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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

OFFICEMAX INCORPORATED,
Plaintiff/Counterclaim Defendant,
MEMORANDUM OF
-against DECISION AND ORDER
12€V-5075(ADS) (ETB)
RICHARD CINOTTI,

Defendant/Counterclaim Plaintiff

APPEARANCES:

Ogletree Deakins Nash Smoak & Steward PC
Attorneys for OfficeMax Incorporated
1745 Broadway
Suite 2200
New York, NY 10019
By:  Sharon P. Margello, Esq.
Jennifer A. Rygiel-Boyd, Esq., Of Counsel

Nixon Peabody LLP
Attorneys for Richard Cinotti
50 Jericho Quadrangle
Suite 300
Jericho, NY 11753
By: James W. Weller, Esq.

Kurt Michael Mullen Esqg.
Matthew Thomas McLaughlin, Esq., Of Counsel

SPATT, District Judge

On October 10, 2012h¢ Plaintiff Officemax IncorporatgdOMI”) commenced this
actionagainst the DefendaRichard Cinott(“Cinotti”) , assertinglaims for violations oftie
Computer Fraud and Abuse Act, 18 U.S.C. § 1030, and breach of his duty of |&yalty.
November 15, 2012, Cinotti filed his Answer with several Counterclaims, includingrafola

defamation. Presently before the Cou®MI's motion to dismiss Cintits defamation
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counterclaim pursuant to Federal Rule of Civil Procedure (“Fed. R. CivAEI)(6). For the
reasons that follonQMI’s motion is granted.
I. FACTUAL BACKGROUND
Unless otherwise stated, the following facts are drawn from Céatiswer/Counterclaim
and construed in the light most favorable to Cinotti.

A. The Underlying Action

In March 2006, Cinotti began working for OM$ an Account Executivend continued
his employment until March 2010. (Comgl.5;Answer, § 5.) According to OMI,@an
Account Executive, (Dotti “developled new business with corporate and organizational
customers by sixiting and sking office supplies and related services to customers, by
establishing customer trust and goodwill, andviaintainrelationships with key procurement
and purchasing managers in ordentaintainand develop [OMI’s] customer relationships.”
(Compl.,| 6.) He was then rehired July 2011 and was employed by OMI until the close of
business on June 22, 2012.nfwver,115.) Cinotti’s duties included finding new customers for
OMI. (Id. at] 6) During his employment, Cinotti was issued a laptop tdarseork-related
matters. (Id. at 7)

OMI claims that Cinotti began working for W.B. MasGn., Inc. (“W.B. Mason”n
June 22, 2012 and, on the same day, uploaded files from hissSiwdlaptop to “yahoo mail.”
(Compl., 1 11.) OMI further claims that on June 25, 2012, Cinotti connected a flash drive to the
laptop and erased his laptofrdernethistory. (d. aty 12.) Finally, OMI alleges that on June
26, 2012, Cinotti again accessed “yahoo mail” from his laptop, printed something from his

laptop, erased his laptop’s Internet history and shipped his laptop back to @Mit (13—14.)



According toOMI, as of June 22, 2012, Cinotti was not authorized to access the contents of the
OMI issued laptop. Id. at | 15.)

Cinotti deniesmost ofOMI’s allegations, including the claithatJune 22, 2012 was his
first day of employment with W.B. MasonArfswer, {11) However, Cinotti admits that he
connected a flash drive to his OMkued laptop at some point in time after his last day of
employment with OMlnd that at somiairther point in time he shippekis laptop back to OMI
without the flasidrive. (d. at{Y 12, 14.

B. Cinotti's Defamation Counterclaim

In August 2011, OMI entered into a Settlement Agreement and$t€lthe Settlement
Agreement”)with W.B. Mason to resolvigigation that was pendingetween the two
companies (Countercl.§ 1.) As part of the Settlement Agreemecdytain former OMI
employees hired by W.B. Mason reeprevented fronsontacing their former OMI customers
for a certain period of time.ld. at { 2.)

As mentioned above, in or about June 2012, CinottOdft andbegarworking for
W.B. Mason. [d.at{ 3.) OMI directed Cinotti, as a condition of his employment, not to contact
his former OMI customers.ld. at§ 4.) Cinotti claims that aho point during his employment
with W.B. Mason did heontact former customers that he serviced while employed by OMI.
(Id. atf5.)

On or about September 10, 2012, OMI sent a letter to Cinotti’'s colitheeLetter”)
claiming that Cinotti violated the terms of the Settlenfgmeemenby contactng a former OMI
customer (Id. at§ 6 RygielBoyd Cert., Exh. A.)In this regard, the Letter stated:

[OMI] recently learned that [] Cinottecently contact[edAr.
John Humphries at Telephonics in New York, clearly in an attempt

to solicit business on behalf of W.B. Mason, away from [OMI].
The customer recently explained to [OMI] that [] Cinotti had



contacted him and that he had decided to put out a request for
proposal bids versus renewing its current business with [OMI]
(which agreement [] Cinotti previously negotiated on behalf of
[OMI]), and further commented that [OMI] would need to be
pretty aggressive now that [Cinotti] was with one oMI3]
competitors and knows [OMI’s] pricing.

(RygielBoyd Cert., Exh. A.) TheLetterconcluded by directing Cinotti’'s counsel to “protypt
provide [OMI] with an explanation concerning this matter so that [OMI] [could] beti@uate
what has occurre@nd that [] Cinotti and W.B. Mason engage in no further actions that would

violate the terms of the Settlement Agreement[.]” (Ry&ieyd Cert., Exh. A.)

Thereafter, o or about September 13, 2012, OMI forwarded a copy of the Letter to W.B.

Mason’s counal in order to “provide[] notice concerning violations pyCinotti of the
SettlemenAgreement . . that was entered into between [OMI] and W.B. Mason in August
20117 (Countercl., ¥; RygietBoyd Cert., Exh. B.) OMI again “request[ed] that [] Cinotti and
W.B. Mason engage in rfarther actions that would violate the terms of the Settlement
Agreement[.]” (RygielBoyd Cert., Exh. A.)

In its Complaint OMI asserts no claims against Cinattlated to thosallegations that it
included in the Letter it sent to W.B. Mason. In addition, it appears that OMI has e it
any lawsuit against VBB. Mason concerning the violations alleged in thddret

II. DISCUSSION

A. Legal Standard on a Motion to Dismiss

When considering a motion to dismiss pursuant to Fed. R. Ch2(B)(6),“[t]he issue
is not whether a [counterclaim] plaintiff will ultimately prevail but whether thendat is

entitled to offer evidence to support the claiinsTodd v. Exxon Corp., 275 F.3d 191, 198 (2d

Cir. 2001) (quoting Scheuer v. Rhoddé46 U.S. 232, 236, 94 S. Ct. 1683, 4(EHd. 2d 90

(1974)). As suchthis Court “accept[s] all faol allegations in the [countdaim] and draw(s]



all reasonable inferences in the [counterclaim] plaintiff's favékTS| Commc'n, Inc. v. Shaar

Fund, Ltd, 493 F.3d 87, 98 (2d Cir. 2007). In additionjts analysis, the Court may refer “to

documents attached to the [counterclanminplaint as an exhibit or incorporated in it by
reference, to matters of which judicial notice may be taken, or to documentsrejther
counterclainplaintiff's] possession or of whidla counterclaimplaintiff[] had knowledge and

relied on in bringing suit.” _ Brass v. Am. Film Tech., Inc., 987 F.2d 142, 150 (2d Cir. 1993);

see als&Karmilowicz v. Hartford Fin. Servs. Group, No. 11-3284-cv, 2012 U.S. App. LEXIS

18394, at *5-6 (2d Cir. Aug. 30, 2012).
“To survive a motion to dismiss,[eounterclaim, like atomplainf,] must plead ‘enough

facts to state a claim to relief that is plausible on its fad@ubtolo v. City of New York, 514

F.3d 184, 188 (2d Cir. 2008) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127 S. Ct.

1955, 1974, 167 L. Ed. 2d 929 (2008¢eECA, Local 134 IBEW Joint Pension Trust of

Chicago v. JP Morgan Chase Co., 553 F.3d 187, 196 (2d Cir. 2009). According to the Second

Circuit, when applyinghis “plausibility standarg' courts are “guided by ‘[tjwo working

principles™ Harris v. Mills, 572 F.3d 66, 72 (2d Cir. 2009) (citing Ashcroft v. Igbal, 566 U.S.

662, 678, 129 S. Ct. 1937, 1949, 173 L. Ed. 2d 868 (2088¢Yy4tion in original).These two

working principles are as follows:

First, although & court must accept as true all of the
allegations contained in[aounterclaim] complaint,” that “tenet”
“is inapplicable to legal conclusions,” and “[t|hreadbageitals of
the elements of a cause of action, supported by mere conclusory
statements, do not suffice.” [Igbal, 566 U.S. at 678]. “Second,
only a[counterclaim]complaint that states a plausible claim for
relief survives a motion to dismiss,” and “[d]etermining whethe
[counterclaim]complaint states a plausible claim for relief will.
be a contexspecific task that requires the reviewing court to draw
on its judicial experience and common sende.; at679.]



Mills, 572 F.3d at 720nly if this Court is satisfied théihe counterclainicannot state
any set of facts that would entitle tfo®unterclaim]plaintiff to relief will it grant

dismissal pursuant to Rule 12(b)(6).” Hertz Corp. v. City of N.Y., 1 F.3d 121, 125 (2d
Cir. 1993).

B. Choice of Law

The Court notes th&@MI is a Delawarechartered corporation that maintains its
principal place of business in lllinois. HowevE€inotti is a New York citizen*New
York is the forum &te, and the parties [hayaoceeded . .before[the Court] under the

tacit agreement that Newoyk law applies.” Albert v. Loksen., 239 F.3d 256, 264 (2d

Cir. 2001) As such,lte Court‘seds] no reason . . . not to apply the law of New York”

in the present casdd. (citing Celle v. Filipino Reporter Enterprises Inc., 209 F.3d 163,

175 (2d Cir. 2000) (“No reason of policy warrants a departure from [the phntigdied

choiceof-law” during jury trial); Merrill Lynch Interfunding, Inc. v. Argentil55 F.3d

113, 121 n. 5 (2d Cir. 1998)[("] he parties both present arguments based on New York
law, the law of the forum state. It is therefore appropriate for this Court to Bleply
York law.”)).

C. As to Cinotti's Defamation Counterclaim

Cinotti alleges that theetter sent from OMI to W.B. Mason contained statements
about himthatwere defamatory (Countercl. §§ 10-12.JO0MI counterghat the Letter to
W.B. Masonis protected by the “litigation privilege” and therefal@es not constitute
defamation. (Def. Mem., pg. 4.) The Court agrees with OMI arut$ fihat the litigation

privilege is applicable in this case.



“Defamation in word or print is cognizable in an action for libel.” Rosenberg v.

Metlife, Inc., 453 F.3d 122, 123 n.1 (2d Cir. 2006) (citing Celle v. Filipino Reporter

Enters, 209 F.3d 163, 176 (2d Cir. 20000Under New Y ork[State]law, libel consists

of five elements: (1) ‘a written defamatory statement of fact concernirgahmiff’; (2)
‘publication to a third party’; (3¥ault (either negligence or actual malice depending on
the status of the libeled party))(4) “falsity of the defamatory statement”; and (5)
“special damages or per se actionability (defamatory on its fatgk)(titing Celle 209
F.3dat176). “Damages will[] be presumed for statements that . . . would tend to cause

injury to a person’s profession or business.” Geraci v. Probst, 15 N.Y.3d 336, 912

N.Y.S.2d 484 (201Q)peealsoSang Lan v. Aol Time Warner, Inc., 11 Civ. 2870

(LBS)(JCF) 2012 U.S. Dist. LEXIS 65307, at *6 (S.D.N.Y. May 9, 20¢@ writing is
libelous per se under New Yof&tate]law ‘if it . . . tends to disparageift] in the way

of [his] office, profession or trade.””) (quoting Bordoni v. New York Times Co., 400 F.
Supp. 1223, 1225 (S.D.N.Y. 1975).

However,of relevance here, New York Stdsav's “litigation privileg€ provides that
“[s]tatementsmade by parties, attorneys, and witnesses in the course of a judicial or quasi-
judicial proceeding are absolutely privileged, notwithstanding the motivewtiich they are
made, so long as they are material and pertinent to the issue to be resolved in tlngrocee

Bisogno v. Borsa, 101 A.D.3d 780, 781, 954 N.Y.S.2d 896, 896 (2d Dep’t 20ty (

Kilkenny v. Law Off. of Cushner & Garvey, LLP, 76 A.D.3d 512, 513, 905 N.Y.S.2d 661, 662

(2d Dept 2010)). In this regard,llegedly defamatory statemedre protected if theéynay

possibly be pertinent” ta proceeding.Lacher v. Engel, 33 A.D.3d 10, 14, 817 N.Y.S.2d 37 , 41

(1stDept 2006) (quotingPeople ex rel. Bensky v. Wardé?b8 N.Y. 55, 59, 179 N.E. 257, 259




(1932). Thelitigation privilegeis absolute and “has been applied not only to statements made in
pleadings and in courbut also to statementsade in. . .lettersbetween attorneys and parties . .

. [and| during offers of settlement by attorneysAequitron Med., Inc. v. Dyro, 999 F. Supp.

294, 298 (E.D.N.Y. 1998iting O'Brien v. Alexander, 898 F. Supp. 162, 171 (S.D.N.Y. 1p95)

In this case,he partieglisagree as to whethtre litigationprivilege applies téhe Letter
that OMI first sent to Cinotti'sounsel and then to W.B. Maso@inotti relies primarilyon

Rosen v. Brandes, 105 Misc. 2d 506, 432 N.Y.S.2d 597 (Sup. Ct. 1980), which is a decision of

the Supreme Court of New York, Special Term, Nassau County, for the proposititrethat
privilege in New York does na@ixtend to statements made priothe commencement of

litigation. In Rosen the courtited toKenny v. Cleary47 A.D.2d 531, 363 N.Y.S.2d 606 (2d

Dept 1975), and concludetthatunder the precedent of th\ew York State Appellate Divisign
Second Deartment(“Second Department; statements made before the commencement of a
judicial proceedingannot be absolutely privileged. 432 N.Y.S.2d at 5d/hile the
circumstances iKenny are not entirely clear from the decisjarappears thawhile the Second
Departmentleclined to extendhe litigationprivilege topre-proceedingtatements made to
individuals who were not parties to the subsequent proceeding and who could not help resolve
the dispute between the partied7 A.D.2d at 532. However, ti&econd Department also
determined that such statements could be protected by a qualified privilege, setlomg a
communications were on a subject that both parties to the communications share@sin lichter
Notwithstanding the decision Kenny, in amore decisivandmuchmore recent
decision by thé\ppellate Division First Department‘First Department”) the court foundhat
“statements in [a] letter from attorneys to their client's opponent, congdthig] client’s claims

against [the] opponent on which [a] suit was contemplated, were absolutely pdvil&exter



& Warmflash, P.C. v. Margrabe, 38 A.D.3d 163, 175, 828 N.Y.S.2d 315, 32B€fiit 2007)

(citing Lieberman v. Hoffman?239 A.D.2d 273, 273, 658 N.Y.S.2d 18, 18tQept 1997)).

These casdsom the different departmentsin easily be reconciledn Kenry, the statements
were not pertinent because they were madedieidualsthatcould not help resolve the dispute.

47 A.D.2d at 532. Conversely, imebermanwhich the Sextecourt relied uponthe statements

were made to an individugiatcould help in the resolution of the dispute and, thereloees
privileged. 239 A.D.2dat273. Thus, amost,Kenny stand for the proposition that statements
made before the commencement of a judicial proceeding are not privilegegafr¢hmade to a
third party that canot help resolve the dispute.

In addition,in recent yearthe First Departmerand federal courts ka consistently held
that the litigaion privilegeextends to statements made before the commencement of litigation.

Seee.q, Bernstein v. Seemab93 F. Supp. 2d 630, 636 (S.D.N.Y. 2009) (noting tinat

litigation privilege ‘attaches to every step of a judicial proceeding, notheshearing and trial
phase"whenholding that statements containedhe tlefendast submission to the EEOC and
in defense counsalletter to theplaintiff prior to the plaintiffs commencement of thiégation

were protected under the litigation prigk (quotingVeitz v. WagnerCV-07-1106

(ERK)(ETB), 2008 U.S. Dist. LEXIS 61112, at *24 (E.D.N.Y. July 24, 2008), addpt&)08

U.S. Dist. LEXIS 62729at *1 (E.D.N.Y., Aug. 8, 2008))Front, Inc. v. Khalil, 103 A.D.3d 481,

484, 960 N.Y.S.2d 79, 82giDept 2013) (“[A] n absolute privilege attaches to the statements
made by plaintiff's counsel in the April 2011 letters, because they were isstinedcotext of

‘prospective litigation.””); Vodopia v. Ziff-David Publishing Co., 243 A.D.2d 368, 368, 663

N.Y.S.2d 178, 179 @t Dept 1997) (holding ‘a letterwritten by opposing counsel and sent to

[the] plaintiff and directly to [the] plaintif§ client during the course of negations to settle a



copyright lawsuit threated by [the] plaintéfclient to be absolutely privilegesince“the letter
was written by defendants in an attempt to settle the claim by plaintiff's client, @odtiésts,
which, in any event, primarily consist of non-actionable opinions, were relevant dine o
that claim”)

Extending the privilege to prgroceeding communicatiomsalsoconsistentvith the
underlying rationale behind thigigation privilege. In this regard, [the complete immunity for
such statements is predicated upon the public interest in the freedom of gatsiaiditigation
to ‘speak with that free and open mind which the administration of justice demands.”

D’Annunzio v. Ayken, Inc., 876 F. Supp. 2d 211, 217 (E.D.N.Y. 2012) (qudtougnans v.

Smith, 153 N.Y. 214, 220, 47 N.E. 265, 268 (1897)inifarly, lawyers on behalf of their
clients,should also have the freedomsg®ak to opposing counseith afree and open mind

prior to thecommencemertf litigation. Indeed, if a communicatidretween lawyers aboat
possible violation of aettlementagreement was to be subject to a defamation action, the effect
might well be to degtr any attempts by lawyers to resolve such dispuigda lawsuit is filed.
This would limit the conduct of counsel and imperil the rights of clifittereforejn the

Court’s view, justicewill be properly administerad@ithe “litigation privilege” extends to
statements made before the commencement of litigatolong as the statements are pertinent
to resolving the dispute.

Here,the LetterOMI forwarded to W.B. Mason served to notify W.B. Mason that one of
its employees, Cinotti, had possibly violated the teofrithe Settlemenmigreement that the two
companies had entered intoorder to resolve pending litigation between them. (Countercl. {7.)
Therefore, the Letter wazertinent tathe previouditigation between OMI and W.B. Masoas it

relaed to the BttlementAgreement that resulted from that litigatioMoreoverit is clear that

10



Cinotti's alleged violations of the Settlement Agreement cgulé riseto futurelitigation
between OMI and W.B. Mason, even though such litigation has not yet been commanced.
addition, including Cinotti’'s name in theetterto W.B. Mason was necessary to properly put
W.B. Mason on notice of the alleged violation. Indeed, without naming Cinotti, W.B. Mason
would not have had enough informatiorptoperly addresthe alleged violation. As suctie
Court finds thathe Letter is pertinent tthe previouditigation between OMI and W.B. Mason
andthe resultingSettlementAgreement, as wedlspelttinent topossiblefuturelitigation between
these partiesso thait is privileged SeeBisogno, 101 A.D.3at 781(citing Kilkenny, 76
A.D.3dat513.

NeverthelessCinotti argues that the pilege does not apply becaus¢ (M| made the
statements before commencing any litigati@y;@MI “never brought litigation against anyone
relating to the subject of the defamatory statemeatsg’ (3 OMI wrote the letter to W.B.
Mason, “which is not a party to this litigati@amd has never been sued by [OMilkconnection
with . . .Cinotti.” (PIl. Opp., pg. 4.)

However in the Courts view,Cinotti’'s arguments are without merit because they are
predicated on thimcorrectpremise thathelitigation privilege canonly extend to the statements
in the Letter if thestatementsverepertinentto the particularlitigation before the CourtThis
Court has found noase that hasolimited the litigationprivilege The fact that a defamatory
statement is unrelated to opceeding does not mean that it is unrelateahymther
proceeding.As the Lletter isrelated and pertinent to the past and possibly future litigation
between OMI andV.B. Mason, it is potected by the litigation privilege

Accordingly, becausthe Letter OMIsentto W.B. Masonis absolutely privilegedhe

Court finds that in hislefamation counterclain€inotti has &iled to preserit enough facts to

11



state a claim to relighat is plausible on its facé.’Ruotolo v. City of New York, 514 F.3d 184,

188 (2d Cir. 2008) (quoting Twombly, 550 U&570). Therefore Cinotti’'s defamation
counterclaim is dismissed.
[ll. CONCLUSION
For the foregoing reasons, it is hereby
ORDERED that OMI's motion to dismiss the Cinotti’'s defamation counterclaim

pursuant to Fed. R. Civ. P. 12(b)(6JARANTED.

SO ORDERED.

Dated: Central Islip, New York
April 29, 2013
/s/ Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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