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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________ X
ALTERSEEKERS, INC. d/b/a
TREPOINT,
Faintiff,
MEMORANDUM AND ORDER
-against CV 125392 (GRB)

BRANDFORCE SF, LLC, BRANDFORCE
HEALTH, INC.andDAVID FLAHERTY,

Defendants.

GARY R. BROWN, United States M agistrate Judge:

Plaintiff Alterseekers, Inc. d/b/a Trepoint (“plaintiff” ol fepoint”) commencedhis
action against BrandForce SH.C (“BrandForce”) BrandForce Health, Inc. (“BrandForce
Health”) and David Flaherty (“Flaherty{collectively “defendants”asserting claimfor breach
of partnership/joint venture agreement, breach of contract, unjust enrichment, quaantutn m
promissory estoppel, constructive fraud, breach of fiduciary duty, tortious netecésvith
contract agency liability and constructive trus$ee generallysecond Amended Complaint,
Docket Entry (“DE”) [68]. Presently before the Court is defendaah@Force Health’s motien
to dismiss plaintiff's Second Amended Complaint for lack of personal jurisdictjon or
alternatively for failure to state a claim upon which relief may be granted pursuant to Fed. R.
Civ. P. 12(b)(2) and 12(b)(6)See generallyvotion to Dismisg“Mot.”), DE [74].

For the reasus that follow, the Court denies defendant BrandForce Heafibtiors,
with the exception of defendant’s motitlmdismissTrepoint’s constructive trust cause of action

whichis graned
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BACKGROUND

Familiarity with the underlying facts ahprocedural history of this action, as set forth in
the prior decisions of this Cours, presume@nd only those facts relevant to the present motion
are discussed herein

A. Factual Background

Plaintiff alleges the fbowing facts! In 1999 Flaherty Bill Commody and nomarty
Kathy Mitchell startedSeismicoman advertising agency. Second Am. Comp. { 12. In 2008,
Carmody resigned from Seismicom, sold his equity interest in the compalahastl, and
formed Trepint, a corporation organized under the laws of New York with its principal place of
business in Great Neck, New Yorld. 11 1, 14-16.

In November2010,Flaherty forred BrandForcea limited liability company organized
under the laws of Delaware with psincipal place of business in San Francisco, Califoriéh.
11 2,4, 18. Flaherty is the President, CEO and the sole managing member of BranttForce.
In 2011, Flaherty solicitedCarmody to provide services to BrandForce clients, and during that
time Trepoint personnel, including Carmody, did a significant amount of work on various
BrandForce projectsld. § 22. Early in 2012 Flaherty and Carmaligcussea possible
partnership arrangemenid. § 27. During this time FlahertyandCarmody metvith Dan March
and Joe Rizk who were being solicited to join BrandForce Health, which would become a
BrandForce affiliate focusing primarily on health care related markattigties. Id. I 28. In

March2012, Carmody and Flaherty met in New York tecdiss the possibility of merging their

* Unless otherwise indicated, the following facts are taken from the Second Adr@ohplaint
and are assumed true for purposes of resolving the motions.
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companies Id. 1 29. Following the meeting, Flaherty introduced Carmody to agency brokerage
firms in New York and told the brokers to explore selling a combined agéhcy.

While their merger discussions continued, during the week of March 12, R2@h2sty
and Carmody discussed the value of a marketing opporturEt3T&T ’s “GlowCaps” venture
(the “GlowCapsProject’) potentially worth $84 million over 3 years, and agreed that they would
partner to land thAT&T deal and split the net profits 50-5[@l. 11 30-34. Throughout March
2012, Flaherty and Carmody exchanged more than twemtymails and “countless” telephone
calls. Id. 1 35. AtFlaherty’'s requestCarmody flewfrom New York toCaliforniain orderto be
present at a conferencall with AT&T, during which Flahertintroduced Carmodss his
partner andrandForcés Chief MarketingOfficer (*CMQO”). Id. 1 3536. On April 2, 2012,
Flaherty alssubmitted BrandForce’Requestor Information (“RFI”) responsé AT&T,
which listed Trepoint’'semployeess employees of BrandForckl. 1 37-40.0n April 18,
2012,FlahertyinformedCarmodythat they had been awardée GlowCapsProject. Id. | 42.

Carmody and Flaherty continued their merger discussions throughout May 2012, and
while a partnership agreement was not formally memorialized, Flat@mntinued to introduce
Carmodyas BrandForce CMOon other business pitchedd. 1 43-46. On June 8, 2012,
Carmody Flahertyand Flarherty’s personal atteeymet in San Francisco to discuks
structureof their partnership agreement atwhfirmedthatthe purpose of the partnership was to
allow Flaherty andrandForceo focus on securingients while Carmody an@repoint would
focus onclientfulfillme nt and the two firms would share net profits equalty. 1 47-48.0n
June 20, 2012, Flaherty travelled to New York to meet Trepoint’'s Senior Executivertéam a
attended meetings with two potential business brokers, during which Flahedinegghathey

were partnerand that the GlowCaps Project would be a springboard for BrandForce to acquire



additional deals through AT&TId. 11 4950. Following the meetings, Flaherty and Carmody
attended a launch party for a client in New York City. § 51. The following day, Flaherty had
additioral meetings with Trepoint personnel in New York to discuss the melgef.52. Due

to the challengesf completing the a business merger, Treppreparedand provided Flaherty
with an interimjoint venture aggement to cover th&T&T work as well as to cover any new
clients Id. § 53.

After Flahertydid not respond, Carmody sent amat to Flaherty confirming the
importance of reducing the partnership agreemewtitong, to which Flaherty responded tlaat
agreement was already in pladd. 1 55. For the next several weeks, “Carmody continued to
press Flaherty to sign the joint venture agreement and/or at a minimum, to atkeest@dge
the 50-50 partnership split” but Flaherty declined to doldo{ 5859. Instead, the parties
reached an interim agreemdytwhich Flaherty would pay Carmody the unpaid portion of the
Seismicom equity sakend Trepoint payments of $540,000 and $800f8@@ the initial $4
million AT&T budget. Id. 1 59-60Flakerty failed to comply with the interim agreement,
refused to execute the partnership agreement and attempted to nmedirgboint’s role on the
GlowCaps Project.Id. 1 6165.

On September 7, 2012, Flahectgimed that there wa® partnership ageenent
regarding the GlowCaps Project and threatened to terminate Trepoinufttwer involvement
in the AT&T deal. Id. § 66. In order to protect the timsensitive nature of th&lowCaps
project Trepointtransmitteda Statemendf Work (“SOW”) to BrardForce for$390,000.1d.

67. BrandForcecountered that Trepoint should be ablpeoformthe SOWfor $85,000, and on
September 122012 the partiesmgreed to reduce tf&OW to $250,0001d. 1 68-71.During

thesediscussionsk-laherty admitted t@repoint that the reason he had not yet been paid for prior



work on the GlowCaps Project was because Flalhadydiverted the first $165,000 payment
from AT&T to an unrelated account and usked secon&165,000 payment to pay off a personal
debt. Id. Flaherty informedlrepointthat hewould not be paid until BrandForce received the
next installment payment from AT&TId.

Flaherty formedrandForce Healtra corpoation organized under the laws of California
with its principal place of business in San Francisco, California in August 201%.3.
Flaherty is the President, CEO and sole managing member of Brandfeaitie 1d. At some
point after September 11, 2012, Flahengde a pitch t&AT&T on a project known as mPers
(the “mPers Project”), listing Carmody as the Chief Marketing OfficetfermPers Project and
utilizing Trepoint’s economic profile as part of its RFI resporige § 84.BrandForce and
Flaherty then attempted to renege on their promigdaiatiff to share 50% of the profits on the
mPers Project by trying to book the deal under the newly formed entity, BraedHfealth,
effectively excluéhg Trepoint from the dealld.

On September 26, 2012, Carmody e-mailed Flaherty about the unpaid progress payments
on the GlowCaps Project anglquestd that $187,500 be wired to Trepoint’s accoudt. 74.
Flaherty rejected the request, and on September 28, 2012 Trepoint suspended pertdrtsance
joint venture obligations on the project pending payment of past due invoices andtadequ
assurancesld. 11 7680. After several settlement related discussions, Flaherty wired Trepoint
$62,500 on October 3, 2012, and Trepoint resumed work. On October 25, 2012, Trepoint again
suspended work on the project due to Flaherty’s failure to make payment of past due sums and
reasonable assurances of future payment for work in progcesgy 80-83.

B. Procedural Background



Plaintiff commenced the instant actiagainst BrandForc&lahertyandBrandForce
Healthon October 25, 2012SeeCompl.,DE [1]. Plaintiff fled anAmendedComplaint on
December 6, 2012. DE [5]. Defendants filed a motion to dismiss for lack of jurisdi@fon,
[17], and on August 29, 2013 the Hoalde JudgeFeuersteinssued an order granting in part
and denying in part the pending motion to dismiss, dismissingBralydForce Healtfrom the
casewithout prejudice for lack of personal jurisdiction. [DE] 34. On February 10, 2014, the
parties consented to the undersigned’s jurisdiction and the case was szh3{57].

Plaintiff filed a motion to amend tHarst Amended Complaint on March 17, 2014, DE [60], and
the Court granted the motion on November 3, 2014, DE [Béfendant BrandForce Health

now moves to dismiss the Second Amended Complaint agigmssuant to Fed. R. Civ. P.
12(b)(2) and 12(b)(6). DE [74]. Plaintiff opposes the motion. DE [75].

DISCUSSION

A. Standardsof Review

(1) Fed.R. Civ.P. 12(b)(2)

In deciding a motion to dismiss for lack of personal jurisdiction pursuant to Fed. R. Civ.
P. 12(b)(2), “a district court has considerable procedural leeway. It mayndetehe motion on
the basis of affidavits alone; or it may permit discovery in aid of the motion; or it mdyaon
an evidentiary hearing on the merits of the motiondrchester Fin. Sexc, Inc. v. Banco BRJ,
S.A.,722 F.3d 81, 84 (2d Cir. 2013) (per curiam) (internal quotation marks and citation omitted).
“Where, as here, there has been no evidentiary hearing and the jurisdictional issuesseaddre
in affidavits,the plaintiff reed only make prima facieshowingthat the defendant is amenable
to personal jurisdiction New Yorkv. Mountain Tobacco Co55 F. Supp. 3d 301, 311

(E.D.N.Y. 2014)citation omitted).



“A prima faciecase requires nonconclusory fapecific allegations or evidence showing
that activity that constitutes the basis of jurisdiction has taken pl&igrag v. MT Marida
Marguerite Schiffahrts604 F. App’x 16, 19 (2d Cir. 2015) (citation omittesige Whitaker v.
Am. Telecasting Inc261 F.3d 196, 208 (2d Cir. 2001) (“A plaintiff may carry this burden by
pleading in good faith . . . legally sufficient allegations of jurisdicti@n, by making a prima
facie showing of jurisdiction”) (internal quotation marks and citation omittéd)plaintiff can
make this showing through his own affidavits and supporting materials, containingrareat
of facts thatjf credited would suffice to establish jurisdiction over the defendaWtitaker,
261 F.3d at 208 (internal quotation marks, citatioth alteration omitted). “Where the issue is
addressed on affidavits, all allegations are construed in the light mostliéestw the plaintiff
and doubts are resolved in the plaintiff's favold. (internal quotation marks, citation and
alteration omittd); see Robinson v. Overseas Military Sales C&@p.F-.3d 502, 507 (2d Cir.
1994) (while the court “will not draw argumentative inferences in plaintiéi®f, the court
must construe jurisdictional allegations liberally and take as true unconéwfastual
allegations”) (internal quotation marks and citation omitté®ersonal jurisdiction of a federal
court over a non-resident defendant is governed by the law of the state in which tisgxeur
subject, of course, to certain constitutional limitations of due procés=mtlerson v. I.N.S157

F.3d 106, 123 (2d Cir. 1998) (internal quotation marks and citations omitted).

(2) Fed.R. Civ. P. 12(b)(6)

“To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepteds true, to ‘state a claim to relief that is plausible on its fagelitroft v. Igbalp56
U.S. 662, 678 (2009) (quotirigell Atl. Corp. v. Twomblh§50 U.S. 544, 570 (2007 9ee

Operating Local 649 Annuity Trust Fund v. Smith Barney Fund Mgmt, 39%F.3d 86, 91 (2d



Cir. 2010);see alsdRule 12(b)(6). A claim will have “facial plausibility when the plaintiff
pleads factual content that allows the court to draw the reasonable inferdrhe tefendant is
liable for the misconduct allegedIgbal, 556 U.S. at 663. A complaint is properly dismissed,
where, as a matter of law, “the allegations in a complaint, however true,raulgise a claim

of entitlement to relief.” Twombly 550 U.S. at 558.

In considering a motion to dismiss, the courstraccept all factual allegations in the
complaint as true and draw all reasonable inferences in favor of the non-movingSesety
Matson v. Board of Educ. of City Sch. Dist. of N681 F.3d 57, 63 (2d Cir.201kee also
Ruston v. Town Bd. for Skanelats,610 F.3d 55, 59 (2d Cir.2010When there are well
pleaded factual allegations, a court should assume their veracity and then detdretires they
plausibly give rise to an entitlement to relief.”). However, “the tenet thaid must accept as
true all of the allegations contained in a complaint is inapplicable to legal comslus
Threadbare recitals of the elements of a cause of action, supported by mereocpnclus
statements, do not sufficdgbal, 556 U.S. at 678. “Factual allegations must be enough to raise
a right to relief above the speculative level on the assumption that all of the cdisiplain
allegations are true. Twombly,550 U.S. at 545. “In ruling on a motion pursuant to Fed. R. Civ.
P. 12(b)(6), the duty of a court is merébyassess the legal feasibility of the complaint, not to
assay the weight of the evidence which might be offered in support thekémjan v. Fischer,

738 F.3d 509, 514 (2d Cir. 2013) (internal quotation marks and citation omitted).

B. Motion to Dismissfor Lack of Personal Jurisdiction
Defendant BrandForce Healtbntends that the Court lacks personal jurisdiction over it
becaus@randForce Health does not have sufficient contacts with New Narks it an alter

ego of Flaherty or BrandForce. Def. Mem. In Supp. at 1, 3P1aintiff, howeverasserts that



BrandForce Health is amenable to jurisdiction because of its relationshigéstiFland
BrandForcan that Brandbrce Health is a mere shell or alter eggoooationacting at the behest
of Flahertyand/or BrandForceSecond Am. Compl. 11 2-4, 112, Ex. A at 11; Pl.’'s Mem. in
Opp. at 9-13.

“Where personal jurisdiction over an individual or corporation is proper, such jurisdiction
may be extended in order to obtain jurisdiction over a foreign corporation, havougtacts
with New York, if the latter is deemed the alter ego of the formetiramax Film Corp. v.
Abraham/No. 01 CV 5020 (GBD), 2003 WL 22832384, at *6 (S.D.N.Y. Nov. 25, 2003)
(citation omitted) It is “well established that the excise of personal jurisdiction over an alter
ego corporation does not offend due proceS&outhern New Eng. Tel. Co. v. Global NAPs Inc.,
624 F.3d 123, 138 (2d Cir. 2010) (citation omitted. The Court “need only determine, then,
whether [plaintiff] madesufficiently supported allegations that, if proven true, would establish

that the [defendant] entit[y] and their parent are alter eglals.”

Generally, to determine which law governs alter ego or piercing the atepail analysis
in a diversity actia, the Court employs thehoice of law rules of the forum stat8ee In re
Coudert Bros. LLP§73 F.3d 180, 186 (2d Cir. 2012) (“When a federal district court sits in
diversity, it generally applies the law of the state in which it[] sits, includingsthge’s choice of
law rules”) (citation omitted)In the instant matter, such an analysis is unwarranted as the
plaintiff and defendant’s submissions rely solely on New York laweGthat “[t|he parti€s
briefs assume that New York law controls . .. such implied consent . . . is sufficistalilisé
choice of law.” Krumme v. WestPoint Stevens, 1288 F.3d 133, 138 (2d Cir. 200nternal
guotation marks and citation omitted). Thus, the Court applies New York law to the ogsoluti

of this jurisdictional issue.



“Alter ego liability exists when a parent or owner uses the corporatettoachieve fraud,
or when the corporation has been so dominated by an individual or another corporation (usually
a parent corporation), and its separate idestitgisregarded that it primarily transacted the
dominator’s business rather than its owQOO “GarantS” v. Empire United Lines Cab57 F.
App’x 40, 45 (2d Cir. 2014) (internal quotation marks and citation omittddiler New York
law, a party seeking to pierce a the corporateara hold another entity or individual liable on a
claim against a corporatidmust show (i) that the owner exercised complete domination over
the corporation with respect to the transaction at issue; and (ii) that sucratomwmas used to
commit a fraud or wrong that injured the party seeking to pierce the WaitWwork Enterprises,
Inc. v. APBA Offshore Productions, In2§4 F. App’x 36, 40 (2d Cir. 2008) (internal quotation
marks and citation omittedypeUSHA Holdirgs, LLC v. Franchise India Holdings Ltd.] F.
Supp. 3d 244, 266 (E.D.N.Y. 2014)o]n an alterego claim for liability, the corporate veil will
be pierced if a plaintiff can demonstrate that the alleged dominating partysed complete
dominion over the corporation with respect to the subject transaction and that such daminati
was used to commit fraud or other wrong which injured [the] plaintiff”) (integoatation

marks and citations omitted).

“Typically, piercing analysis is used to hold individuals liable for the actbias
corporation they control.’American Fuel Corp. v. Utah Energy Dev. Ci®2 F.3d 130, 134 (2d
Cir. 1997);see Miramax Film Corp2003 WL 22832384, at *same). Where, as here, a party
seeks to hold a subsidiary corporation liable for the actions of its parent, Newavol&l$o
recognizes the principle of reverse piercing whereby a corporation niejycdaccountable for
the actions of an individual or another corporatioklitamax Film Corp.2003 WL 22832384,

at *6. “Although reverse veil piercing is rare, it may be appropriate gsoablere the alter ego
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is being used as a ‘screen’ for the dominating entilg.(collecting caseskee Liberty
Synergistics, Inc, v. Microflo Ltdb0 F. Supp. 3d 267, 297 (E.D.N.Y. 201d4ame) “[T]he
guestion of whether to engage in reverse piercing depends upon an assessmentf ildight
totality of the circumstances of whether the presumption of separate cerpersbnality is
outweighed by the policy of disregarding the corporate form in light of theenaitak extent of
domination of the corporate entity by an individudiiternational Equity Investments v.
Opportunity Equity Partners, Ltd4,75 F. Supp. 2d 456, 459 (S.D.N.Y. 2007h such cases
the courts are gded by the sae principals governing conventional veilercing claims.ld.;

see Monteleone v. The Leverage Gr&{f)9 WL 249801, at *3-4 (E.D.N.Y. Jan. 28, 2009)

“When determining whether personal jurisdiction exists over an entity dltedee an aér
ego, courts apply a less onerous standard than that necessary to pierce the geipfunate
liability purposes under New York latvBank of America v. Apollo Enters. Solutions, LNO,
10 Civ. 3707 (DLC), 2010 WL 4323273, at *4 (S.D.N.Y. Nov. 01@) (citingMarine Midland
Bank, N.A. v. Miller664 F.2d 899, 904 (2d Cir. 1981)). “Specifically, a plaintiff must establish
only that one entity was a shell for the other, that one entity was subject to the complete
domination of the other.Id. (internal quotation marks and citations omitted). That is, “[i]f a
corporation is merely a shell, the corporate veil may be pierced to imputegtioisaiven
without a showing that the shell was used to perpetrate a fridickimax Film Corp.2003 WL
22832384, at *{citing Marine Midland Bank664 F.2d at 903)) “The critical inquiry in
determining whether a corporation is a shell company is whether it is beingyuezlalleged
dominating entity to advance its own personal interests as oppdseth&ing the corporate

ends.” Id. at *8 (internal quotation marks and citations omitted) (collecting cases).
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Among the equitable factors courts considetatermining whether a corporation is merely
the alter egmr shellof another corporation or an individual are: “(1) the absence of formalities
and paraphernalia that are part and parcel of the corporate exiseenssuance of stock,
election of directors, keeping of corporate records and the like, (2) inadequatkzedipita (3)
whetherfunds are put in and taken out of the corporation for personal rather than corporate
purposes, (4) overlap in ownership, officers, directors, and personnel, (5) common offege spa
address and telephone numbers of corporate entities, (6) the amount of businegmdiscret
displayed by the allegedly dominated corporation, (7) whether the related tiormdeal with
the dominated corporation at arms length, (8) whether the corporations are a®aidependent
profit centers, (9) the payment or guarantee of debts of the dominated corpbyatither
corporations in the group, and (10) whether the corporation in question had property that was
used by other of the corporations as if it were its owseiv York State Elec. and Gas Corp. v.
FirstEnergy Corp./66 F.3d 212, 224 (2d Cir. 2014) (internal quotation marks and citation
omitted). “These factors are not exhaustive, nor is proof of any one factor or a combination of
factors necessarily determinative. Rather, a finding that a corporatiaraiserego of another
entity is warranted when doing so will achieve an equitable redditdmax Film Corp.2003
WL 22832384, at *6 (citinyVilliam Wrigley Jr. Co. v. Water890 F.2d 594, 601 (2d Cir.

1989)).

At this stage of the litigationhe allegatios contained in the Second Amended Complaint
and supporting declarati@nd affidavis referenced in plaintiff's opposition papers show that
there exists a sufficient altegorelationship between Flaherty, BrandForce and BrandForce
Healthto establish tis Court’'spersonal jurisdiction over BrandForce HealtAs an initial

matter, the factual allegations support the inference that Flalaedfor BrandForgecreated
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utilized and controlledhe corporate entity BrandForce Health to perpetrate a fiaaia u

plaintiff. Flaherty formed BrandForce Health in August 2012, BrandForcelHsadreshe
sameaddress with BrandForce at 520 Townsend Street, Third Floor, San Francisco, @aliforni
94103, and Flaherty is the President and CEO of both corporatesrtiicond Am. Compl. 11
2-3. TheSecond Amended Complaint as¢hat BrandForce Health is a mere agent,
instrumentality, or alter ego of BrandForce and Flaherty created $otehe purpose of
intentionally depriving Trepoint of profits and economenbfitsowed pursuant to the

partnership/JV agreemenid. 9 10926.

Moreover, with respect to the transaction at issue, the pleadings supportrirecetbat
BrandForce Health is a shell compatgminated by Flaherty to advance Flaherty’s persona
interests. n September 2012, defendants pitctitemPers Project &8T&T, listing Carmody
as the Chief Marketing Officer for the project and borrowing much of the ecopoatiile of
Trepoint as part of its RFI responded. 1 84. However, rather than placing the AT&T project
with BrandForceFlaherty divertedhe mPersProjectto his newly formed entityBrandForce
Health in December 2013ndrenegecn BrandForce and Flaherty’s promise to share 60%
the profits with Trepoint on future AT&T transactions under the partnership agreeraent.
Hence plaintiff has advanced sufficient facts, that if credited, would permit the conchixsibn
BrandForce Healtlsithe shelbr screerthrough which BrandForce and Flaherty breached their
duties to Trepoint by creating and controlliBgandForce Health to act as théagent and
“vessel” to transact the mPateal, therebgxcludng Trepoint in the mé&s Projectnd its

promised share of economic benefitg. { 115117.

Finally, the interrelationsip and overlap of personnel, officers and owners with respect to

Trepoint and BrandForce and BrandForce Health vis-8hei®\AT&T dealsuggest that
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BrandForceHealth is a mere departmentBfandForce and was completely dominated by that

entity. For exarple, Flaherity’s deposition testimony indicates:

(a) Joe Rizk and Dan March (later of BrandForce Health) worked on pitching AT&feon t
GlowCaps Project;

(b) BrandForce Health submitted a response to a Request for Information fromiAT&
2012 relating to the AT&T sponsored eBProject and BrandForce Health landed the
project, listing Bill Carmody of Trepoint as BrandForce Health’s Chiefkiglamg
Officer notwithstanding that Carmody never held that title ah@Farce;

(c) The RFI response documentation submiteeAT&T with respect to the m#?sProject
listed both BrandForce and BrandForce Health as having involvement and notes that
BrandForce Health was organized by BrandForce and that BrandForce wasdiné,'p

and borrowed the financial profile of BrandForce and Trepoint alonggiime lines as
the GlowGps RFI.

Nealon Decl., 1 11. DE[60-2]. Notably, the GlowCaps Project launch document circulated on
July 9, 20132ists BrandForce Health as the vendor and lists Bill Carmody of Trepoint as
BrandForce Healtls' Chief Marketing Officer.d. at  13. Further, Flaherty submitted its
September 11, 2012 RFI response to AT&T for thermfoject on BrandForce Health logo
stationery (albeit without reference to “Inc.”), and the cover letteresigg it would be a
combined effort between Brandfée and BrandForce HealtWwhich Flaherty implied was a

subsidiary or division of BrandForcéd. at § 16.

In light of the totality of the circumstances of this cas¢his juncturethe connections
and activitiesaverredbetween Flahertgndor BrandForce, as pareandBrandForce Healthas
its subsidiaryare so closelintertwinedas to represeranalter egarelationshipfor jurisdictional
purposes. Thugplaintiff has made arima facieshowing thaBrandForce Hdth is amenable
to personajurisdiction as an alleged alter egbFlahertyandor BrandForce Following
discovery, i will remain plaintiff's burden to ultimately prove the existence of personal

jurisdiction. Accordingly, defendant’s motion to dismiss for lack of personal jurisdiction is
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denied.

C. Motion to Dismissfor Failureto Statea Claim

In the alternative, defendant BrandForce Health moves to dismiss foe falstate a
claimthe three causes ofton that are asserted against it, namelydostinterferencevith
contract liability based on agency principles and constructive trust. Each cause of aaffion
be addressed in turn.

(1) TortiousInterference With Contract

Under New York law, to state a claim for tortious interferenith contrat the plaintiff
must allege “(1) the existence of a valid contract between the plaintiff and gahiy; (2) the
defendant’s knowledge of the contract; (3) the defendant’s intentional procurenteatlufd-
party’s breach of the contract without justification; (4) actual breach afahigact; and (5)
damages resulting therefromKirch v. Liberty Media Corp449 F.3d 388, 401 (2d Cir. 2006)
(quotingLama Holding Co. v. Smith Barney, In88 N.Y.2d 413, 424 (1996)3ee Fire Island
Real Estate, Inc. v. Coldwell Banker Residential Brokerageéy.Y.S.3d 159, 160 (2d Dep't
2015) (same). “[T]o be actionable, the interference must be intentional and not eldident
some other lawful purposeDell’'s Maraschino Cherries Co. v. Shoreline Fruit Growers, Inc.,
No. 10CV-3789, 2012 WL 3537009, at *18 (E.D.N.Y. Aug. 14, 2012) (internal quotation mark
and citation omitted). “Plaintiff must also allege that the breach would not haweexttout-
for’ the conduct of the defendantsFriedman v. WahrsageB48 F. Supp. 2d 278, 297
(E.D.N.Y. 2012) (internal quotation marks and citation omitted).

Accepting the allegations in the Second Amended Complaint as true and drdwing al

?The parties have assumed the New York law governs the claims at issuenstahemotion,
which is sufficient to establish choice of laBee Krumme238 F.3d at 138 (whethe parties’
submissions assume New York law controls, “such implied consent . . . is sufficietatiticsbs
choice of law”).
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reasonable inferences in favor of plaintiff, the Court finds that plaintiff taésdsa claim for
tortious interference with a contract. Plaintiff alleges thatB¢apndForcé&-lahertyand Trepoint
entered into a partnership/joint venture agreement to jointly manage ang shaad the profits
generated by services to be provided to AT&T, as well as any subsequent\cevinak,
Second Am. Compl. 11 85-9@) BrandForce Health had knowledge of the partnership contract
between Flaherty/BrandForce and Trepaoht{{ 109110, (3) BrandForce Health intentionally
induced the breadby conspiringwith FlahertyBrandForce talivert the miersProject and the
associated funds away from BrandForce and into BrandForce H@atkie purpose of depriving
Trepoint of its bargained for 50% patrticipation in AT&T sourced projécti§y 11112; (4)
BrandForce Healtdid appropriate at least one AT&T deadmelythe mPers Bject worth at
least $4 millionid. 1 109113 and(5) Trepoint wasddamaged as a result of BrandForce
Health’s actionsincluding Trepoint’s right to 50% participation in thieersProjectas well as

50% of the profits and ancillary economic benefds,

Nevertheless, defendant BrandForce Health argues that the Second Amendeddr€ompl
fails to state a claim because it fails to allege that BrandForce Health indueedadeé
BrandForce or Flaherty to breach the alleged joint venture agreement, amdatmaevent, the
alleged conduct at issue occurred after the alleged breach. BrandForce Healthsnais
unpersuasive. “The inducement causing the breach may be any conduct convéartgitd t
person the actor’s desire to influence him not to deal with the other . . . [IJt may bertiegor
of a benefit to the third person if he will refrain from dealing with the oth&t."John’s Univ. v.
Bolton, 757 F. Supp. 2d 144, 173 (E.D.N.Y. 2010) (internal quotation marks and citation
omitted);see Planet Payment, Inc. v. Nova Info. Sys., Nu.07-CV-2520, 2011 WL1636921,

at *10 (E.D.N.Y. Mar. 31, 2011) (“The procurement portion of a claim of tortious interierenc
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with contract requires that ‘but for’ the conduct of the defendant, there would not have been a
breach which requires that plaintiff to plead that the defendant induc[ed] or ctheavis[ed]
the thirdparty not to perform the contract”) (internal quotatmarks and citation omitted).

Plaintiff has set forth specific factual allegations that BrandForce Hedlticed
BrandForcethrough its agents, including Flahertytriansfer and/or place the mPers Project
BrandForce Health in an effort to shieddrom the BrandForcdrepoint partnership/JV
agreemenand avoid payment of any profits to plaintiff under the agreen@®MGR Meats,
Inc. v. Schweid\o. 10CV-3068 (MKB), 2012 WL 6675123, at *3-4 (E.D.N.Y. Dec. 21, 2012)
(allegations that defendant induced third party by advising third party not to payfipdaidby
brokering the transfer of customer accounts sufficiently pled intentionalngraent for cause of
action for tortious interference with contract under the Rule 12(b)(6) standacd@oWwér the
tortious interference cause of action against BrandForce Healtt based on Flaherty’s initial
avoidance of the partnership/JV agreement, but rattesgges that after Flaherty’s creation of
BrandForce Health, the agents and officers a@n8Force Health facilitated and induced the
breach of the agreement when tlveyspired to nsappropriate the AT&T mPenkealto
BrandForce Health rather than BrandFor€é. Omni Food Sales v. Boap. 06-CV-119, 2007
WL 2435163, at *8 (S.D.N.Y. Aug. 24, 2007) (“defendants argue that [the plaintiff] has not
alleged this required bdior causation element; but [the plaintiff] has alleged ‘as a result of the
conspiracy Cargill rejected [the plaintiff] as its actual and potential bfoketthis stage, ths
allegation is sufficient. [The plaintiff] is certainly not required to prove atabéish butor
causation in the Complaint to survive a Rule 12(b)(6) motion”);

In sum, plaintiff has sufficiently pled a cause of action for tortious intawter witha

contract. Accordingly, defendant’s motion to dismiss this claim is denied.
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(2) Agency Liability
Under New York law, “an agency relationship results from a manifestation of cdrysent
one person to another that the other shall act on his behalf and subject to his control, and the
consent by the other to actBigio v. Coca€ola Co0,675 F.3d 163, 175 (2d Cir. 2012) (internal
guotation marks and citation omittedgeln re Payment Card Interchange Fee and Merchant
Discount Antitrust LitigationNo. 05MD-172Q0JG), D14 WL 4966072, at *27 (E.D.N.Y. Oct.
3, 2014) éame) That is to say
An agency relationship exists . . . when there is agreement betvegenritipal and the
agent that the agent will act for the principal and the principal retains a deg#rol
over the agent. The element of control often is deemed the essential charactahst
principal-agent relationship. To bind a principal, an agent must have authority . . . .
Actual authority arises from a principal’s direct manifestatiorthecagent. It may be
express or implied, but in either case it exists only where the agenteaspnablynfer
from the words or conduct of the principal that the principal has consented to the agent’
performance of a particular act.
Saleh v. Pretty @, Inc., No. 09 Civ. 1769 (ENV)(RER), 2012 WL 4511372, at *9 (E.D.N.Y.
Sept. 28, 2012) (internal quotation marks and citation s omiged)Suarez v. City of New York,
No. 11CV-5812 (SLT)(VMS), 2015 WL 1539737, at *4 (E.D.N.Y. Mar. 31, 2015) (same).
“The key inquiry in determining the existence of an agency relationship is whethmtipal
exercised control over the agent with respect to the matters entrusted terthe Bguyon v.
N.Y. Med. Health Care, P.(894 F. Supp. 2d 245, 270 (E.D.N.Y. 2012). “[T]he question of
whether or not an agency relationship exists that is sufficient to bind the prilocifiee acts of
the agent is very fadpecific, and no bright-line rules controlReynolds v. Xerox Educ. Servs.,
Inc.,No. 6:13CV-1223 (EK/TWD), 2014 WL 4437622, at *7 (N.D.N.Y. Sept. 9, 2014)
(internal quotation marks and citations omitted). Defendant BrandForce Hepids dnat

plaintiff has not stated a viable claim for agency liability because plaintiffibigdead the

formal requirements of agency in order to establish liability. The Court disagrees.
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Plaintiff avers that Flaherty and BrandForce formed and utilized theirotawer
BrandForce Health, and enlisted BrandForce Health to act as their agentgorgbse of
improperly secreting within BrandForce Health, to the exclusion of Trepoint, the 50% dconom
participation in the mPedeal that Flarherty and BrandForce had previously promised to
Trepoint. Second Am. Compl. § 115. Moreoy#aintiff asserts thaBrandFaoce Health
accepted the agency relationship and consented to act as the vessel to transzaistProject
Id. at 7 116.

As discussegupra plaintiff has allegedacts to supporthe inferenceéhat BrandForce
Health a subsidiary of BrandForceascontrolledby Flaherty and BrandForces parenbr
principal, such thathey werealter ege and/or agentsSee LoCurto v. Jevic Transp., INdg.

99 CV 2314 (ILG), 2004 WL 469820, at *2 (E.D.N.Y. Jan. 14, 2004) (“In the case of a parent-
subsidiary relationship, the same factors informing a judgment regardingetbmgiof a
corporate veil are applied in determining whether one corporation is actimg agent of a
related corpora&n”); Fidenas AG v. Honeywell In&01 F. Supp. 1029, 1037 (S.D.N.Y.1980)
(“The tests for finding agency so as to hold a parent corporation liable for thetiobbgaf its
subsidiary . . . are virtually the same as those for piercing the corpotétecfelsland Seafood
Co. v. Golub Corp.759 N.Y.S.2d 768, 770-71 (3d Dep’t 2003) (“Where a corporation is a
fragment of a larger corporate combine which actually conducts the busheeksger
corporate entity may be held financially responsible for the acts of thatratigm,” and the
court considers the factofsr piercing the corporate veil to determine whether “one of the
corporations is a mere instrumentality, aigend alter ego of the other’BrandForce Health

actedas an agent of Flaherty and BrandForce in defrayalaigtiff by diverting the mPers
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Projectandmisappropriating plaintiff’'s sharender the partnership/JV agreemehthe profits
realized. Id. at 1 114-17.

Accepting the allegations in the Second Amended Complaint as true and drhwing a
reasonable factual inferences in plaintiff sdavthe Court finds thatlaintiff has sufficiently
pleaded a cause of action for agency liabil®yccordingly, defendant’s motion to dismiss this
cause of action is denied.

(3) Constructive Trust

Under New York lawa party seeking eonstructive trust must generally establish four
elements “(1) a confidential or fiduciary relationship; (2) a promise, express oreahp(8) a
transfer made in reliance on that promise; and (4) unjust enrichmante’Ades and Berg
Group Investors550 F.3d 240, 245 (2d Cir. 2008) (citigparp v. Kosmalsk40 N.Y.2d 119,
121 (1976)). The Second Circuit has noted that “[a]lthough these factors provide important
guideposts, the constructive trust doctrine is equitable in nature and should not be rigidly
limited.” Counihan v. Allstate Ins. Cdl94 F.3d 357, 362 (2d Cir. 1999) (internal quotation
marks and citation omitted). While it is “[most] frequently . . . the existenceaifalential
relationship which triggers the equitable considerations leading to the imposition of a
constructive trust,Sharp,50 N.Y.2dat 121, the “constructive trust doctrine is not rigidly
limited,” Simonds v. Simondé5 N.Y.2d 233, 241 (1978). However, “New York courts have
clarified that [a]s an equitable reme@yconstructive trust should not be imposed untdass
demonstrated that a legal remedy is inadequdteré First Central Fin’'l Corp., 377 F.3d 209,
215 (2d Cir. 2004) (quotinBertoni v. Catucci498 N.Y.S.2d 902, 905 (1986pee In re Libor
Based Fn’l InstrumentsAntitrust Litig.,No. 11 MDL 2262 NRB, 2015 WL 4634541, at *99

(S.D.N.Y. Aug. 4, 2015) (“in New York [and perhaps some other states] a constructivadsus
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not be imposed when money damages are adequate”) (citations omitted). Thue a"wélel
agreement controls the rights astaligations of the parties, an adequate remedy at law typically
exists” and a constructive trust should not be imposede First Central Fin’l Corp.377 F.3d
at 215.

Plaintiff alleges the following in support of its constructive trust cause of action

120. As described in detail herein, a partnership/joint venture was formed between
plaintiff and defendants.

121. The creation of the partnership/joint venture was formed between plaintiff and
defendants.

122. Defendants promised and represented to Plaintiff that it would receive 50% of the
profits and ancillary economic benefits arising out of the AT&T relatigmshi

123. Plaintiff relied on Defendants’ promises and representations relateidtalia,
the creation of the partnership/joint venture and agreed to split the profits and
ancillary economic benefits arising out of the AT&T relationship.

124. Defendants broke their promise, breached their obligations to Plaintiff, and
unjustly enriched themselves all to the detriment of Plaintiff.

125. Upon inbrmation and belief, BrandForce Health has received or is slated to
receiveat least $4 million in revenue in connection with the mPesgect and
possibly substantially more.

126. At least a portion of the revenue received by BrandForce iHeationnection
with the mPers fject rightly belongs to Plaintiff. BrandForce Health thus holds
that revenue as a constructive trustee

Second Am. Compl. 1 120-26.

Plaintiff, howeverfails to set forth sufficient allegations to support the imposition of a
constructive trust.First, an award of money damages has not been shown to be inadequate to
fully compensate Trepoint for the damage it allegedly suffered for the breach of the
partnership/joint venture agreeme®ee Anwar v. Fairfield Greenwich L8 F. Supp. 2d
372, 420-21 (S.D.N.Y. 2010) (“As plaintiffs have sufficiently alleged numerous fealedadtate
causes of action . . . that may, if successfully proved, yield substantial nyametvery, there
is little the Court can do at this stage iniesving a cause of action seeking a constructive

trust”). Moreover, paintiff’s allegationthat BrandForce Health was unjustly enriched by the
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revenues and profits it received in connection with thensytojectis duplicativeand arises out
of the same operative faagtst onlyof plaintiff's claims of tortious interference with contract
and agency liability lodged solely against BrandForce Healthglbatplaitiff's claims of
breach of partnership/joint ventumadunjust enrichment against defendants. Accordingly,

defendant BrandForce Health’s motion to dismiss this claim is granted.

CONCLUSION

For theforegoingreasms defendant BrandForce Health’s motiaoglismissare denied,

except for the motion to dismiss plaintiff’'s constructive trust cause of actiom vggcanted.

Dated:Central Islip, New York
SeptembeR9, 2015
/s/ Gary R. Brown
GARY R. BROWN
United States Magistrate Judge
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