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By: Michael Craig Schmidt, Esq., Of Counsel

SPATT, District Judge.

This cases arises from allegations ti&t Defendants U.S. Nonwovens Corp.
(“Nonwovens”) Samuel Mehdizadeh a/lBalomon Mehdizadeh, Shervin Mehdizadeh
Mehdizadeh, and Rody Meladideh (collectivelythe “Defendants”) failed to pay their

employees timely wages, overtime, and spiaatburs wages in glation of the Fair
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Labor Standards Act, 29 U.S.C. 88 28t1seg. (“FLSA”), and the New York Labor Law
88 650,et seg. (“NYLL").

Presently before the Court is a motlmnthe Plaintiffs Efrain Danilo Mendez
a/k/a Efrain D. Mendez-Rivera (“MendezAldraily Alberto Coiscou (“Coiscou”),
Fernando Molina a/k/a Jorge Luis Floresibar(“Molina”), Siryi Nayrobik Melendez
(“Melendez”), Rene Alexander Oliva (“Oliva”Juan Flores-Larios (“Flores-Larios”),
Ramiro Cordova (“Cardova”), and Danfeante (“Sante”rad collectively, the
“Plaintiffs”) to certify a class action pursuant to F&d.Civ. P. 23 of “all non-exempt
workers employed by U.S. Nonwovens ie tBtate of New York from November 14,
2009 to the present.”

For the reasons set forth below, the Cguants in part and denies in part the
Plaintiffs’ motion.

I. BACKGROUND

A. The Parties

1. The Defendants

The Defendant Nonwovens is a New Yadeporation that “operates warehouse
and factor[ies] in Brentwood, New York, and Hauppauge, New York.” (Answer, Dkt.
No. 71 (“Answer”), at 11 1-2, 11.) It “maradtures, markets and sells products that
include household cleaning and nonwoven products.” (Id. at § 1.)

Presently, Nonwovens employs approximately 550 people, of which 280 to 330
earn hourly wages and are invetl/“in the production or malling of the products” that
Nonwovens produces. (See Rody Mehdizadeh Dep., Moser Decl., Ex. 17 at Tr. 28:6—

25)



The Defendant Samuel Mehdizadek ishareholder of Nonwovens and has
performed “various functiorigor the company, though thegord does not specify what
those functions were._(See Answer at  2e)is the father of the Defendants Shervin
and Rody Mehdizadeh(ld. at 7 8.)

The Defendant Shervin Mehdizadeh begeés employment at Nonwovens in
1995 and at an unspecified date was promotdidetditie of chief executive officer. (See
Answer at 11 41, 44.)

The Defendant Rody Mehdizadeh began his employment at Nonwovens in 1997
and in 2011, was promoted to the titlecbfef operating officer. (See Rody Mehdizadeh
Dep. at Tr. at 5:21-6:3; 8:14-14.)

2. The Named Plaintiffs

The named Plaintiff Mendez was employsdthe Defendants as a “pallet loader”
from May 2012 to November 2012. (MendezcDeDkt. No. 172, Ex. 12, at 1 2, 4.) As
a “pallet loader,” Mendez would “move finistd boxes ready for delivery to pallets, wrap
the pallets, and then move them to a sepanate of the warehouse(ld. at § 3.) The
Defendants paid Mendez $7.25 per hour durisgemployment. (Id. at § 6.)

The named Plaintiff Coiscou was ployed by the Defendants as a machine
operator from August 2012 to September 284& was also paid $7.25 per hour. (See
Coiscou Dep. Moser Decl., Ex. 21, at Tr.3HR5; First Amended Compl., Dkt. No. 70
(“FAC”), at 1 89.)

The named Plaintiff Molina was engyled by the Defendants from August 2010
to October 14, 2012. (FAC at 1 97.) Ingust 2010, he was hired as a forklift operator

and earned $7.25 per hour._(Id. at 1 98.Ydnuary 2011, his wage®re increased to $9



per hour. (Id.) In March 2011, he was promdtethe title of Poduction Supervisor and
as a result, his wages increased to $1hpar. (Id.) In September 2012, he became a
Warehouse Manager but did not receing sncrease in compensation. (Id.)

The named Plaintiff Melendez was emy#d by the Defendants from September
4, 2012 to September 18, 2012 and was paid $7.25 per hour. (FAC at § 108.) Her job
entailed “pack[ing] containers of ‘wipethat were coming off production lines into
boxes.” (Id.)

The named Plaintiff Oliva was enggled by the Defendants from August 20,
2012 to November 2012 and earned $7.25 per hiddirat § 108.) His job duties are not
specified in the record.

The named Plaintiff Sante was hifeglthe Defendants in August 2010 as a
forklift operator and in that role, wasiga&7.25 per hour. (Sante Decl., Dkt. No. 172,
Ex. 13 at 1 3, 5.) In April 2011, he was paied to assistant production manager, and
his wages were increased to $14 per howt. & 1 8.) As an assistant production
manager, his job was to “[make] suhat the production equipment was running
properly, that employees were working thesigeed tasks, and that orders were being
fulfilled.” (Id.) In January 2012, he was det®d to the position of “forklift operator”
and his wages were reduced to $10 per hour. (Id.)

The named Plaintiff Cardova was ployed by the Defendants from May 23,
2001 to January 11, 2013. (Cardova Decl., Dkt. 172, Ex. 11 at 1 5.) He was initially

hired as a machine operator and was @ai@5 per hour. (See id. at {1 5.)



The named Plaintiff Flores-Larios wasployed by the Defendants from May 7,
2012 to September 2012 as a “fork lift operatod material handler” and was paid $7.25
per hour. (Flores-Larios Decl., Dkt. No. 172, Ex. 8 at {1 2-3.)

B. The Defendants’ Alleged Payroll Policies

Each day, the plant managers & Brentwood and Hauppauge factories would
post a shift schedule, which contained a start time, a thirty minute break time, and an end
time for each shift. (Rody MehdizadBlep., Moser Decl., Ex. 17, at Tr. 92:13-23;

Awan Dep., Moser Decl., Ex. 16, at Tr. 74:1891When factory workers arrived to
work, they were expected to use a “scanteunch into work, and when they left
work, they were expected to use the scatm@unch out. (Muido Decl., Dkt. No. 172,
Ex. 15, at 1 8-9.)

In addition, during each dashift and night shift, th®efendants required factory
employees to take@ne half hour break for meal§hervin Mehdizadetestified that
during the meal break, “We shut down the niaety. We dim the lights. We turn off the
electricity. The supervisors walk away. Power to the equipment goes down. The quality
team is not there. They [the workers]@aside. They sit ou’hey go on the picnic
table. They relax.” (Shervin Mehdizdd®ep., Moser Decl., Ex. 18, at Tr. 134:12-17.)
Malik Awan (“Awan”), the payroll administtar at Nonwovens since 2011, described the
lunch break policy as follows:

Q. [D]id factory employees take a half an hour lunch when you started?

A. Yes. Mandatory for employees, because we have a line. The buzzer

rings, there is a lunchtien Everybody leaves the line and we also have

some vendors and . . . the food truckswde. So they go and take lunch for

half an hour at least. That is ngatory for each [employee], especially
for factory employees toka half an hour lunch.



Q. How is that enforced?

A. Through the mangers.

(Awan Dep., Moser DeclEx. 16, at Tr. 82:15-22.)

As a result of the mandatory mea¢ak period, the Defendants had a policy of
automatically deducting half an hour from euéactory worker’'s paycheck._(Id. at Tr.
78:6—20.)

Generally, employees were paid acling to their shift hours, minus the
mandatory thirty-minute lunch break.o® Mehdizadeh, the Defendant’s chief operating
officer, explained the general practice as follows:

If you are working during the shift, youtgeaid for it. If there is no shift

and you are just hanging around becaume€re waiting for a ride and then

you leave and then you punch out because your ride got there, you were

there for an extra 15 minutes, thgou don’t get paid for that.

(Rody Mehdizadeh Dep., MosBecl., Ex. 17, at Tr. 94.2-8.)
Malik Awan (“Awan”), the payroll adhinistrator at Nonwovens since 2011,

testified similarly:

Q. Each shift of factory employeesgaid for the shift hours. Is that
right?

A. Right . . .. [Y]ou have to reake these people come — they don’t have
cars. They take [a] rider maybe come in oneehicle, like 10, 15 people,
and they punch in the same time aitf] in the lunchroom. However, the
shift starts a certain time. That isyvhe schedule is put in there so they
get paid by the time of shift instead[@afhen] they come in, five people,
coming in one vehicle, punch isitting in the lunchroom enjoying
themselves [sic] and then coming again, not punching in and going
straight to the line. That the whole purpose of the schedule.

(Awan Dep., Dkt. No. 174, Ex. J, at Tr. 174:21-175:9.)
Despite the fact that employees wgemerally paid according to their shift

schedules, the Defendants testified that ttme’$i policy was to pay workers for overtime



if they worked multiple shifts, or perfoed work on the factory line outside of the
designated shift hours. In that regdRaddy Mehdizadeh testified, “My belief system
always was you pay the hourly rate and whatewertime is [] time and a half.” (Rody
Mehdizadeh Dep., Moser Decl., Ex. 17Tat31:11-13.) Similarly, Shervin
Mehdizadeh, Nonwovens’ chief esutive officer, testified:

If the shift starts at 7 a.m. and theyme a few minutes earlier, or an hour
earlier because of dropoff and sdhkes, they will linger around the
property. And then the machines statl the factory doors openat 7. ...
They start getting paid at 7.

If they come in earlier because worlassigned to them, and that’s far and
few between — let’s say their shiftas 7 and somebody else is assigned
to come at 6:30 to turn on the boite something, that other person will
get paid from 6:30 when he comes in, but the other person will get paid
from 7.

(Shervin Mehdizadeh Dep., Modeecl., Ex. 18, at Tr. 131:22-132:12.)

It is also undisputed thaayroll was processed omaekly basis. (Awan Dep.,
Moser Decl., Ex. 16, at Tr. 98:15-18; MoiDecl., Dkt. No. 172, Ex. 15, at  13.)
However, the process for issuing paycheckanged during the course of this lawsuit.

In a declaration filed by Oona B. Muid¢tMuido”), a payroll clerk from February
2011 to August 2011, Muido described fivecess prior to 2012, as follows:

Each week, before the payroll waspessed, | retrieveall electronically
stored attendance records from the scanners. | then printed the records out
and reviewed them to see if any employee was missing records for that
week. | would then forward the time records with punch clock
information to the appropriate supexis so that they could review and
manually fill in the missing information . . . . After manually filling in the
missing attendance information, the supervisors would then return the
printouts to me so that | could input the information into the computer
system. | would then print out thedaded records and return the reports
to the supervisors so that they cordgliew the total hours worked for the
week. If the supervisors did notrag with the total hours, they would
explain the difference in hours ahdve the time records changed to
reflect the amount of hours they lesle[d] the employees worked. This



could mean a reduction or an increase . . . . Once the time records were

finalized, the records were themfarded to Shervin Mehdizadeh to

review . . .. Once approved by Sharihe time records were sent to ADP

to generate employee paychecks.

(Muido Decl., Dkt. No. 172, Ex. 15, at 11 14-23.)

Under this process, if @& receiving a paycheck, an ployee believed that his or
her paycheck did not account for certain tsonorked, then the employee would raise a
concern with a manager. (ld. at Tr. 67:2S8grvin Mehdizadeh Dep., Moser Decl., EX.
18, at Tr. 83:9-17.) The manager would theng the paycheck to Rody, Samuel, or
Shervin Mehdizadeh, who would initial a clgge to the paycheck to compensate the
employee for the missed hours. (See ShekMehdizadeh Dep., Moser Decl., Ex. 18, at
Tr. 85:7-86:22; Muido Decl., Dkt. No. 172, Ex. 15, at Y 27-28.).

Also prior to 2012, the Individual Defendants Rody and Shervin Mehdizadeh
testified that they did not compensate eoypks for spread of hours wages because they
were not aware of the New York spreafchours provision. (See Rody Mehdizadeh
Dep., Moser Decl., Ex. 17, at Tr. 30:3—-19g8hn Mehdizadeh Dep., Moser Decl., Ex.
18, at Tr. 48:3-15.)

By way of background, New York regulan requires that ‘gJn employee . . .
receive one hour’s pay at the basic minimiiourly wage rate, in addition to the
minimum wage required in this Part for asgy in which . . . the spread of hours exceeds
10 hours.” 12 NYCRR § 142-2.4. “Spread of houss’in turn, defineds “the interval
between the beginning and end of an emgdédy workday” and “includes working time
plus time off for meals plus intervals off gut Id. at § 142-3.16. In other words, “an

employer must pay an employee who works ntbas ten hours in one day an additional

hour at the minimum wage.” (See Mar2914 Order, Dkt. No. 67, at 16—17) (quoting



parenthetically Palacios v. Z & G Distritaus, Inc., No. 11 CIV. 2538 AT FM, 2013 WL

4007590, at *3 (S.D.N.Y. Aug. 6, 2013)); see d&dm@mhriar v. Smith & Wollensky Rest.

Grp., Inc., 659 F.3d 234, 242 (2d Cir. 2011)t{img that the spread of hours provision
requires “employers to pay servers an eRktrar’s pay at the regular minimum wage for
each day they work more than ten hourg&ifing N.Y. Comp.Codes R. & Regs. tit. 12, §
137-1.7 (2010)).

After November 13, 2012, when the Plaintiffs commenced this lawsuit, the
Defendants made two chandegheir payroll policy.

First, the Defendants instituted a poligirereby employees would review their
hourly reports before a paycheck was issaed, not after a paycheck was issued, as was
the custom prior to 2012. Awan, Nonwoé payroll administrator since 2011,
described the new process as follows:

So we have improved our process. What we do is we process the pay

proactively, so our weeks froMonday to Sunday and payday is

Thursday. So, for example, for the last week, every Monday | send out

reports to managers and employeesgcivis missed punch reports. It has

[the] manager [sic] name, to valigaand sign, employee’s name on the

bottom to acknowledge that it's beeorrected, he is getting paid correct

[sic]. | send out these reports eydionday so that if anybody has any

issues they speak to their managegn, acknowledge it's been corrected.

And all these time sheet adjustmentmedo me and | process [them] in

the payroll.

(Awan Dep., Moser Decl., EA6, at Tr. 59:20-60:17.)

Shervin Mehdizadeh described the changethe approval process using similar
terms:

So Malik basically went to the diffemésupervisors . . . and make [sic]

himself more available and ask peoiblgou forgot to punch in, tell us;

don’t be ashamed or don’t be embased and don’'t wait. Tell us before

we officiate it in the ADP software ghat we can proactively . . . fix it
before you get paid so you don’t haveatait until the next pay cycle.



(Shervin Mehdizadeh Dep., Modeecl., Ex. 18, at Tr. 90:16-91:2.)

Second, the Defendants changed the pagystiem so that employees could be
paid for spread of hours wages. (@&ean Dep., Moser Decl., Ex. 16, at Tr. 62:8-14;
Shervin Mehdizadeh Dep., Moser Decl., ER, at Tr. 48:4-25; Rody Mehdizadeh Dep.,
Moser Decl., Ex. 17, at Tr. 50:8-10.)

However, Awan, Shervin Mehdizadeh, @ddy Mehdizadeh were not able to
give a precise date as to when the Deferddaegan to pay employees for spread of hours
wages. (See Awan Dep., Moser Deck, E6, at Tr. 62:15-21Shervin Mehdizadeh
Dep., Moser Decl., Ex. 18, at Tr. 48:16—25; Rody Mehdizadeh Dep., Moser Decl., Ex.
17, at Tr. 50:25-51:5.)

C. The Procedural Background

On November 13, 2012, the Plaintiffs Mz, Coiscou, Molina, Melendez, and
Oliva commenced this action against the Defetglaasserting fiveauses of action: (i)
the Defendants failed to pay their employeesrtime pursuant to FRA 8§ 207(a)(1); (ii)
the Defendants failed to pay their empeyg overtime pursuant to Section 142-2.2 of
Title 12 of the New York Compilation ofddles, Rules, and Regulations (“NYCRR?”);
(i) the Defendants failed to pay th@mployees timely wages pursuant to NYLL §
191(1)(a); (iv) the Defendants failed toypheir employees spread of hours pay pursuant
to Section 142-2.4 of Title 12 of the NYCR&hd (v) the Defendants failed to comply
with the notice provisionset forth in NYLL § 195.

On January 14, 2013, the Defendants filed an answer denying the principal

allegations contained in the complaint.

10



On August 28, 2013, the Plaintiffs filadmotion pursuant to Fed. R. Civ. P. 15
for leave to amend their complaint by (i)t Flores-Larios, Gdova, and Sante as
named Plaintiffs; (ii) adding a cause of aatialleging that the Defendants failed to pay
their employees overtime compensatiom itimely manner pursuant to Section 778.106
of Title 29 of the Code of Federal RegulatigttSFR”); and (iii) adding a cause of action
for breach of contract.

On September 16, 2013, the Plaintiffsdile motion to conditionally certify a
collective action pursant to FLSA 8§ 216(b) of “alhon-exempt workers employed by
U.S. Nonwovens in the State of New Ydram November 14, 2009 to the present” who
were allegedly not paid overtime pursuant to FLSA § 207(a)(1).

On November 15, 2013, United Stakdagistrate Judge William D. Wall
rendered a decision granting the Plaintiffgdtion for conditional certification of a
collective action but directetthe parties to submit an amended notice form. (See Nov.
15, 2013 Order, Dkt. No. 38.)

On March 5, 2014, this Court granted ®iaintiffs’ motion to file an amended
complaint. (See Mar. 5, 2014 Order, Dkt. No. 67, at 31.)

On March 12, 2014, the Plaintiffs fdlean amended complaint alleging the
following seven causes of action: (i) the Defant failed to timely pay their employees
overtime pursuant to 29 & 8§ 778.106; (ii) the Defelants failed to pay their
employees overtime pursuant to FLSA § 207(g)(f) the Defendants failed to pay their
employees overtime pursuant to 12 NYCRR 8 Section 142-2.2; (iv) the Defendants failed
to pay their employees timely wages purgdarNYLL § 191(1)(a);(v) the Defendants

failed to pay their employees spreachofirs pay pursuant t® NYCRR 8§ 142-2.4; (vi)

11



the Defendants failed to comply with the iaetprovisions set forth in NYLL 8§ 195; and
(vii) the Defendants breached an oral agreement to pay the Plaintiffs “the first 40 hours
worked at the regular rate of pay, and allisonorked in excess of 40 hours per week at
the overtime rate.”

On April 24, 2014, Judge Wall approved of the notice form to be mailed to the
potential collective amn members. (See Apr. 22014 Order, Dkt. No. 76, at 6-7.)

On May 15, 2014, the notice was timehailed to 1,238 potential collective
action members. By July 8, 2014, the enthefopt-in period, sewy-eight current and
former employees opted into the colleetaction in addition to the eight named
Plaintiffs. (See Consent Forms, Dkt. Nos. 72-74, 79-97, 101-113, 115-153, and 155-
159.)

On May 29, 2015, the parties completed discovery in advance of the Plaintiffs’
proposed motion to certify a Rule 23 class action.

On August 31, 2015, the Defendants fileoh@ation to decertify the collective
action. On September 19, 2015, the Coudrred the Defendants’ motion to United
States Magistrate Judge Steven |. Loftkea decision. The Defendants’ motion is
currently pending before Judge Locke.

D. The Plaintiffs’ Rule 23 Motion

As noted, presently before the Court imation by the Plaintiffs to certify a class
action pursuant to Fed. R. Civ. P. 23. Tkegk to certify a class of “all non-exempt
workers employed by U.S. Nonwovens ie thtate of New York from November 14,

2006 until the present” on the basis of four of the seven causes of actions asserted in the

amended complaint: specifically, (i) the third cause of action alleging that the

12



Defendants failed to pay their employ@eertime pursuant to 12 NYCRR 8§ 142-2.2; (ii)
the fourth cause of action alleging that befendants failed to pay their employees
timely wages pursuant to NYLLB31(1)(a); (iii) the fifth case of action alleging that
the Defendants failed to pay their employspread of hours pay pursuant to 12 NYCRR
§ 142-2.4; and (iv) the seventh cause ofaactilleging that the Defendants breached an
oral agreement with its employees by faillogoay their employeé'straight wages.”
(See the PIs.” Mem. of lvg Dkt. No. 171, at 1-2.)

In support of their motion, the Plaintiffslyeon (i) the declar@ons of the eight
named Plaintiffs and twenty-five curreamd former employees who opted into the
collective action; (ii) the eclaration of Mayela Montan€2Montanez”), a former human
resources director for Nonwovens; (iii) thecthration of Muido, a former payroll clerk
for Nonwovens; (iv) the deposition tesbmy of Awan, the payroll administrator at
Nonwovens since 2011; (v) the depositiestimony of the individual Defendants
Samuel, Shervin, and Rody Mehdizadeh (caMety, the “Individual Defendants”); (vi)
the deposition testimony of timamed Plaintiffs Mendez, @Gzou, and Sante; (vi) the
Defendant’s supplementary responses tdPamtiffs’ interrogatoies; and (vii) the
payroll records of Junior Euceda (“Euceda”), Walter E. Yanez (“Yanez”), and Carlos
Velazquez (“Velazquez”)(See Moser Decl., Exs. 7-50.)

The Defendants oppose the Plaintiffs’ motiasserting that the Plaintiffs have
failed to establish the requirements set fortkaéad. R. Civ. P. 23(a) and (b), and that the
class definition offered by the Plaintiffstizo broad. (See the Defs.” Opp’n Mem. of
Law, Dkt. No. 174.) In support, they rebyn (i) different portions of the deposition

testimony offered by the Plaintiffs; (ii) payltoécords for many of the named Plaintiffs

13



and opt-in Plaintiffs; and (iii) # Plaintiff Sante’s rgponses to the Defendants’ first set of
interrogatories. (See id., Exs. A—K.)
The Court will assess the parties’ pasis in light of the evidence described
above.
II. DISCUSSION

A. The Legal Standards

1. Fed. R. Civ. P. 23

A class action may only beertified if it meets the following requirements set
forth in Fed. R. Civ. P. 23(a): (1) the classo numerous that joinder of all members is
impracticable (“numerosity”); (2) there are qtiess of law or fact common to the class
(“*commonality”); (3) the claims or defenses of the representatiteepare typical of the
claims or defenses of the class (“typicalitydjid (4) the representative parties will fairly
and adequately protect the interests ofdlass (“adequacy of representation”).

In addition to these four requiremends;lass must meet one of the three
standards set forth in Fed. R. Civ. P. 23(Here, the Plaintiffs seek to certify a class
under Rule 23(b)(3), which reqes that: (i) “the questions law or fact common to
class members predominate over any questffesting only individual members,” also
referred to as the “predominance” requiremeantaqd “the class aatin [be] superior to
other available methods for fairly and eféintly adjudicating the controversy,” also
known as the “superiority” requirement.

“The party seeking class certificatibears the burden of proving compliance
with each of Rule 23’s requirements by a preponderance of the evidence.” Callari v.

Blackman Plumbing Supply, Inc., 307 F.R@, 74 (E.D.N.Y. 2015]Spatt, J) (citing

14



Perez v. Allstate Ins. Co., No. 11-€1812 (JFB) (AKT), 2014 WL 4635745, at *12

(E.D.N.Y. Sept. 16, 2014)ee also Teamsters Local 4Bfeight Div. Pension Fund v.

Bombardier Inc., 546 F.3d 196, 202 (2d Q008) (“Today, we dispel any remaining

confusion and hold that the preponderancihefevidence standard applies to evidence
proffered to establish Rul3’s requirements.”).

In that regard, a district court may orgrtify a class action if it concludes after a
“rigorous analysis” that the pposed class meets the requireraa@itRule 23(a) and (b).

See Roach v. T.L. Cannon Corp., 778 F.3d 401, 405 (2d Cir. 2015) (“A class may be

certified only if, ‘after a rigoous analysis,’ the district court is satisfied that the
prerequisites of Rule 23(a) of the Fedd&ales of Civil Procedure are met.”) (quoting

Comcast Corp. v. Behrend, 133 S. Ct. 1426, 1432, 185 L. Ed. 2d 515 (2013)). Such an

analysis will often “entail some overlaptivthe merits of the plaintiff's underlying

claim.” Wal-Mart Stores, Inc. v. Duke564 U.S. 338, 131 S. Ct. 2541, 2551, 180 L. Ed.

2d 374 (2011); accord Teamsters Local 44&d#it Div. Pension Fund v. Bombardier

Inc., 546 F.3d 196, 202 (2d Cir. 2008) (‘“[T]he obligation to make such [factual]
determinations is not lessened by oveblapveen a Rule 23 requirement and a merits
issue, even a merits issue that is identigth a Rule 23 requirement.™) (In re Initial

Pub. Offerings Sec. Litig., 47.3d 24, 41 (2d Cir. 2006)).

2. Commonality and Typicality After Dukes

In Wal-Mart Stores, Inc. v. Dukesypra, the United States Supreme Court

clarified the commonality requirement undedd&k3(a). 131 S. Ct. 2541. There, three
female former employees of Wal-Mart soughtertify a class pursuant to Fed. R. Civ.

P. 23(b)(2) of 1.5 million current and form@fal-Mart employees who alleged that the

15



company discriminated against them on the basis of their gender in violation of Title VII
of the Civil Right Act of 1964, 42 U.S.C. § 2000eefiseq. (“Title VII”), by denying
them equal pay and promotions. Id. at 2547-48.

On appeal in Dukes, the Supreme Gdound that the Ninth Circuit erred in
finding that the class satisfied the commonality &picality requirements of Rule 23(a).
Id. at 2553-57. In defining the commonality requirement, the Court noted:

‘What matters to class certification . is not the raising of common

‘questions’ — even in droves — butthrar the capacity of a classwide

proceeding to generate common ansva@itsto drive the resolution of the

litigation. Dissimilaritieswithin the proposed class are what have the

potential to impede the generation of common answers.’

Id. (quoting Nagareda, Class@fcation in theAge of Aggregate Proof, 84 N.Y.U. L.

Rev. 97, 131-132 (2009)).

In addition, the Court reaits prior decision in Geeral Telephone Co. of

Southwest v. Falcon, 457 U.S. 147, 156, 102 S. Ct. 2364, 72 L.Ed.2d 740 (1982) to

suggest the proper “framework” to approdleb commonality issue in a discrimination
class action — namely, the movant must sled¥ver that (i) the employer used a “biased
testing procedure to evaludieth applicants for employment and incumbent employees”;
or (ii) they could offer “gJignificant proof that an ephoyer operated under a general
policy of discrimination.” Dukes, 131 S. Ct. at 2553.

The named plaintiffs in Dukes did ndfer proof of “biased testing procedures,”
and instead sought to establish that Wal-Maerated a general Iy of discrimination
by offering (i) expert testimony from a soagist that Wal-Mart had a “strong corporate
culture” that made it valerable to gender bias; (ii) expéestimony froma statistician

that there were statistically significansgarities between men and women at Wal-Matrt;
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and (iii) anecdotal evidence from curt@amd former employees who allegedly
experienced discrimination on the partlo¢ir supervisors. See id. at 2553-2555.

The Supreme Court in Dukes found thegiroffered by the named plaintiffs to
be inadequate to establialgeneral policy of discrimitian. 1d. at 2554. First, it
concluded that on its face, Wal-Mart’s joyl allowed discretion to supervisors over
employment matters, which the court notess the “opposite of a uniform employment
practice that would provide the commonalityeded for a class action,” Id. Second, it
found that the expert testimony of the sociologist did not establish a general policy of
discrimination because it did not show wathy “specificity” that Wal-Mart’s culture
“play[ed] a meaningful role in employmedécisions at Wal-Mart Id. at 2553-54. It
also found the expert testimony of the statign to be unpersuasive because merely
proving the existence of a gender disparitgas sufficient to under Tlie VII to establish
a general policy of discrimination without pointing to a spe@mployment practice that
produced the disparity. Id. at 2555-56.

Finally and relevant to the instant case, the Court found that the anecdotal
evidence offered by the plaintiffs in the fonh120 affidavits from current and former
employees was insufficient to raise an infex@ of company-wide discrimination. _Id. at

2556. In that regard, it distinguished itsedrom Teamsters v. United States, 431 U.S.

324, 97 S.Ct. 1843, 52 L.Ed.2d 396 (1977), where the Court inferred a company-wide
policy of discrimination on the basis of “substial statistical evidence of company-wide
discrimination” and 40 anecdotes of disaination representing “roughly one account for

every eight members tifie class.”_Id.
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In Dukes, by contrast, the plaintiffSled some 120 affidavits reporting
experiences of discrimination — aboutot every 12,500 class members — relating to
only some 235 out of Wal-Mart35400 stores.” Id. Thus,dlCourt found that “[e]ven if
every single one of these accounts is trua, Would not demonstrate that the entire
company ‘operate [s] under a general policgistrimination[.]” Id. (quoting Falcon,
102 S.Ct. 2364).

Thus, Dukes suggests that in ordecéaify a company-wide class action, the
plaintiff-employees must show either (i) arpress company policy that violated the
employee-plaintiffs’ rights; or (ii) a prace that had sufficiently pervaded the company
that it had becomede facto policy, which the plaintiffs can show by, among other
things, anecdotal evidence that reaches a oestdical mass or comprehensive statistical

analysis._See Ruiz v. Citibank, N.A., B3Supp. 3d 279, 289 (S.D.N.Y. 2015) (“Dukes

suggested that in the absence of an@&sgrompany policy that violated employee-
plaintiffs’ rights, plaintiffs could nonetheless obtain class cedifia to challenge a
practice that had sufficiently pervaddéa company that it had becomdegfacto
policy . . .. [T]his evidence entails either dfomprehensive statistical analyses or (ii)
anecdotal evidence that reachesertain critical mass.”).

3. Predominance AfterComcast

Predominance is satisfied “if resolution ®me of the legal or factual questions
that qualify each class member's case as a genuine controversy can be achieved through
generalized proof, and if theparticular issues are maosebstantial than the issues

subject only to individualizegroof.” Roach, 778 F.3d at 405.
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Prior to the Supreme Cdig decision in Comcast Corp. v. Behrend, —U.S. —

—, 133 S.Ct. 1426, 1432, 185 L.Ed.2d 515 (2013), “it was ‘well-established’ in this
Circuit that ‘the fact that damages may havée ascertained @n individual basis is
not sufficient to defeat cés certification’ under Rule 23(3).” 1d. (quoting_Seijas v.

Republic of Argentina, 606 F.3d 53, 58 (2d Cir.2010)).

In Comcast, the plaintiffs filed @dass-action antitrust suit claiming that
Comcast’s acquisition of sixteen competitable television providers violated the
Sherman Act. 133 S. Ct. at 1430. The distairt held that irorder to meet the
predominance requirement the plaintiffs haghow that: (1) the injury suffered by the
class was “capable of proof at trial through evidence that [was] common to the class
rather than individual to its memberstida(2) “the damages resulting from [the
anticompetitive] injury were measurable @class-wide basis through use of a common
methodology.” Id. On appeal, the Supre@murt found that anxpert’s testimony was
not sufficient to establish that damagesevwmeasurable on a class-wide basis, and
therefore, failed the predominamtest established by the distrtourt. _See id. at 1435.

Subsequently, in Roach v. T.L. Cannon Cosyipra, the Second Circuit read

Comcast narrowly to mean that “damagesgstions should be considered at the
certification stage when weighing predomioanssues,” but didot alter its prior
holding that the fact that@ase involves “individalized damages” does not “foreclose
possibility of class ceriifation under Rule 23(b)(3).” 778 F.3d at 408. Thus, Roach
makes clear that in this Circudamages are relevant to but dpositive of the

predominance requirement.
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B. As to the Class Definition

In their present motion, the Plaintiffeek to certify one class of “all non-exempt
workers employed by U.S. Nonwovens ie tBtate of New York at any time from
November 14, 2006 until the present” based erthird, fourth, fifth, and seventh causes
of action. (See the PIs.” Mot., Dkt. No. 170, at 1.)

In opposition, the Defendants assert thatPlaintiffs’ motion should be denied
because the class definition proposed by thenfffais overbroad. (See the Defs.” Opp’'n
Mem. of Law, Dkt. No. 174, at 5-6.) Accongj to the Defendants,dhis because, the
class definition proposed by the Plaintiffs dawt account for “different positions (e.g.,
factory versus non-factory waeks) or different job rgmnsibilities, and do[es] not
account for the individualized natuof the different claimssserted[.]” (Id. at 6.)

In reply, the Plaintiffs request thaetiCourt modify the class definitions to
include three sub-classes ingted one single class. (SeetRls.” Reply Mem. of Law,
Dkt. No. 174, at 1.) These three subssks include (i) “[a]lfactory and warehouse
workers at U.S. Nonwovens who weredohy the hour, and who were employed any
time from November 14, 2016 to the preseaht allege that the company failed to pay
them straight wages (seventh cause of actid)overtime wages (third cause of action);
(i) “All factory and warehouse workers who were employed by U.S. Nonwovens at any
time from November 14, 2006 to the presehbweceived payment for straight wages or
overtime more than seven days after the entdefvorkweek in which the straight wages
or overtime were earned” (fourth causeaofion); and (iii) “[a]ll non-exempt workers

employed by U.S. Nonwovens in the State of New York at any time from November 14,
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2006 to the present,” who allege that they wesepaid a spread of hours premium (fifth
cause of action)._(Id. at 2, 4, 6.)

It is well-established that “[a] coud not bound by the class definition proposed
in the complaint and should not dismiss ditgion simply because the complaint seeks to

define the class too broadly.” Robigk v. Celani, 987 F.2d 931, 937 (2d Cir. 1993); see

also Spencer v. No Parking Today, Inc., No. 12 CIV. 6323 (ALC) (AJP), 2013 WL

1040052, at *9 (S.D.N.Y. Mar. 15, 2013)pmt and recommendation adopted, No. 12

CIV. 6323 ALC AJP, 2013 WL 2473039 (S.DW June 7, 2013) (same). Thus, the
assertion by the Defendants that the propataess definition is overbroad is not, by
itself, a sufficient basis to deny the Pl#ifs’ motion, as thédefendants contend.
Further, Fed. R. Civ. P. 23(c)(5asts, “When appropriate, a class may be
divided into subclasses thatagach treated as a class underrile.” See also In re

Flag Telecom Holdings, Ltd. Sec. Igti 574 F.3d 29, 37 (2d Cir. 2009) (“We are

confident in the lower court’s wisdonma ability to utilize the available case
management tools to see that all membeth®tlass are protext, including but not
limited to the authority . . . toertify subclasses pursuaontRule 23(c)(5)); Lundquist v.

Sec. Pac. Auto. Fin. Servs. Corp., 9932d-11, 14 (2d Cir. 1993) (“[T]he court is

empowered under Rule [23(c)(5)] to carug an appropriatelass — including the
construction of subclasses.”). Thushaligh not required to do so, the Court has
discretion to divide a proposethss into sub-classes to ensure that all class members are
protected.

Accordingly, in its discretion, thedDrt will use the sub-class definitions

provided by the Plaintiffs itheir reply memorandum as a starting point for assessing
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whether the Rule 23(a) and 23(b) requiretadrave been met. See Flores v. Anjost

Corp., 284 F.R.D. 112, 120 (S.D.N.Y. 2012) (“Besatrlaintiffs rely for the most part
on the third proposed subclass, | wileukis as my starting point.”).

C. As to the First Proposed Sub-Class

As noted, the Plaintiffs seek to certify a sub-class of “[a]ll factory and warehouse
workers at U.S. Nonwovens who weradoly the hour, and who were employed any
time from November 14, 2016 to the preseahtl allege that the company failed to pay
them overtime wages (third cause of actiorg asimaight wages (seviémncause of action).

In opposition to the Plaintiffs’ motion, élDefendants assert that the proposed
sub-class fails because it does not me{ijhtypicality and commonality requirements
set forth in Rule 23(a)(2) and (a)(3); (iletdequacy of repredation requirements set
forth in Rule 23(a)(4); angii) the predominance and superiority requirements set forth
in Rule 23(b)(3). (See the Def®pp’n Mem. of Law at 8-10, 14-19, 22-25.)

The Court agrees with the Defendantseaton that the proposed sub-class fails
to meet the commonality and predominancpinements, and therefore, need not reach
the requirements of typicality, adequaafyrepresentation, and superiority.

1. Commonality

As noted earlier, Dukes made clear that the commonality requirement is not
satisfied merely by raising a “common contention” among class members, but rather, by
showing that the “common contention” is of “such a nature that it is capable of classwide
resolution — which means that determinationt®truth or falsity will resolve an issue

that is central to the validity of each onetlodé claims in one stroke.” 131 S. Ct. at 2551;
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accord Sykes v. Mel S. Harris & AssociatésC, 780 F.3d 70, 80 (2d Cir. 2015) (same)

(quoting Dukes, 131 S. Ct. at 2551).

Here, the proposed sub-class is comprisiecurrent and former factory and
warehouse workers who assert that the bed@ts denied them overtime and “straight
wages” under New York law.

As to overtime, New York regulats require qualifying employers to
compensate employees for hours worked in &xoé forty hours per work week at a rate
not less than one-and-one-hathés the regular rate of paybgect to certain exemptions
not relevant here. 12 NYCRR § 142-2.2.

With respect to “straight wages,” theoposed class members’ claims are not
premised on specific provisions of theFA or the NYLL but rather, are based on
allegations that the Defendants breachéshall oral agreements with factory and
warehouse workers by failing to compendatan for work they performed “off-the-
clock.” (FAC at 11 188-192.)

Dukes suggests that in order to destoate commonality, the Plaintiff must
show by a preponderance of evidentteat there was an (ixplicit company-wide policy
to encourage class members to work off-tihock hours without compensating them; or
(ii) barring an explicit policy, ae facto policy evidenced by “significant proof” that
managers and supervisors uniformly exsditheir discretion to deny class members
compensation for their work. See Ruiz, 93 F. Supp. 3d at 289 (“As a practical matter,
employee-plaintiffs can rarely point to arplicit policy of their employer that is

violative of their rights, including theirghts under the relevamtage and hour laws.
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Courts have recognizedishfact, and proof ofle facto policies has therefore become the
coin of the realm.”).

In that regard, the court finds Ferdaa v. Wells Fargo Bank, N.A., No. 12 CIV.

7193 (PKC), 2013 WL 4540521 (S.D.N.Y. Aug. 28, 20t8lpe instructive. There, the
plaintiff-employees sought to certify a Rule 23(b)(3) clafsisnancial specialists and
personal bankers based on allegationsttiet employers, two banks, denied them
overtime and regular wages. See id. aat*5—6. In so holdig, the court first found
that the plaintiffs failed to adequately allemye explicit policy on ta part of management
to deny employees overtime because “[n]Jowhengaintiffs’ papers do they cite a
specific, concrete, management directive eoning plaintiffs’ off-the-clock work or any
purported requirement not to recdrdurs worked.”_Id. at *5.

The court then found that the plaifs’ “anecdotal evidence concerninglafacto
compensation policy [was] insufficient totalslish commonality.”_Id. at *8. In
particular, the plaintiffs submitted declarations of employees who stated that they were
told by managers not to record overtingk. However, the court found the declarations
had limited value “as proaff a common policy” because they “lack[ed] detall
concerning the underlying communications,” such as dates of when the communications
took place or the “speakers or participants ofcthmunications.”_l1d.

The plaintiffs also provided anecdotaidance that they wemequired to perform
work at open and closing and during mandatongh breaks without paySee id. at *11.
Although the court found thevidence showed that sorokthe plaintiffs may
“personally have not been compensatied’work performed during opening, closing,

and during lunch, the courbocluded that they failed &how a “common policy” of
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denying them compensation during those periods._See id. Thetb®osurt found that
the plaintiffs failed to establish commonalégd denied certification. See id. at *6.

Similarly, in Ruiz v. Citibank, N.A.supra, the plaintiffs sought to certify a class

action of current and former personal banladesging that their former employer, a bank,
failed to pay them overtime. 93 F. Supp. 3@&t. The plaintiffs could not point to
formal policies by the defendant regarding overtime and instead relegkecdotal
accounts to establishde facto policy. See id. at 291. Howevehe court found that the
declarations and testimony i on by the plaintiffs were @onsistent on the question of
overtime — for example, some of the classnhers stated that theyere “paid overtime
in at least some of the payrpals,” while others did notld. at 293, 295. Furthermore,
much of the testimony relied doy the plaintiffs was “welbutside the bounds of what
such deponents might personally know; stedtimony consists of personal bankers
stating what their branch managers titldm about what their branch managers’
superiors told their branch managerd’ at 293. Accordingly, the court found the
evidence in the record was “insufficientdemonstrate either common direction or a
common mode of exercising discretion, aedordingly flound] an absence of common
guestions susceptible taaskwide proof.”_Id. at 295.

In this case, first, the Plaintiffs assthat the Defendants had a policy of paying
employees only based on thefshthat they worked, andot according to when they
punched into and out of the factory. (SeeRi&’ Reply Mem. of Law, Dkt. No. 181, at
6.) Thus, they assert that the Defendagwshpensation policy had the effect of denying
employees compensation for work that thesfgpened outside of their designated shifts.

(See.id.)
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In opposition, the Defendants assert #hagn assuming such a policy existed, the
policy is facially valid because employeesngrlly only performed work during shifts,
and therefore, the policy did not deny thany compensation. (The Defs.” Opp’n Mem.
of Law, Dkt. No. 174, at 18-19.) The Court agrees.

The Plaintiffs are correct that the lwigiual Defendants testified that Nonwovens’
general practice was to pay employees acagrth their shifts and not according to the
when they punched into and out of work. Heeme there is no evidence showing that the
Individual Defendants used this practice taylemployees overtime or regular wages.

To the contrary, Shervin Mehdizadeh, Nonwovens’ chief executive officer,
explained that employees often did not gaight to work when they punched in, and
therefore, the purpose of paying them accordingea shift schedule was to ensure that
they were only paid for their work on tpeoduction line and not for lingering around the
property before their shift started: “If thift starts at 7 a.m. and they come a few
minutes earlier, or an hour earlier becaofsdropoff and schedules, they will linger
around the property. And then the machines start and the factory doors openat7.. ..
They start getting paid at 7.” (ShenMehdizadeh Dep., Moser Decl., Ex. 18, at Tr.
131:22-132:5.)

Rody Mehdizadeh, Nonwovens’ chief opengtofficer, described the company’s
general compensation practice similarlyf,ybu are working during the shift, you get
paid for it. If there is no shift and you gust hanging around because you’re waiting for
a ride and then you leave and then you pundtbecause your ride got there, you were
there for an extra 15 minutes, then you dge' paid for that.” (Rody Mehdizadeh Dep.,

Moser Decl., Ex. 17, at Tr. 94:2-8.).

26



Furthermore, the testimony of the Imdiual Defendants indicates that the
practice of paying employees according titllesignated shift hours was flexible and
could be changed at the dit®n of employees’ supervisar For example, Shervin
Mehdizadeh testified, “If [employees] comedarlier [than their shifts] because work is
assigned to them, and that’s far and fetween — let’s say their shift is at 7 and
somebody else is assigned to come at 6:30rtoon the boiler osomething, that other
person will get paid from 6:30 when he comes in, but the other person will get paid from
7.” (Shervin Mehdizadeh Dep., Moser Decl., Ex. 18, at Tr. 131:22-132:12.)

Thus, the fact that the Defendants laageneral practice of paying employees
based on their shift schedule does not, ofais, raise an inference that the policy
resulted in denying factory and warehouse wkvages or overtime, as the Plaintiffs
contend._See Fernandez, 2013 WL 4540521 #firi8ing that the plaintiffs failed to
demonstrate commonality, in part, because “[rijere in plaintiffs’ papers do they cite a
specific, concrete, management directive eoning plaintiffs’ off-the-clock work or any
purported requirement not teaord hours worked.”).

The lack of an explicit policy requiring wkers to work “off-the-clock” does not
foreclose a finding of commonality if the Plaintiffs produce significant anecdotal
evidence from which the Court can infedlefacto policy. See Dukes, 131 S. Ct. at 2556
(noting that the Supreme Court has poesly inferred a company-wide policy of
discrimination based on “substantiadtgtical evidence of company-wide
discrimination” and 40 anecdotal accountslisicrimination representing “one account

for every eight members of the class.”iJifg Teamsters, 431 U.S. 324, 97 S.Ct. 1843).
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However, the anecdotal evidence submitigdhe Plaintiffs does not suggest that
the Individual Defendants implemented a comrdefacto policy to deny compensation
to their employees. For example, the Pléstiely on statements in a declaration filed
by Muido, a payroll clerk at Nonwoveifiiom February 2011 to August 2011, and
Montanez, a director for Homan Resources at Nonwovens for one month during an
unspecified period. _(See the Pls.” MemLafv, Dkt. No. 171, at 12-14.) Both Muido
and Montanez stated that employees oftanptained to them that they were missing
hours from their paychecks. (MuidceBl., Dkt. No. 172, Ex. 15, at | 25, Montanez
Decl., Dkt. No. 172, Ex. 14, at  13.) Howeubgey also stated that there was a process
through which employees could raise thewsplaints with a supervisor, who after
obtaining approval from one dfe Individual Defendants, could then issue a check to
employees for the missing hours. (Muido Decl., Dkt. No. 172, Ex. 15, at 1 23-29;
Montanez Decl., Dkt. No. 172, Ex. 14, at 1 25Dus, if anything, the statements by
Muido and Montanez suggest that the Deferslanplemented a process to ensure that
employees were generally paid for the hours that they claimed to have worked.

The Plaintiffs also rely on declaratiobg opt-in Plaintiffs ad named Plaintiffs.
For example, the Plaintiffs rely on the daeltion of Luis Emanuel Lopez Montoya, who
stated, “[sJometimes | wouldn’t be able to pundkt. other times, four or five hours were
missing from my paycheck. | would complaonmy manager, who would say that he
would look into it. But | was never paidrfthese hours.” (Montoya Decl., Dkt. No. 172,
Ex. 41.) Similarly, the Plaintiff relies ondldeclaration of Ramiro Cordova, who stated,

“In 2003 a friend of my by the name of ‘Efrdworked at thedctory. (not Efrain
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Mendez). Efrain worked for 22 days straighthout being paid.” (Cardovo Decl., Dkt.
No. 172, Ex. 11, at 1 11.)

However, these conclusory statemeatklthe kind of precision and detail from
which the Court might infer a uniform polion the part of the Individual Defendants to
deny compensation tbeir employees. See Fenugez, 2013 WL 4540521 at *9 (“The
statements contained in these declarattamstitute relevant evidence of a policy to
require off-the-clock work and to limit oueane. However, their value as proof of a
common policy is limited because of thekaof detail concerning the underlying
communications.”).

Further, both in their deposition testimoauyd in their declarations, many of the
proposed class members admit to receivingtower For example, in a declaration, opt-
in Plaintiff Zoila Merlos stated, “[o]lone occasion 4-5 hours were missing from my
paycheck. | complained, and was not ghid overtime for aother two weeks.”

(Merlos Decl., Dkt. No. 172, Ex. 40.) Similgrithe named Plaintiff Mendez stated that
although she was not paid overtime on oneasion, on another occasion, she was
properly compensated after she complaitzelllike Ortiz that “overtime hours were
missing from [her] paycheck.” (Meed Decl., Dkt. No. 172, Ex. 12, at  16.)

Similarly, the named Plaintiff Coiscou testified:

Q. Did you work overtime hours in U.S. Nonwovens?

A. Yes, several times | did work overtime.

Q. When you worked overtime, did the company pay you your overtime?

A. Yes, they never stopped payingme . . ..

Q. As we sit here today, do you bekethat you are atently owed any

overtime pay from the company?
A. No.
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(Coicou Dep., Dkt. No. 174, at Tr. 29:23-30:21Ingeed, the Defendants have submitted
payroll checks for many of the named and opRlaintiffs indicatng that the Defendants
did not in fact pay them for overtime. (See Defs.” Opp’'n Mem. of Law, Dkt. No. 174,
Ex. 1)

Thus, the anecdotal evidence submitted leyRhaintiffs demonstrates that while
the Defendants’ payroll policies may haesulted in some employees not receiving
compensation for all the hours they claimed to have worked, other employees did receive
full compensation. These inconsistees suggest that there wasdedacto or informal
policy by the Individual Defendants tordetheir factory and warehouse workers
compensation. Therefore, resolving the emgpes’ claims would wire the Court to
conduct individual inquiries foeach class member to determine the hours he or she
legitimately worked and whether he or sts paid appropriate compensation. Such
individual determinations suggest a lasfkcommonality and render a class action
inappropriate._See Ruiz, 93 F. SuppaB@95 (“A classwideletermination of
liability . . . depends upon demdreging that appropriate policies have reliably translated
themselves into inappropriate manageriddawaor across the width and breadth of the
class. Such evidence is simply not to be fnanh this record. All of the Sample Opt-Ins
were paid overtime in at least some payiods, with wide variation between them.
While paying some overtime does not relieve Citibank of liability for the overtime it
failed to pay, the variation suggests that éffects of Citibank’purported ‘no overtime’
policy were far from uniform.”).

Next, the Plaintiffs contend that tBefendants had a policy of requiring “all

factory and warehouse workers. to arrive at least 5 mines prior to the beginning of
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their scheduled shift.” (Thels.” Reply Mem. of Law, Dkt. No. 181, at 6—7.) According
to the Plaintiffs, as a result of this pgliavorkers were allegedly not compensated for
work they performed prior ttheir shifts. (See the Pls.” Mem. of Law, Dkt. No. 171, at
14-15.)

In response, the Defendants dispute thay require factory and warehouse
workers to arrive at the factofive minutes prior to their $fts and as such, contend that
determining whether employees performed pre-shift work will require the Court to
conduct individual determinations for eachsslanember. (The Defs.” Opp’n Mem. of
Law, Dkt. No. 174, at 15-16.) Again, the Court agrees.

In support of their contention that tBefendants had a policy of requiring the
Plaintiffs to come in five minutes beforeethshift and start workig, the Plaintiffs rely
solely on the declarations of eleven named apt-in Plaintiffs. (See the Pls.” Mem. of
Law, Dkt. No. 171, at 14.) However, only foairthe eleven declarations relied on by the
Plaintiffs even mention that such a policy ¢éxik and those that do refer to such a policy,
do so again in a conclusory manner.

Indeed, the sum total of the Plaintiffs’ evidence that such a policy consists of the
following statements: (i) the named Plafiihiolino stated, “Workers who arrived 5-10
minutes early would be sent directly to thmiachine to begin working. This pre-shift
work was never paid”; (ii) the opt-in PlaifitCelenia Acosta statk “I often arrived to
work 15 minutes early and sty five minutes late,” Acda Decl., Dkt. No. 172, Ex. 25,
at 1 8; (iii) opt-in Plaintiff Evelin Garciatated, “US Nonwovens ka policy that it does
not pay for any pre-shift work. So evitough employees sometimes arrive early to

work, they are no paid for this time,” Garécl., Dkt. No. 172, Ex. 33, at  13; and (iv)
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opt-in Plaintiff Heriberto Mendez stated, ‘a@ly times during my employment | arrived

to work early, punched in, and began working. However U.S. Nonwovens has a policy of
not paying for time worked before the beginning of an employee’s shift,” Heriberto
Mendez Decl., Dkt. No. 172, at 1 9.

As discussed earlier, a few unsupportedeshents by class members, which do
not specify details, such as who in managert@dtthem to come in early or reference
specific occasions when they did sondg sufficient to infer a company-wide
compensation policy.

Furthermore, the Defendants offertbe®ny suggesting that to the extent
employees came to work early, they dalvoluntarily andhot based on a common
directive from management treir supervisors. For armple, Awan testified, “[Y]ou
have to realize these people come — theytdwawe cars. They take [a] ride or maybe
come in one vehicle, like 10, 15 people, areythunch in the same time and sit[] in the
lunchroom.” (Awan Dep., Dkt. Nd.74, Ex. J, at Tr. 174:21-175:9.)

In addition, Rody Mehdizadeh testified thatthe extent that supervisors asked a
factory worker to come to work early torfim a particular funtbon, that worker would
be compensated for doing so:

You cannot assume that because sompanehed in a little earlier that

they were working. The answer to your question is if they were working,

they got paid . . . . But if there weediscrepancies, if you were working

and you worked an extra 15 minutes every day and you see you are not

getting paid, if after week by week you are just not getting paid those

fifteen minutes, either you would eplain or you would leave. Because

people like getting paid for thrework. So we have had those
discrepancies, they would have brougho me, | would have to sign off.
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(Rody Mehdizadeh Dep., Moser Declx.B7, at Tr. 97:14-98:16.). Shervin
Mehdizadeh testified similarly, “If [an empleg] come[s] in earlier because work is
assigned to [him], . . . that . . .person will get paid from 6:30 when he comes in.”
(Shervin Mehdizadeh Dep., Modeecl., Ex. 18, at Tr. 131:22-132:12.)

In light of the sparse evidence offet®gthe Plaintiffs and the testimony of the
Individual Defendants explicitly refuting that such a policy existed, the Court cannot
infer that the Defendants implementedaanmon policy requiring workers to perform
uncompensated work before their shif See Fernandez, 2013 WL 4540521 at *11
(“Plaintiffs have come forward with sone¥idence that they personally may not have
always been compensated for work perfatraeopening and closing, but not evidence
that these pay variations reflect a coaomMNew York policy capable of classwide

resolution.”);_Coleman v. Jenny Cralgc., No. 11CV1301 (MMA) (DHB), 2013 WL

6500457, at *8 (S.D. Cal. Nov. 27, 2013) (“Pldintiffers insufficientevidence that any
alleged off the clock work was due to afonin policy or practice promulgated by Jenny
Craig companywide, rather than a resdilan individual employee’s own choices

regarding how to manage her time. As such, ‘the individualized assessment necessary to

ascertain whether there werefatt any employees who weiad to work off the clock

would not be susceptible to common prddf(uoting Washington v. Joe’s Crab Shack,
271 F.R.D. 629, 642 (N.D. Cal. 2010)).

Finally, the Plaintiffs assert thatetbefendants’ policyf “automatically
deducting 30 minutes of unpaid time for lamegardless of whether the employee was

actually able to taka bona fide meal period” viokd the NYLL, and thus entitles
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factory and warehouse workers to unpampes and overtime for all missed and
interrupted breaks._(See the Pls.’ivleof Law, Dkt. No. 171, at 13.)

In response, the Defendanssart that: (i) courts ithis Circuit have recognized
that “automatic meal deduction policies are patseillegal” under the FLSA or the
NYLL; and (ii) the Plaintiffs have failed toffer evidence suggesting that the Defendants
had a uniform policy of encouraging employé&esvork through their meal breaks. (See
the Defs.” Opp’'n Mem. of Law, Dkt. Nd.74, at 17-16.) Here too, the Court agrees.

It is undisputed that the Defendants reedifactory workers ttake thirty minute
meal breaks during their shifts and as alteautomatically deductethirty minutes from
their paychecks. However dlexistence of such a polidyy itself, does not violate the
FLSA or NYLL, as the Plaintiffs contel, because employees are not entitled to

compensation during break periods when they are not working. See, e.g., Desilva v. N.

Shore-Long Island Jewish Health Sysc., 27 F. Supp. 3d 313, 321 (E.D.N.Y. 2014)

(“[CJourts in this circuit have recognized..[that] automatic meal deduction policies are

not per seillegal.”); Hinterbergewn. Catholic Health Sys., 29F.R.D. 22, 50 (W.D.N.Y.

2014) (finding a policy of automatic meal breddduction to be “faaily valid”); Fengler

v. Crouse Health Found., Inc., 595 F. Suyp189, 195 (N.D.N.Y. 2009) (“As plaintiffs

in this case have acknowledged, the meistence and implementation of a policy or
practice of making automatic deductions fdnesstuled meal breaks in and of itself does
not violate the FLSA.").

Furthermore, the balance of the evidence suggests that managers did not
encourage employees to work through thesahbreaks in any kind of uniform way. For

example, Shervin Mehdizadeh testified tthegt factory’s general practice was to shut
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down the production line duringeal-breaks, making it impossible for factory employees
to perform work during the breaks — “Wug down the machinery. We dim the lights.
We turn off the electricity. The supervisaovalk away. Power to the equipment goes
down. The quality team is not there. They [Warkers] go outside. They sit out. They go
on the picnic table. They relax.” (Shernhehdizadeh Dep., Moser Decl., Ex. 18, at Tr.
134:12-17.) Awan described the general ntiea¢- practice similarly, “The buzzer rings,
there is a lunchtime. Everybody leaves the lmd we also have some vendors and . . .
the food truck outside. So they go and takestufor half an hour deast.” (Awan Dep.,
Moser Decl., Ex. 16, at Tr. 82:15-22.).

The Plaintiffs present some anecd@wallence to support ¢ir assertion that
employees often worked through their mieiladaks. Specifically, the named Plaintiff
Molina stated that on two occasions he toaky a brief lunch period, Molina Decl., Dkt.
No. 172, Ex. 10, at 11 8-9; and testimony by Rody Mehdizadeh suggests that on one
occasion Jesus Ramos punched out for onlyrfanutes for lunch but still had his full
lunch period of 30 minutes deducted frbm paycheck, Rody Mehdizadeh Dep., Moser
Decl., Ex. 17, at 99:19-100:2.

However, even if true, these threel&ed incidents fall well-short of the
“significant proof” required to estabhisa company-wide policy of encouraging
employees to work off-the-clock duringeih meal-breaks. See Fernandez, 2013 WL
4540521, at *12 (“This evidence does not supplaintiffs’ assertion that employees
throughout the State of New York or therfeast Region were subject to a common
policy of denying compensation for time worked during lunch breaks. It may constitute

some evidence that these individual pldistmay not have received full pay for work
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performed on some lunch breaks, and thay were unable to personally override time
entries. It is not meaningful evidencean$tatewide or regional policy, and requires

individualized analysis of each employgeircumstances.”); Coleman v. Jenny Craig,

Inc., No. 11CV1301 (MMA)(DHB), 2013 WB500457, at *9 (S.D. Cal. Nov. 27, 2013)
(“Plaintiff’s testimony establises, at best, that her indetions with a particular
supervisor, at a particular centre looatiresulted in missed meal breaks on some
occasions. But it does not support Plaintiéfaim of a companywide policy or practice
of forcing employees to miss meal break$h@ name of upholding customer service
standards.”).

In sum, the evidence presented to@oairt does not establish common wage and
hours practices resulting inckass of employees not being paid their regular wages or
overtime wages. Therefore, the Plainttts/e failed to show that an overtime and
straight wages sub-class satisftad commonality requirement.

2. Predominance and Superiority

The Court notes that certition of an overtime andratght wages sub-class is
also inappropriate under Rule 23(b)(3)s noted above, Rule 23(b)(3) requires the
movant to show by a preponderance ofdhielence that (1) “[clommon questions ...

‘predominate over any questions affectorgy individual members™ and (2) class
resolution must be “superior to otheraakable methods for the fair and efficient

adjudication of the controversy.” Amem Products, Inc. v. Windsor, 521 U.S. 591,

619, 117 S. Ct. 2231, 2248, 138 L. Ed. 2d 689 (1997).
“Like the commonality inquiry, a court examining predominance must assess (1)

the ‘elements of the claims and defensdsetditigated’; and (2)whether generalized
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evidence could be offered to prove thosarednts on a class-wide basis or whether
individualized proof will be needed to esliah each class member’s entitlement to

relief.” Johnson v. Nextel Commc’nsdn 780 F.3d 128, 138 (2d Cir.2015) (quoting

McLaughlin on Class Actions § 5:23). Howeveredominance requires a further inquiry

“into whether the common issues can profitdidytried on a classwide basis, or whether
they will be overwhelmed by individual issues.” Id. Accordingly, the predominance

inquiry is “more demanding than Ru?8(a).” Comcast Cqx., 133 S.Ct. at 1432.

As explained above, the eedce shows that the Defemtig had facially lawful
compensation policies with respect to regwages and overtime. Thus, the Court
would have to engage individualized inquiries to dermine whether supervisors
deviated from those policies to requiaetory and warehouse workers to perform
overtime work, work before or after theirnftt, or work during meal-time breaks for
which they were not properly compensghtd he Court finds that these individual
inquiries would predominate over any coomguestions among class members because
they relate to the central question driving flaintiffs’ third andseventh causes of action
— namely, did the Defendants fail to pay each class member the overtime and regular
wages to which they were entitled.

Accordingly, the Plaintiffs have s failed to meet the provisionsRiile
23(b)(3) for purposes of this sub-claSge Coleman, 2013 WL 6500457 at *12 (finding
that the plaintiffs failed to meet Rule 23(b){8:cause the defenddhtas facially lawful
compensation policies” and thereford]tie Court would have to engage in
individualized inquiries to dermine whether certain deviattdm those policies, and if

so, why.”); Fernandez, 2013 W1540521 at *14 (“Plaintiffs hae failed to come forward
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with evidence sufficient to establish predominance for many of the reasons discussed in
regard to their failure testablish commonality. Without raeingful evidence of a New
York-wide policy at Wachovia or Wells Fgw, a determination dfability turns on
highly individualized, employee-by-employeeasyrsis of what they were told by
management and how any time-recording practices were applied.”).

Below, the Court will addies the other sub-classes proposed by the Plaintiffs.

D. As to the Second Proposed Sub-Class

The Plaintiffs also seek to certifysab-class of“[a]ll &ctory and warehouse
workers who were employed by U.S. Nonwovens at any time from November 14, 2006
to the present who received payment for shriaigages or overtimmiore than seven days
after the end of the workweek in which theagiht wages or overtiewere earned.” (The
Pls.” Reply Mem. of Law, Dkt. No. 181, at 4.)

The subclass-members’ claims are premised on the “frequency of payments”
provision NYLL 8 191(1)(a)(i), whil states in relevd part, “[a] manual worker shall be
paid weekly and not later than seven calenldgs after the end d¢iie week in which the
wages are earned.” N.Y. Lab. Law § 191. d&if employer wrongfully withholds earned
wages [pursuant to NYLL§ 191], an employeeyraae to recover the wages, as well as
(1) prejudgment interest; (2) reasonableraty’s fees; (3) costs of the suit; and (4)
liquidated damages of 25% of the withheldges, if the employer willfully withheld the

wages.” Wing Kwong Ho v. Target Consif NY, Corp., No. 08-CV-4750 KAM RER,

2011 WL 1131510, at *14 (E.D.N.Y. Mar. 28011) (quoting Dreyfuss v. elelecare

Global Solutions—US, Inc., 08 Civ. 1118)10 WL 4058143, at *5 (S.D.N.Y. Sep.30,

2010)); see also N.Y. Lab. Law § 198(1-apr2ales v. Gan Israel Pre-Sch., No. 12-CV-
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06304 MKB, 2014 WL 1011070, at *14 (E.D.N.Mar. 14, 2014)(“If an employer
wrongfully withholds earned wages under NY8 191, an employee may sue to recover
the wages, prejudgment interest, as well agdafed damages of twenty-five percent of
the withheld wages.”).

The Plaintiffs assert that the propostass meets the Rule 23(a) commonality
and Rule 23(b)(3) predominance requirements because the Defendants’ payroll process
resulted in factory and warehouse employegsilarly receiving paychecks that did not
fully compensate them for the hours thathvorked. (See the Pls.” Reply Mem. of
Law, Dkt. No. 181, at 4-5.)

In response, the Defendants assert(ip#teir payroll policies did not violate
NYLL 8§ 191 because it is undisputed tfettory and warehouse employees received
paychecks within seven days of performingky@and (ii) therefoe, there is no common
policy which ties together theoposed class members’ § 191 claims. (The Defs.” Mem.
of Law, Dkt. No. 174, at 13-14.) Again, the Court agrees.

As described earlier, to satisfymmonality, the movant must show by a
preponderance of evidence that there is a “comeootention . . . of such a nature that it
is capable of classwide resolution — which nwetrat determination afs truth or falsity
will resolve an issue that is central to the va&jidif each one of the claims in one stroke.”
Dukes, 131 S. Ct. at 2551 (quoting Nagareda, 84 N.Y.U. L. Rev. 97, 131-132).

Furthermore, as noted, if the movant failsneet the commonality standard of
Rule 23(a), it necessarily follows that he or she also fails to meet the more demanding

predominance and superiority requirementRole 23(b)(3)._See Comcast Corp., 133 S.

Ct. at 1432 (“If anything, Rule 23(b)(3)fwedominance criterion is even more

39



demanding than Rule 23(a).”) (citing Amcheb21 U.S. at 619); Callari, 307 F.R.D. at
82 (“The Court finds that the Plaintiff hasléal to meet the Rule 23(a) requirement of
commonality, typicality, and adequacy of repentation. Therefore, it follows that the

proposed class also fails to meet the moreateling requirements &ule 23(b)(3).").

The central contention for each class members’ NYLL § 191(1)(a)(i) claim is that
the Defendants paid them “latiman seven calendar dayseafthe end of the week in
which [his or her] wages [were] earned.”

However, the Plaintiffs have failed ¢dfer any evidence that this contention is
subject to class-wide proof.

In particular, it is undisputed thatetbefendants have always had a policy
pursuant to which (i) the payroll period runem Monday to Sunday; (ii) on Tuesday of
the following week, the payroll departmenbpesses payroll; and (iii) on Thursday of the
same week, the payroll department issthescks to every employee for the wages earned
in the prior week. (Awan Dep., Moser Dedtx. 16, at Tr. 67:13—22; Muido Decl., Dkt.
No. 172, Ex. 15, at 1 13-23.)

Therefore, under this policy, workers wexad within seven days of the end of
the week in which they earned their wag@scordingly, the policys compliant with the
plain language of NYLL § 191.

The Plaintiffs take issueith the fact that prior to this lawsuit, the Defendants did
not verify their employees’ payroll hours priorissuing paychecks and therefore, to the
extent employees’ paycheckere missing hours, they had to wait until after the seven-
day period set forth in NYLL § 191 to complain and ultimately get compensated for their

missing hours. (The Pls.” Mem. baw, Dkt. No. 171, at 8-9.)
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However, NYLL 8§ 191 does not require ployers to verify their employees’
hours prior to issuing a paycheck. Ratheg,ghovision requires only that employers pay
manual workers “not later than seven calerttdgys after the end of the week in which
[their workers’] wages are eamhé In other words, the provan is reserved for cases in
which employers do not remit a paycheckvorkers within the seven-day period

required by NYLL § 191. See Wing Kwig Ho, 2011 WL 1131510 at *14 (granting

judgment in favor of a plaintiff on his NX. 8 191 claims because the court found the
“plaintiff has established that betweApril 6, 2007 and November 21, 2007, defendant
Zhu failed to pay him his earned wages weeklgemi-monthly, and failed to pay his
earned wages within two weeks of his teration from Target Construction.”); Cuzco v.

Orion Builders, Inc., No. 06 CIN2789 (KMW) (THK), 2010 WL 2143662, at *4

(S.D.N.Y. May 26, 2010) (“Defendants paid wagsrery two weeks (rather than weekly)
and paid these wages no earlier than two wedler the end of the period in which those
wages were earned. These fats undisputed. Therefore aititiffs and members of the
certified class are entitled to summary judgment on their claims that Defendants violated
the timely payment provisions of NYLL § 191.").

The Plaintiffs do not point to, nor caretCourt identify, any cases where a court
found an employer liable under NYLL § 191 fesuing a paycheck that did not include
all of the hours an employee claim to havarked. Thus, the fact that the Defendants
had a policy for issuing paychecks thay have resulted in some employees
complaining about missed hours does not apfeebe relevant to NYLL 8§ 191, let alone
establisra common thread among class members sufficient to justify a class action

premised on their NYLL § 191 claims.
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Even if a delay in paying employees faissed hours” was relevant to NYLL §
191, the Plaintiffs again rely exclusively on conclusory and vague statements in
declarations and deposition testimony ttabksh that the Defedants implemented a
policy to designed to cause such a delay.

For example, the named Plaintiff Mendez testified as follows:

Q. How many times in total did you mplain to Mike Ortiz about hours

that you thought you were missing?
A. About five times.

E} ir{]the approximately five timebkat you say that you complained to

Mike Ortiz, did you ultimately get pa for the missing time that you were

complaining about?

A. Well, some hour, yes, they wapaid. Some hounsere not paid.

(Mendez Dep., Moser Decl., Ex. 20, at Tr. 20:23-21:4.)

Similarly, the named Plaintiff Cardovaastd, “From the very beginning of my
employment in 2001 until | was fired in 201Bere were continuous complaints from
workers regarding overtime hours missing fribreir paychecks.” (Cardova Decl., Dkt.
No. 172, Ex. 11,at7.)

The other declarationslied on by the Plaintiffs@ntain nearly identical
statements: (i) Amanda Alicia Riveragireta stated, “Many times there hours missing
my checks and the checks of my-coworkeRiyera Decl., Dkt. No. 172, Ex. 28, at 1 10;
(i) Jose Vicente Del Cid stated, “On three occasions there were overtime hours missing
from my check,” Del Cid., Dec., Dkt. N&72, Ex. 30, at § 9; and (iii) Melvin Amaya
Marquez stated, “Approximately 5—-8 times during my employment, | noticed that

overtime hours were missing from my chedarcquez Decl., Dkt. No. 172, Ex. 37, at |

11.
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At most these declarations establishattbn some occasions the opt-in and named
Plaintiffs received paychecks with missingurs. They do not demonstrate that the
Defendants systematically abused the pagydtem or withheld wages from factory and
warehouse workers in a uniform manneee Ruiz, 93 F. Supp. 3d at 290 (“Citibank’s
timekeeping system, which allowed branchiangers to edit and approve timesheets,
may have initially lacked certain desiralbleecks that were latedded, but Plaintiffs
have not demonstrated thatias systematically abusedda®signed to facilitate such
abuse.”).

Accordingly, the Court finds that tHdaintiffs have failed to show by a
preponderance of evidence that Befendant had an explicit de facto policy of
delaying payment to factory and warehouse workers. Thus, determining liability on the
class members’ NYLL § 191 claims woulglquire the Court to make individual
determinations with respect to each class member as to when the employee received his
or her paycheck, and whether the employee was ultimately compensated for all the hours
he or she worked in a timely manner. Fas tieason, the Plaintiffs second sub-class also
fails to meet both the commonality and predominance requirements. Therefore, the Court
also denies the Plaintiffs motion ¢ertify the second pposed sub-class.

E. As to the Third Proposed Sub-Class

Finally, the Plaintiffs seek to certifi sub-class of “[a]ll non-exempt workers
employed by U.S. Nonwovens in the State of New York at any time from November 14,
2006 to the present” who allege that theyeweot paid a “spread of hours premium.”

(The PIs.” Reply Mem. of Law, Dkt. No. 181, at 2.)
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As noted earlier, New York regulatiomgres that “[a]n employee . . . receive
one hour’s pay at the basic minimum hourlygeaate, in addition to the minimum wage
required in this Part for any day in which. the spread of hours exceeds 10 hours.” 12
NYCRR 8 142-2.4. “Spread of hours” is, in tudefined as “the interval between the
beginning and end of an employee’s workdagtl “includes working time plus time off
for meals plus intervals offuty.” 1d. at § 142-3.16.

The Defendants assert that the Cobdudd deny the Plaintiffs’ motion because
they have failed to satisfy the commonabatyd adequacy of representation requirements
of Rule 23(a), as well as the predaance requiremerdf Rule 23(b).

As set forth below, the Court disagreesl &inds that certificton as to this sub-
class is warranted.

1. Numerosity

Rule 23(a)(1) requires theavant to show that “the class is so numerous that

joinder of all class membeis impracticable.” “[N]Jumeosity is presumed where a

putative class has forty or more membeiShahriar v. Smith & Wollensky Rest. Grp.,

Inc., 659 F.3d 234, 252 (2d Cir. 2011) (paretittally quoting Consol. Rail Corp. v.

Town of Hyde Park, 47 F.3d 473, 483 (2d Cir. 1995)). The Plaintiffs assert — and the

Defendants do not dispute — that the propadass consists of 1,238 employees based
on the opt-out mailing list provided by the fBedants in the context of the collective

action. Therefore, numerosity is satisfiééiee Fonseca v. Dircksen & Talleyrand Inc.,

No. 13 CIV. 5124 (AT), 2015 Wb813382, at *2 (S.D.N.Y. Sef?8, 2015) (“Plaintiffs

assert—and Defendants do natplite—that ‘based on thetiof [tlipped [e]mployees
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who worked at the River Café from April 11, 2008 until April 11, 2014 . . . there are
more than 180 potential [c]lass [m]embers.. Numerosity, therefey; is satisfied.”).

2. Commonality

The Plaintiffs assert that the proposeth-class satisfies commonality because
they assert that from 2006 &b least “one year after tltemmencement of this lawsuit,”
the Defendants had a policy whereby it did not pay a spread of hours premium to any of
their non-exempt employees. (See the Rigin. of Law, Dkt. No. 171, at 21.)

In support, the Plaintiffs point toehtestimony of Rody and Shervin Mehdizadeh,
both of whom testified that they were raavare of the spread bburs requirement until
the commencement of this lawsuit. ($8mly Mehdizadeh Dep., Moser Decl., Ex. 17, at
Tr. 30:3-19; Shervin Mehdizadeh Dep., MoBecl., Ex. 18, at Tr. 48:3-15.) In
addition, the Plaintiffs rely on the Defendantssponses to the Plaintiffs’ supplemental
interrogatories in which the Defendants stated:

[A]t least forty individuals had (dumg the relevant time period) worked a

spread of hours in excess of ten iteaist one day and had not been paid a

spread of hours premium for such day . . . [T]o the extent the Named

Plaintiffs worked a spread of hoursarcess of ten [hours] in at least one

day prior to the commencement of thasvsuits, Defendants do not believe

that such Named Plaintiffs were padpread of hours premium for such

day.

(The Defs.” May 12, 2015 Responses te Bis.” Supp. Interrogs. at § 16, 17.)

They also point to testimony from Awand Muido stating that prior to the

initiation of this lawsuit, the Defendantgayroll system was not programmed to pay

workers the spread of hours premium. (See Awan Dep., Moser Decl., Ex. 16, at Tr.

61:9-63:16; Muido Decl., Dkt. & 172, Ex. 15, at 1 32.)
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In their opposition memorandum, the Defendants do not appear to dispute that
prior to 2012, Nonwovens did not have a ppiit place to pay hourly workers a spread
of hours premium. _(See the Defs.” OpMem. of Law, Dkt. No. 174, at 20-21.)

Rather, they assert that the proposed<sdefinition of “[a]ll non-exempt workers

employed by U.S. Nonwovens in the State of New York at any time from November 14,
2006 to the present” is overly broad besait includes non-minimum wage workers who
they allege are not due spread of hours wa@es) In addition, they assert that after

2012, the Defendants put in place a system to pay workers spread of hours wages, and
therefore, the relevant periéar the proposed class — whialns to the date of this
decision — is also overly broad. (Id.) Thefendants’ arguments misses the mark for a
number of reasons.

First, as noted previously, following Dukan order to satisfy the commonality
requirement, the movant must demonstithiat class members share a comment
contention that “is of such a nature thasitapable of classwide resolution” and is “an
issue that is central to thelidity of each one of the claims in one stroke.” 131 S. Ct. at
2551.

The common issue that is central to thidity of each one of the class members’
spread of hours claims is whether the Defetgladad a policy of not paying a spread of
hours premium. In that regard, the Plaintiffs have submitted evidence that at least prior
to 2012, the Individual Defendants lacked famitiawith the concept of spread of hours
wages, as well as testimony from Awan and Muido, the two employees who were
responsible for the Defendants’ payroll procéisat there was no system in place to pay

employees a spread of hours premium prigr ldwsuit. Furthermore, the Defendants
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admitted in discovery that they have idé&ad at least forty employees who during the
relevant period “worked a spread of hours iness of ten in at leasne day and had not
been paid a spread of hours premium for such day.”

In spread of hours cases, courts in @iuits have found that similar evidence
sufficiently established a common policy for the purpose of the Rule 23(a) commonality

requirement._See, e.g., Flores v. Anj@stp., 284 F.R.D. 112, 126 (S.D.N.Y. 2012)

(“Plaintiffs demonstrate commonality angptcality with respect to all non-exempt
employees for their spread of hours and wstgéement claims. Defendants’ lack of
familiarity with the concept of spread of heuwwages, along with Plaintiffs' affidavits and
pay stubs showing that such payments werenaate, is amenable to resolution in a class

action.”); Poplawski v. Metiplex on the Atl., LLC, No. 11-CV-3765 (JBW), 2012 WL

1107711, at *7 (E.D.N.Y. Apr. 2, 2012) (“In wagases, the commonality requirement is
usually satisfied where the plaintiffs gjkethat defendants had a common policy or
practice of unlawfulabor practices.”).

Second, the question of whether non-mimimwage workers are entitled to a
spread of hours premium is an open questighi;Circuit. Mostdistrict courts have
held that the provision only applies to @ioyees earning a minimum wage. See, e.g.,

Baltierra v. Advantage Pest Control Cdq. 14 CIV. 5917 (AJP), 2015 WL 5474093, at

*6 (S.D.N.Y. Sept. 18, 2015) (“Most courtstims Circuit have ruled that New York’s
spread of hours provision applies otdyemployees earning minimum wage.”)

(collecting cases); Pinovi v. FDD Enteges, Inc., No. 13 CIV. 2800 (GBD) (KNF),

2015 WL 4126872, at *5 (S.D.N.Y. July 8, 20X5]R]ecent case law has been nearly

unanimous that the spread-of-hours requireragtgnds only to workers paid at the
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minimum wage level.”) (quoting Williams vri—State Biodiesel, L.L.C., No. 13 Civ.

5041 (GWG), 2015 WL 305362, at *16 (S.D.N.Jan. 23, 2015)); see also Sosnowy V.

A. Perri Farms, Inc., 764 F. Supp. 2d 4573 (E.D.N.Y. 2011) (“Based on the Court’'s

own reading of the statute, the Court agrees with the cases that find that the explicit
reference to the ‘minimum wage’ in sextil42—2.4 indicates thdhe spread-of-hours
provision is properly limited to enhancingetbompensation of theseceiving only the

minimum required by law.™) (quoting Almeida v. Aguinaga, 500 F. Supp. 2d 366, 369

(S.D.N.Y. 2007)).
However, at least one district court linedd that all emploges are entitled to a
spread of hours wage, including those wlaon above the minimum wage. See Doo

Nam Yang v. ACBL Corp., 427 F. Supp. 2d 327, 339 (S.D.N.Y. 2005) (concluding that

the spread of hours provision applies tqptyees who make more than the minimum
wage).

In any event, even if some class members who received more than the minimum
wage are not entitled to spread of hourg@sm that fact is not enough to defeat
commonality. That is because there enmon policy going to the Defendants’
liability — namely the Defendants’ admissidhat it did not pay spread of hours wages
prior to this lawsuit — and therefore, thaestion of whether some class members are
entitled to spread of hours wages priityagoes to the issue of damagéhe Second

Circuit in Roach recently re-affirmedsiprior holding that the msibility that a court may

be required to make individual determinati@ssto each class member’'s damages does
not, by itself, defeat commonality or rendeasd certification in appropriate. See Roach,

778 F.3d at 405 (“Prior to the Supreme Qmudecision in Comcast, it was ‘well-
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established’ in this Circuit that “the fattat damages may have to be ascertained on an
individual basis is not sufficient to defedass certification” undeRule 23(b)(3) . . . .
We do not read Comcast as overruling these decisions.”).

Accordingly, the fact that the proposeldss consists of both minimum wage and
non-minimum wage employees does not deteatmonality, as the Defendants contend.

See Morris v. Alle Processing Corplo. 08CV-4874 (JMA), 2013 WL 1880919, at *11

(E.D.N.Y. May 6, 2013) (“[T]he presence lbbth minimum wage and above-minimum
wage employees in the proposed classsafficient to defeat commonality and
typicality.”); Flores, 284 F.R.D. at 126 (“Spécally, Defendants argue that the proposed
class encompasses many employees who earn over the minimum wage, and employees
who earn over minimum wage are not entitledpgoead of hours wages . . . . As a matter
of law, this is not wholly correct. But momaportant to our purposes on this motion, this
is not the type of ‘unique defense’ thtrs collective certifidgon of a class action,
especially when there is e@dce of a common policy.”).

Third, the question of whether the Defendants began to pay the spread of hours
premium after this lawsuit was commence@@12 is also a questi that goes primarily
to damages and not to liability. Furthas, the question can be resolved easily by
reviewing a class member’s payroll recordsiétermine if he or she was in fact paid a
spread of hours wage, it does not affectadtimonality requirement, nor does it render
the case unsuitable for class treatmergte Hores, 284 F.R.D. at 126 (“There may be
guestions regarding whetheethamed Plaintiffs were due spread of hours pay for all
weeks prior to January 1, 2011 . . . . Thiscimnical question can be easily resolved

during a damages inquiry, if one is requirlegresort to Defendasitpay records.”).
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In sum, the Court finds that the Plifs have established a common policy by
the Defendants of not paying employees spdwurs wages and therefore, the Court
finds that the proposed class meets the commonality requirement.

3. Typicality

As noted, Rule 23(a)(3) requer¢hat “the claims or defises of the representative
parties are typical of the claims or defengkthe class.” This requirement is satisfied
“when each class member’s claim arises fthensame course of events and each class
member makes similar legal arguments wvprthe defendant’sdbility.” Robidoux v.
Celani, 987 F.2d 931, 936 (2d Cir. 1993). “|Mjr variations in the fact patterns
underlying individual claims” does not defégpicality. Id. at 937.However, “class
certification is inappropriate where a putatolass representative is subject to unique

defenses which threaten to become thedaxfuhe litigation.” Baffa v. Donaldson,

Lufkin & Jenrette Sec. Corp., 222 F.3d 52, (2d Cir. 2000) (quoting Gary Plastic

Packaging Corp. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 903 F.2d 176, 180 (2d

Cir.1990)).

In the context of wage and hour litigationgst courts have held that the “[t]he
commonality and typicality requirements of Rule 23(a) tend to merge” and therefore,
have found that both requirements are satisfibere the movant &lishes that class
members were subject to a common illgmaicy. See Dukes, 131 S. Ct. at 2551 n.5
(“We have previously stated in thisrttext that ‘[tjhe commnality and typicality

requirements of Rule 23(a) tend to mery€quoting Falcon, 457 U.S. at 157-158, n.

13)); Marisol A. v. Giuliani, 126 F.3d 372, 376 (2d Cir. 1997) (“The commonality and

typicality requirements tend to merge into amother, so that similar considerations
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animate analysis of Rules 23(a)(2pd8).”); Morris, 2013 WL 1880919 at *9 (“The
Court finds that plaintiffs have satisfied the commonality and typicality requirements.
The named plaintiffs’ claims and the propostass members’ claims arise from the
same course of conduct (defendants’ pcacsind policy of failing to pay wages and
overtime), raise common issues of law and fact . . . , and are based on the same legal
theories (violations of NYLL).”).

Therefore, for similar reasons discussdove with regard to commonality, the
Court finds that the proposed class alscsfas the typicality requirement. All of the
class members arise from the same policyack thereof, by the Defendants not to pay
their hourly employees spread of hours wadeaability for each class member’s claims
will ultimately be determined in largeaasure by proof of that common policy. And,
while some class members may not be entttbespread of hours wages because they are
not minimum wage employees or they did wairk a spread of hours in excess of ten
hours on a particular day, those issueshEaddressed easily by resorting to the
Defendants’ payroll records. Accordiggthe Court finds thahe proposed class
satisfies typicality.

4. Adequacy of Representation

Rule 23(a)(4) requires that “the representative parties will fairly and adequately
protect the interests of the sa” “Generally, adequacy of representation entails inquiry
as to whether: 1) plaintiff's interests ardaagonistic to the interestf other members of
the class and 2) plaintiff's attorneys are Iffigal, experienced and able to conduct the

litigation.” Baffa v. Donaldson, Lufkin &enrette Sec. Corp., 222 F.3d 52, 60 (2d Cir.

2000).

51



With respect to the first requirement, the Supreme Court has noted that the
guestion of whether the namegbresentatives’ interests are in line with the interests of
other class members also tends to revgh the commonality and typicality
requirements. Dukes, 131 S. Ct. at 2551 (“WAeehareviously stated in this context that
‘[tihe commonality and typicalityequirements of Rule 23(a) tend to merge. Both serve
as guideposts for determining whether undergarticular circumstances maintenance of
a class action is economical and whether tmeeathplaintiff's claim and the class claims
are so interrelated that the interests efdtass members will be fairly and adequately

protected in their absencEhose requirements therefore also tend to merge with the

adequacy-of-representation requiremenhalgh the latter requirement also raises

concerns about the competency of classmsel and conflicts of interest.™) (quoting

Falcon, 457 U.S. at 157-158, n. 18nphasis added).

Here, both the named Plaintiffs and thassl members will rely on the same proof
in making their claims — namely, proof oftibefendants’ generphyroll policies with
respect to spread of hours compensation aptes of the Defendants’ payroll records to
establish that they were not paid for workspread of hours in excess of ten hours. As a
result, the Court finds that the named Pl&sitclaims and the evidence they will rely on
in proving their claims is similar to the atas and evidence that the other class members
will rely on. Accordingly, the Gurt finds that the named Plaintiffs’ interests in pursing
their spread of hours claimseain line with other class merats’ interests in pursuing the
same claims.

The Defendants do not appear to disputettiainterests of the named Plaintiffs

are not antagonistic to the intstg of the other class membeRather, they point to the

52



testimony of Mendez, one of the eight namedrfilés, and asserts that he “appear[ed] to
have little understanding of what this case is abaurg’ therefore does not have enough
knowledge to be an adequate class represeatatihe Defs.” Opp’n Mem. of Law, DKkt.
No. 174. at 22—-23.) Again, not so.

Courts in this circuit have describdte knowledge requirement for being a class
representative as low andrgally found that it is satfied by showing a general

knowledge of the case and a wiliness to pursigation on behalf of the class. See, e.g.,

Baffa, 222 F.3d at 61 (noting thide court “disappmv[e]s of attacks on the adequacy of a
class representative based on the represesimtgnorance.”); Flas, 284 F.R.D. at 129
(“Knowledge of all the intricaciesf the litigation is not required and several courts have
found that general knowledge of what is inkad is sufficient.”) (quoting 7A Fed. Prac.

& Proc. Civ. 8§ 1766 (3d ed.)); Moraellj v. Chemed Corp., 275 F.R.D. 99, 120

(E.D.N.Y. 2011), amended on reconsidena on other grounds (July 8, 2011) (“A

proposed representative meets this [knogéd requirement where the record shows a
willingness and ability to pursuthe litigation on behalf dhe class, and understanding
of the subject of th litigation.”).

Stated another way, “class representasbatus may properly be denied ‘where
the class representatives haedittle knowledge of and inveément in the class action
that they would be unable anwilling to protect the intests of the class against the
possibly competing interests thife attorneys.”_Baffa222 F.3d at 61 (quoting Maywalt

v. Parker & Parsley PetroleuBv., 67 F.3d 1072, 1077-78 (2d Cir. 1995)).

Here, there is no question that Mendez tedother seven named Plaintiffs have

shown a willingness pursue this litigation. They haveilelti fsworn declarations in
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support of their presnt motion and complied wittiscovery requests from the
Defendants for depositions and responsestéorivgatories, actions wdh show that they
are actively participating ithis litigation. _See Fl@s, 284 F.R.D. at 130 (“More
importantly, the sworn affidavits of named Rliffs clearly demonséte that Plaintiffs

are familiar with, and are ac#ély participating in, this litigation.”); Hamelin v. Faxton-

St. Luke’s Healthcare, 274 F.R.D. 385, 396 (N.D.N.Y. 2011) (“The affidavits of the

named plaintiffs exhibit sufficient knowledgencerning the class claims and no class

members have interests antagonistic toam&ther.”);_ Leone v. Ashwood Fin., Inc., 257

F.R.D. 343, 352 (E.D.N.Y. 2009) (finding thatthamed plaintiff was an adequate class
representative, in part, because he “submdtedffidavit stating that she understands the
responsibilities of a class representative and that she haseklyawof this action.”).
Furthermore, Mendez showed a geharalerstanding of this case in his
deposition testimony:
Q. What do you think you were suing about for or about?

[..]

A. In response to that, there wédraurs missing from work. We were

missing hours of work. It was not only me but several people who work

there because when Mike Ortiz would give us our check, we would check

the hours and there were hours missing.
(Mendez Dep., Dkt. No. 174, Ex. E, at Tr. 18:5-24.)

The fact that Mendez did not refer taeey precise regulation that the Defendants
allegedly violated in his testimony does nender him unqualifiedNor does the fact
that he exhibited some confusion initially owghat an opt-in form is and why the case
was initiated._See Morangelli, 275 F.Rd2.120 (*Although | am concerned that one of

the plaintiffs has not read the complaint, | am satisfied that all of the representatives

understand the nature of the lawsuit and felvghown a willingness to pursue it as
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demonstrated by their cooperation in discgv@hat they are not as familiar with the
pleadings as they could be is outweigbgdheir basic understdimg of the case.”).
Indeed, to find otherwise would be “ppyropriate where, as here, the class
comprises relatively low-skillethborers. Such inflexibilityuns counter to a principal
objective of the class aon mechanism — to facilitate recovery for those least able to

pursue an individual action.”_Noble v. 93 Univ. Place Corp., 224 F.R.D. 330, 344

(S.D.N.Y. 2004).

Accordingly, the Court finds that theghit named Plaintiffs would be adequate
representatives of the class members.

As to the second requirement, Steveldser, Esq. (“Moser”), the attorney for
the named Plaintiffs, submits an affidavitlicating that he is dlent in English and
Spanish and can therefore corseewith all of the class ma&ers, including those whose
first language is Spanish. In addition, he gades that he has sifjoant experience in
labor and employment litigations and has served as class counsel for a number of wage
and hour class actions. (See Moser Dé&itt, No. 172, at § 3.) Based on these
gualifications, which are undisputed by the Defents, the Court finds Moser to be an
adequate class counsel.

Accordingly, the Court finds that thedntiffs have demonstrated adequacy
sufficient to satisfy the requments of Rule 23(a)(4).

5. Predominance

Rule 23(b)(3) requires movant to demonstiiitat “the questions of law or fact
common to class members predominate avgrquestions afféiag only individual

members.” As explained earlier, predominance is a more demanding standard than
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commonality because it requires the mowardw not only that comment contentions
central to the class members’ claims “arbjsct to generalized pof,” but also that
those “particular issues are more substantai the issues subjectlgrio individualized

proof.” Roach, 778 F.3d at 405 (quoting Cathélgalthcare W. v. U.S. Foodservice Inc.

(Inre U.S. Foodservice Inc. Pricingtig.), 729 F.3d 108, 118 (2d Cir. 2013) (internal

guotation marks omitted)).

The Plaintiffs assert théte Defendants’ policy prido this litigation of not
compensating employees for spread of hours weggthe “central isguin this case” and
therefore, predominates over issues sultgectdividualized proof, such as each class
members’ damages. (See the &m. of Law, Dkt. No. 171, at 22-24.)

In response, the Defendants mostly retfesvarguments they made with respect
to commonality — namely, that because ther&locumentary evidence that there were
individuals who were paid éhspread of hours premium cugithe period referenced by
the Plaintiffs[,] [o]ne needs to look atdividualized circumstances for anyone who did
not receive spread of hours during that emiggod[.]” (The Defs.” Opp’n Mem. of
Law, Dkt. No. 174, at 24.)

In this regard, the Court eges with the PlaintiffsAs already discussed in the
context of commonality, the Defendants hawvaceded in discovery and in deposition
testimony that prior to thistlgation they did not pay emplegs spread of hours wages.
This proof will be central to every class members’ claim because it may at least, in part,
establish liability on the paof the Defendants.

The Court will have to conduct individuialquiries with respect to each class

member — namely, (i) whether he or stas an hourly employee that qualifies for
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spread of hours wages; (ii) whether hesloe worked a spread of hours more than ten
hours in one day; and (iii) whether hestie was adequately compensated for those
hours. However, numerous courts have hedd tthese inquiries are relevant to damages
and can be decided by mechanically refgrio a defendant’s payroll records, and

therefore do not threaten to become a faxfike litigation. _See, e.qg., Morris, 2013 WL

1880919 at *12 (“[P]Jredominance is satisfied wheas here, the ‘central issue’ is
whether defendants had a ‘uniform policypoactice’ of denying wages for all hours
worked, overtime wages, and spread of haorapensation.”) (citabns omitted); Flores,
284 F.R.D. at 130-31 (finding that predominarwas satisfied because “[t]he key issue
regarding this class is whether Defenddnad general policies to deny its employees
spread of hours pay and to make its employeagsfor their uniforms. Plaintiffs have
adduced sufficient evidence that thesmown policies exist. Resolution of these
guestions — and thus Defendants’ liability will depend on common proof.”); Garcia v.

Pancho Villa’s of Huntingtowill., Inc., 281 F.R.D. 100, 108 (E.D.N.Y. 2011) (“Rather,

predominance is satisfied whees, here the central issuenbether the defendants had a
uniform policy or practice of denying ovene and spread-of-hours compensation to its
employees . . . . Although individual questi@ssto damages may exist, ‘common legal

issues related to the members’ entitlenterdvertime wages and the proper measure of
such wages clearly predomieaiver these relatively simplmechanical calculations.”)

(internal quotation marks and citations omtjteAlonso v. Uncle Jack’s Steakhouse, Inc.,

No. 08 CIV. 7813 (DAB), 2011 WL 4389636,*& (S.D.N.Y. Sept. 21, 2011) (“Here,
although individual inquiries may be necessasyto the amount of hours worked for

purposes of the overtime claim, all other asp®f this case areisject to generalized
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proof and applicable to the class as a whoke issues of liability are uniform for the
class, and predominate over the individualized inquiries into damages that might
eventually be necessafyliability is proven.”)

Accordingly, the Court is confident thtlte individual questions raised by the
Defendants will not predominate over questions common to the class members.
Therefore, the Plaintiffs have ssfted the predominance requirement.

6. Superiority

The last question that the Court madtiress under RuR8(b)(3) is whether
“class action is superior tolwgr available methods for tharfand efficient adjudication
of the controversy.”

As the Plaintiffs correctly point out, “[olrts routinely hold tat a class action is
superior where, as here, paotial class members are aggrieved by the same policy, the
damages suffered are small in relatiothi® expense and burden of individual litigation,
and many potential class members are ctigremployed by Defendant.” Whitehorn v.

Wolfgang’s Steakhouse, Inc., 275 F.R.D. 123) (S.D.N.Y. 2011); see also Amchem,

521 U.S. at 617 (“The policy at the veryre®f the class acth mechanism is to
overcome the problem that small recoveries do not provide the incentive for any

individual to bring asolo action prosecuting his or hights.”); In re Sinus Buster

Products Consumer Litig., No. 12-€429 (ADS)(AKT), 2014 WL 5819921, at *6

(E.D.N.Y. Nov. 10, 2014) (Spatt, J) (“Clasgétment is often deemed superior in

negative value cases, in which each individuagsimember’s interest in the litigation is

less than the anticipated cost of litigtindividually.™) (quoting_In re Advanced

Battery Techs., Inc. Sec. Lgti, 298 F.R.D. 171, 182 (S.D.N.Y. 2014)).
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As the individual class members’ claigs of relatively low value and there
exists a common uniform payroll policy, theaiiffs assert that they have met the
superiority requirement._(See the Pls.” Mah.Law, Dkt. No. 171, at 24.) The
Defendants do not address the superiority reguent in their papers. Again, the Court
finds the Plaintiffs hae met their burden.

Individual spread of hours cases generadlult in a relativelynodest recovery,
and therefore, courts have often found therhe the kind of “negfive value” cases in
which class treatment is superior to indival litigation and other available mechanisms,
particularly, where, as here, many of thassl members are of foreign descent and are

unfamiliar with the Americategal system. See Morris, 2013 WL 1880919 at *14

(finding that a spread of hours class satistiezlsuperiority requement because “the
proposed class members are significantiynerous and possess relatively small

individual claims. Moreovethere is reason to believe that because many class members
are currently employed by Allend/or of foreign descent, theyay fear reprisal and lack
familiarity with the Americaregal system. As a result, not only would a class action in
the instant case allow for a ‘more cost-e#iti and fair litigatbn of common disputes’

than individual actions, but it is likelpe only device by which many of the proposed

class members would obtain relief.”)jégias-Mendoza v. La Belle Farm, Inc., 239

F.R.D. 363, 373 (S.D.N.Y. 2007) (“The propostalss members are almost exclusively
low-wage workers with limited resourcaad virtually no command of the English
language or familiarity with #nlegal system. It is extremely unlikely that they would

pursue separate actions.”).
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The Court finds that the Plaintiffs’ inddual claims have a relatively modest
value, the costs of litigatingpeir claims is likely high, anthey, as low wage workers,
likely have limited resources. Accordingthe class action isuperior to any other
method of pursuing their claims anckthfore, superiority is satisfied.

7. As to the Appointment of Class Counsel

The Plaintiffs also request that the Ctoappoint Moser as class counsel pursuant
to Rule 23(g), which provides that “a cothiat certifies a class must appoint class
counsel.” In appointing counsel, the Raleo requires the ot to consider:

(i) the work counsel has done irertifying or invesigating potential

claims in the action; (ii) counselexperience in hatidg class actions,

other complex litigation, and the typefkclaims asserted in the action;

(iif) counsel’s knowledge of the applidadaw; and (iv)the resources that

counsel will commit to representing the class.

Fed. R. Civ. P. 23(g).

Here, Moser has submitted an affidavit describing the extensive work he has
conducted in litigating this action, as welllds experiences and resources, both of which
the Court has already concluded were sufficient in the context of assessing his adequacy
as a class representative. Accordingly, tber€also finds Moser satisfies the standard
set forth in Rule 23(g) arappoints him class counseltbi third sub-class.

8. Requested Disclosures

Finally, the Plaintiffs requst the Court direct the Defendants to provide them
with “a computer readable file containingtfollowing information for all class members
within 20 days of this Court’s order: giame; (ii) last knownddress; (iii) telephone

number; (iv) dates of employment with UNbonwovens; (v) regular rate(s) of pay during

employment with U.S. Nonwovens.” (TRés.” Mem. of Law, Dkt. No. 171, at 1.)
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The Defendants do not oppose this requaesd,the Court finds it necessary to
facilitate notice to the class membersccArdingly, the Court grants the Plaintiffs’
request.

[ll. CONCLUSION

For the foregoing reasons, the Court (i) denies the Plaintiffs’ motion to certify
sub-classes with respect to the third, fouatid seventh causes of action; (ii) grants the
Plaintiffs’ motion and certifies a class sol@hth respect to the fifth cause of action,
which the Court defines as “[a]ll non-exemporkers employed by U.S. Nonwovens in
the State of New York at any time from November 14, 2006 to the present” who allege
that they were not paid a spread of sopiremium pursuant to 12 NYCRR 8§ 142-2.4; (iii)
appoints the named Plaintiffs class representatives;)(@ppoints Moser as class
counsel pursuant to Fed. R. Civ. P. 23(gg &) directs the Defendants to produce to the
Plaintiffs a list of all potential class memberhin twenty days othis Order containing

the information described above.

SO ORDERED.
Dated: Central Islip, New York
Januaryl5,2016

[s/ Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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