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SPATT, DISTRICT JUDGE
Familiarity with the facts othis case is presumed. On April 28, 2016, the Court held a pre-
charge conference during whichréiad the proposed jury chargethe parties and their counsel,
outside the presence of the jury, and gave tthenopportunity to make objections and requests for
particular additional charges.
Brian A. Bodansky, Esq., an attorney for thaiRtff, requested that the Court include a
damages instruction to the jury, which permittet iaward liquidated damages to the Plaintiff under
both the FLSA and the NYLL. The Court reserved dam on the Plaintiff's request and directed Mr.

Bodansky to file a letter indicaityy whether the Plaintiff is entitled recover liquidated damages under

both the FLSA and NYLL.
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On April 29, 2016, the following day, Mr. Bodanskigdl a letter in whichhe asserted that the
Plaintiff is entitled to recovdrquidated damages under both statuated provided case law supporting
this proposition. For the reasons that follow, tloen®€ respectfully disagreedgth the decisions cited
by the Plaintiff, and instead, follows a string of rdagecisions which have found that the Plaintiff is
only entitled to recover liquidated damages underafrtbe statutes, and nbbth as the Plaintiff
contends.

“Under the FLSA, a district couis generally required to awda plaintiff liquidated damages

equal in amount to actual damages.” Barfieltlgw York City Health & Hosps. Corp., 537 F.3d 132,

150 (2d Cir. 2008); see also 29 WLA. § 216(b) (“Any employer who violates the provisions of
section 206 or section 207 of thide shall be liable to the enlee or employees affected in the
amount of their unpaid minimum wagyeor their unpaid overtime pypensation, as the case may be,
and in an additional equal amount as liquidated damages.”). However, “[t]he Portal-to—Portal Act, 29
U.S.C. § 25%t seq., which amended the FLSA, affords distrcourts discretion to deny liquidated
damages where the employer shovad,tbespite its failure to payppropriate wages, it acted in
subjective ‘good faith’ withobjectively ‘reasonable gunds’ for believing that its acts or omissions
did not violate the FLSA.”_Id. (quoting 29 U.S.C. § 260).

The Second Circuit has stated that “[t|hepéoger bears the burden of proving good faith and
reasonableness, but the burdea difficult one, with double darmgas being the norm and single

damages the exception.” Herman v. RSR Secvs. Ltd., 172 F.3d 132, 142 (2d Cir. 1988ing

modified on other grounds by Zheng v. Liberty Apparel Co. Inc., 355 F.3d 61 (2d Cir. 2003). “To
establish the requisite lsjective ‘good faith,” an employer musthow that it took ‘active steps to
ascertain the dictates of the FLSA and thertacbmply with them.”” _Barfield, 537 F.3d at 150
(quoting Herman, 172 F.3d at 142).

“Like the FLSA, the NYLL provides for liquidated damages in addition to actual damages

under some circumstances.” Inclan v. New YHdsp. Grp., Inc., 95 F. Supp. 3d 490, 504 (S.D.N.Y.




2015); see also N.Y. Lab. Law § 663 (McKinney 20¢H)any employee igaid by his or her
employer less than the wage to which he or she idezhtinder the provisions ttis article, he or she
shall recover in a civil action tr@mount of any such underpayments, together with costs all reasonable
attorney’s fees, prejudgment intst@s required underdlctivil practice law andules, and unless the
employer proves a good faith basis to believe thatitierpayment of wages was in compliance with
the law, an additional amount as liquidated damagesl to one hundred perc¢eri the total of such
underpayments found to be due.”).

Prior to November 24, 2009, “an employee wattled to liquidated damages equal to 25% of

the total amount of wages due if [the employer’'djfa to pay him was ‘willfil.” Kuebel v. Black &

Decker Inc., 643 F.3d 352, 366 (2d Cir. 2011) (quptl.Y. Lab. Law § 198(1-a) (McKinney 2008)).
The standard for “willfulness” under the NYLL diffetslightly from the “good faith” standard under
the FLSA — namely, to demonstrate willfulnefg employee was required to prove that the
employer “either knew or showed reckless diardgor the matter of wdther its conduct was

prohibited” by the NYLL. _Id. (quoting Young Cooper Cameron Corp., 586 F.3d 201, 207 (2d Cir.

2009)).

However, on November 24, 2009, the New Ybegislature amended the NYLL to mirror the
FLSA, so that the NYLL “now provides that an emy#e who prevails on a wage claim is entitled to
liquidated damages equal to 100% of the amotiatages found to be due ‘unless the employer
proves a good faith basis to belighat its underpayment of wagessna compliance with the law.”
Id. at 366 n. 9 (citing N.Y. Ua Law 8§ 198(1-a) (McKinney 2011).

Courts in this Circuit are deeply divideger the question posed by the Plaintiff — namely,
whether the Plaintiff may recover liglated damages under both statut&s the Plaintiff points out, a
significant number of courts have found thatamployee may recover liquidated damages under both

statutes because the statutes serve different purplostétgat regard, the ppose of liquidated damages

under the FLSA is to provide “compensatioriie employee occasioned by the delay in receiving



wages due caused by the employer’s violatiothefFLSA.”_United States v. Sabhnani, 599 F.3d 215,

260 (2d Cir. 2010) (quoting Herman, 172 F.3d at 148).contrast, the purpose of liquidated damages

under the NYLL is “to deter an employer’s willfulithholding of wages due.” Reilly v. Natwest

Markets Grp. Inc., 181 F.3d 253, 265 (2d Cir. 1999).

Based on this distinction in purpose, courtedimund that a Plairffimay recover liquidated

damages under both statutes. See, e.q., Melgad8j& D Fruits & Vegethles Inc., No. 12CIV6852

(RAH) (BP), 2015 WL 10353140, at *16 (S.D.N.®@ct. 23, 2015), report and recommendation

adopted sub nom. MelgadejoS&D Fruits & Vegetables n, No. 12-CV-6852 (RA), 2016 WL

554843 (S.D.N.Y. Feb. 9, 2016) (“I shall follow the mé#joview and conclud¢hat plaintiffs may

recover liguidated damages under both the FLSANMIAL.”); Sanchez v. Viva Nail N.Y. Inc., No.

12-CV-6322 (ADS) (ARL), 2014 WL 869914, at *5 (ENDY. Mar. 4, 2014) (Spatt, J) (adopting a
report and recommendation by Unite@t8tMagistrate Judge Lindsafating “[a]lthaigh ‘[d]istrict
courts in this circuit have digeeed as to whether a plaintiffay secure cumulative awards of
liquidated damages under both statyitis majority view is thaprevailing plaintiffs may recover

liquidated damages under both the FLSA amdNIYLL.”) (quoting Berrezueta v. Royal Crown

Pastry Shop, Inc., No. 12-CV-4390 (RME013 U.S. Dist. LEXIS 177167 (E.D.N.Y. Aug. 20,

2013)).

However, recent decisions have departed frastiajority view for several reasons. First,
these district courts have found that “thstdtiction between compensatory and punitive for
characterizing liquidated damages under the FRBANYLL [is] semantic, exalting form over

substance.”_Inclan v. New York Hosp. Grime¢., 95 F. Supp. 3d 490, 506 (S.D.N.Y. 2015) (quoting

Gortat v. Capala Bros., 949 F.Supp.2d 374, 381 (E.D.RDY3)). “These courts have reasoned that

cumulative liquidated damages are inappropriate becgnjeth forms of damages seek to deter wage-

and-hour violations in a manner calated to compensate the pamgrmed.” _Inclan, 95 F. Supp. 3d



at 506 (quoting Chuchuca v. Creative Customigii@s Inc., No. 1&iv. 2506, 2014 WL 6674583, at

*16 (E.D.N.Y. Nov. 25, 2014)).

Second, the courts have noted that the 20Gnhdments to the NYLLyhich render the
liquidated damages provision neaidgntical to its FLSA countepart, undermine any purported
distinction in purpose between ttweo statutes. See id. (“Even assuming there were once a plausibly
substantive distinction beeen liquidated damages undez #LSA and NYLL, the recent

amendments to the NYLL have undermined the basisuch a distinction.”)Gortat v. Capala Bros.,

949 F. Supp. 2d 374, 381 (E.D.N.Y. 2013) (“I find thstinction between compensatory and punitive
for characterizing liquidated damages under th8AkBnd NYLL as semantic, exalting form over

substance, and also not peua.”); Gunawan v. Sake Sushi Rest., 897 F. Supp. 2d 76, 91 n. 11

(E.D.N.Y. 2012) (“To the extent the federal anatststatutes now provider essentially identical
remedies with respect to liquidated damages, it isendodargue that they are designed to compensate
a plaintiff for disparate harms.”).

The Court finds the latter position — namehat a plaintiff maynot recover liquidated
damages under both the NYLL and the FLSA for theesharm — to be more persuasive. The Court
agrees with these decisions that the purportstihdtion in purpose between the liquidated damages
provisions is largely semantic and totally undexed by the 2009 amendments to the NYLL. The
Court adds that it sees no practical reason whigiatiff should not be db to recover his single
overtime wages under both statutesvhich most district courts ithis Circuit have held — but
should then be permitted to recover liquidated dasageéer both statutes. If he is not entitled to
double recovery of his overtime wages, why tebauld he be entitletd double-recovery of
liquidated damages?

Divining different purposes from ¢hstatutes is a speculative ansteethat question at best.
And, without any particular languagethe statutes speaking taslyuestion, or any Second Circuit

authority directly addressing it, the Court is not inetirto permit the Plaintiff to recover four times the



amount of his overtime wages in liquidated damag@®se award of liquidated damages is sufficient to
compensate the Plaintiff for delay in receiving dvertime and to deter the Defendants from future

wage and hour violations. See Lopez v. Pl@eDnc., No. 15-CV-647 (AJN), 2016 WL 1626631, at

*2n. 1 (S.D.N.Y. Apr. 21, 2016) (“The Court obges that Plaintiff's calculation of liquidated
damages appears to assume that Lopez can reseparate liquidated damages under both the FLSA
and NYLL. But there is persuasia@thority in this circuit holdinghat FLSA plaintiffs cannot ‘double
recover’ liquidated damagesder both statutes.”).

Accordingly, the Plaintiff's request for recayeof liquidated damagasder both statutes is
denied. The Court will permit the Plaintiff to recover liquidated damages under the NYLL as it
provides him with a greater potertiacovery than the FLSA, which ia shorter statute of limitations
and does not provide forigad of hours wages.

Therefore, the jury will be instructed to dectie questions of (i) whether the Plaintiff has met
his burden of proving that the Defendants acted willfully; and (ii) whether the Defendants have met
their burden of proving that thected in reasonable good faith.

If the jury answers the first question “Yes” — iteey find that the Defendants acted willfully
—, then the Plaintiff will be entitled to 25% of the overtime an@ag@ of hours wages awarded from
2006 to 2009 as liquidated damages. If the jusmaams the second question “No,” — i.e. they find
that the Defendants did not act in reasonable gatd-fa, then the Plainffi will be entitled to an
additional 100% of the overtime and spreatiairs wages awarded from 2009 to 2012 as liquidated

damages.

SO ORDERED
Dated: Central Islip, New York
April 29, 2016
/s/ Arthur D. Spatt
ARTHUR D. SPATT
Lhited States District Judge




