Binder & Binder, P.C. v. Astrue Doc. 17

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________ X
BINDER & BINDER, P.C.,

Raintiff,

MEMORANDUM & ORDER
-against - 13 CV 432 (DRH)

CAROLYN W. COLVIN,
Commissioner of Social Security,

Defendant.
___________________________________________________________ X

APPEARANCES:

ZINKER & HERZBERG, LLP
Attorneys for Plaintiff

278 East Main Street, Suite C
P.O. Box 866

Smithtown, New York 11787
By: Jeffrey Herzberg, Esq.

LORETTA E.LYNCH

UNITED STATESATTORNEY

Eastern District of New York

Attorney for Defendant

610 Federal Plaza, Fifth Floor

Central Islip, New York 11722

By:  Vincent Lipari, Assistant U.S. Attorney
HURLEY, Senior District Judge:

Plaintiff, Binder & Binder, P.C. (“Bind& or “Plaintiff”), brings this actioragainst
defendant, Carolyn W. Colvin, CommissioméiSocial Security (“Commissioner” or
“Defendant”), seeking a judgment for the staty fees relating t8inder’s successful
representation of a claimant in a proceeding fteefioe Social Securitgdministration (“SSA”).

Presently before the Court are the partiegsssrmotions for summary judgment pursuant to

Federal Rule of Civil Procedure (“Rule”) 56. rRbe reasons stated below, the Commissioner’s
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motion for summary judgment is granted, &tldintiff's motion forsummary judgment is
denied.
BACKGROUND

The material facts are drawn from Defendant’s Local Civil Rule 56.1 Statement. Plaintiff
failed to file a Local Civil Rule 56.1 Statemewith its motion for summary judgment and failed
to controvert the statement of material fastbmitted by Defendant. Accordingly, the material
facts submitted by Defendant that are supportedthtion to admissible evidence, as required by
Local Civil Rule 56.1, are deemed admitted.

In August 2006, David Walton, a Michigan msnt, filed applications for Supplemental
Social Security Income and disability insuramsnefits under Titles land XVI of the Social
Security Act. Walton entered into a fee agreatwith Plaintiff on June 15, 2007, which provided
that, pursuant to 42 U.S.C.&6(a)(2), if Walton were to bawarded benefits, he would pay
Plaintiff's attorneys’ fees oudf his past due benefits.

In March 2009, an administrative law jud@g@LJ”) issued a partially favorable decision
which denied disability insurance benefitdNalton for the time period from September 20, 2005
to January 31, 2007, and for the time periodraieptember 1, 2008, but granted disability
insurance benefits to Walton for the timeipé of February 1, 2007 through September 1, 2008.
Subsequently, the SSA notified Walton, in a lettated April 27, 2010, that his fee agreement
with Plaintiff had not been appred, and that Plaintiff was requiréal file a petiton in order to
recover its fees. Accordingly, Paiff notified the SSA that it interet to file a pgtion to recover
its fees at the conclusi of its representation of Waltomdathat Walton’s case was still pending
as Plaintiff had appealed the ALpartially favorable decision.

Walton’s case was remanded by the Appé&zduncil to the ALJand, upon remand, the



ALJ issued a fully favorable decision on a0, 2010. However, the ALJ’s decision again
rejected Plaintiff and Walton'see agreement because more than one representative had been
appointed, the representatives had not signediglesiee agreement, atite representatives who
had not signed the fee agreement hadvaited filing andcharging a fee.

Plaintiff sent a letter to the ALJ, dat@attober 26, 2010, requesting that the SSA approve
a fee of $11,486.75, representing 25% of the pasbdnefits awarded to Vitan. Plaintiff also
sent a letter to the ALJ, tid November 15, 2010, which asked the ALJ to process Plaintiff's
request for approval to charge and receive adrd,which request attached a letter, signed by
Walton, stating that Walton consented to Plairgifiequested fee. Plaintiff again requested, by
letter dated January 10, 2012, that the ALJ issuapippsoval for Plaintiff to charge and receive a
fee. The ALJ then provided Walton with copa<Plaintiff's fee petitions for which Walton was
to comment on within twenty days; however, Walton did not submit any comments.

On June 1, 2012, Walton filed a voluntarntifpen for bankruptcy inMichigan, listing
Plaintiff as an unsecured creditor. On @r 23, 2012, the ALJ issued an authorization for
Plaintiff to charge and colle§tL1,486.75 for its attorneys’ feeshe ALJ’s order permitted Walton
thirty days to object to Plaintiff's feaValton thereafter notifiethe SSA, on November 26, 2012,
that he was entitled to keepetmmount of money being withheds Plaintiff's attorneys’ fees
because he had filed for bankruptcy. Walton’skpaptcy attorneys also sent the SSA a copy of
Walton’s Notice of Bankruptcy Filing. On Jaany 8, 2013, the bankruptcy court granted Walton
a discharge under § 727 of the Bankruptcy Ceadech discharge Plaiiff did not oppose.

Pursuant to the SSA’s policy manual, HALXE-1-2-3, when attorneys’ fees are sought
by a claimant’s representative, and a bankrupttion has been commenced by the claimant, the

SSA’s actions will depend upon the outcome & tankruptcy proceeding. In that regard,



HALLEX I-1-2-3 specifically provides that if theankruptcy proceeding results in a discharge of
the claimant’s debt to the representatithe claimant is no longer responsible for the
representative’s fee and the SSA will releasg aithheld funds to the claimant. If the
representative inquiseabout its fee, the SSAtis advise the parties dtie action it took pursuant
to the bankruptcy court’s order. The SSA igHer prohibited from acting upon fee petitions or
approving or disapproving a fee agreement fay aervices that were performed during the
claimant’s bankruptcy time period.

The SSA paid $14,663.24 directly into Walton’s bank accenrtanuary 15, 2013, and
sent a letter to Walton on January 20, 2013 notifying of the payment.Plaintiff was also
provided with a copy of the SSA’s January 2013 letter to Walton. Thereafter, Plaintiff
commenced the instant actio.he SSA thereafter sent Plafha letter, dated April 8, 2013,
informing Plaintiff that it would not take any rilher action on Plaintif§ attorneys’ fee issue
because of Walton’s discharge in bankruptcy, aatlttie issue was to be resolved among Walton,
Plaintiff and the bankruptcy court.

DISCUSSION

Summary Judgment Standard

Summary judgment, pursuantRaille 56, is appropriate onlyhere admissible evidence in
the form of affidavits, deposition transcripts,ather documentation demonstrates the absence of
a genuine issue of material fact, and one pauyitittement to judgment as a matter of |ZBee
Viola v. Philips Med. Sys. of N. AmM2 F.3d 712, 716 (2d Cir. 1994 he relevant governing law
in each case determines whigeltts are material; “[o]nly disputewer facts that might affect the
outcome of the suit under the governing law will properly preclude the entry of summary

judgment.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). No genuinely triable



factual issue exists when thmoving party demonstrates, onetlbasis of the pleadings and
submitted evidence, and after drawing all infereras@bresolving all ambiguities in favor of the
non-movant, that no rational jurpgld find in the non-movant’s favoChertkova v. Conn. Gen’l
Life Ins. Co, 92 F.3d 81, 86 (2d Cir. 1996).

To defeat a summary judgment motion prbpsupported by affidats, depositions, or
other documentation, the non-movant must offer smnilaterials setting fadntspecific facts that
show that therés a genuine issue of material fact to be tri€ile v. Brine, In¢.85 F.3d 1002,
1011 (2d Cir. 1996). The non-movant must preseore than a “sciilta of evidence,’Del. &
Hudson Ry. Co. v. Consol. Rail Cqrp02 F.2d 174, 178 (24ir. 1990) (quotingAnderson477
U.S. at 252) (internal quotation marks omitteat);'some metaphysical doubt as to the material
facts,” Aslanidis v. U.S. Lines, IncZ F.3d 1067, 1072 (2d Cir. 1993) (quotiMatsushita Elec.
Indus. Co. v. Zenith Radio Cor@.75 U.S. 574, 586-87 (1986)) (internal quotation marks omitted),
and cannot rely on the allegations in his or pleadings, conclusory statements, or on “mere
assertions that affidavits suppadithe motion are not credibleGottlieb v. Cnty. of Orange4
F.3d 511, 518 (2d Cir. 1996) (internal citations omitted).

The district court considering a summary jogint motion must also be “mindful . . . of
the underlying standards and burdens of prdeikett v. RTS Helicoptet28 F.3d 925, 928 (5th
Cir. 1997) (citingAnderson477 U.S. at 252), because the “eviity burdens that the respective
parties will bear at trial guiddistrict courts in their detmination[s] of summary judgment
motions.” Brady v. Town of ColchesteB63 F.2d 205, 211 (2d Cir. 1988). “[W]here the
nonmovant will bear the ultimate burden of praotrial on an issue, the moving party's burden
under Rule 56 will be satisfied if lmn point to an absence of evidence to support an essential

element of the nonmoving party's claimd. at 210-11. Where a movant without the underlying



burden of proof offers evidence that the non-moveas failed to establish her claim, the burden
shifts to the non-movant to offépersuasive evidence that hisich is not ‘implausible.’ ”1d. at
211 (citingMatsushita475 U.S. at 587).

. Subject Matter Jurisdiction and Sovereign | mmunity

“In any suit in which the United Statesasdefendant, there must be a cause of action,
subject matter jurisdiction, and a mer of sovereign immunity.”Presidential Gardens Assocs.
v. U.S. exrel. Sec’y of Hous. & Urban DeVz5 F.3d 132, 139 (2d Cir. 1999 hile “[tlhe waliver
of sovereign immunity is a prerequisite to fdbjmatter jurisdiction, . . . the issues of subject-
matter jurisdiction and sovereign immungéye nonetheless wholly distincid. (citations and
internal quotation marks omittedjhus, “a showing of jurisdiction is not alone sufficient to allow
the instant suit to proceed-there malsb be a showing of specifiaiver of sovereign immunity.”
Id.

At the heart of Defendant’s motion is the assertion that Plaintiff's claim is barred by the
doctrine of sovereign immunity. “Sovereign immunigythe privilege of the sovereign not to be
sued without its consentMaber v. United State012 WL 92499, at *2 (E.D.N.Y. Jan. 10, 2012)
(quotingVa. Office for Prot. and Advocacy v. Stewart— U.S. ——, ——, 131 S. Ct. 1632, 1637
(2011)) (internal quotation marks omitted). “Undettled principles asovereign immunity, the
United States, as sovereign, is immune from suit, aaveconsents to sied . . . and the terms
of its consent to be sued imyacourt define that court's juristion to entertain the suit.”ld.
(citations and internal quotation marks omittetf).sum, “sovereign immunity is a jurisdictional
bar, which, absent a waiver, shiglithe federal government, its agexs and its officers acting in
their official capacit[ies] from suit[].”Id. (citations omitted)see also Cnty. of Suffolk, N.Y. v.

Sebelius 605 F.3d 135, 140 (2d Cir. 2010) (“Absent ‘@anequivocally expressed’ statutory



waiver, the United States, its agencies, ancentgployees (when functioning in their official
capacities) are immune fromisbased on the principle of gereign immunity.” (citingDep’t of
Army v. Blue Fox, Inc525 U.S. 255, 260-61 (1999))).

Plaintiff asserts, however, that according to the cBseder & Binder PC v. Barnhart
(“Binder 1I"), 481 F.3d 141 (2d Cir. 2007) aminder & Binder, P.C. v. Astryé&48 F. Supp. 2d
230 (E.D.N.Y. 2012), the Court hagdégal question jurisdiction tbear its case pursuant to 28
U.S.C. 8§ 1331, and the doctrinesaivereign immunity does not seras an obstacle to the Court’s
exercise of its jurisdiction.

In Binder I1l, the plaintiff law firm had represemtea claimant in a prior disability
proceeding and had received an award of attorneys’ fees from the SSA in connection with said
representation. 481 F.3d at 4Subsequent to the SSA’s céication and digibution of the
attorneys’ fees to the plaintifihe claimant objected to the paymehattorneys’ fees because she
believed that her debt to the plafhtiad been discharged in bankruptdgl. As a result of the
discharge in bankruptcy, which actually occurretbtethe plaintiff received its fees from the
SSA, the SSA sought a return of thi®eeys’ fees it had paid thegitiff, but the law firm refused
to return the money, and, instead, brought amacieking a declaratory judgment declaring that
it was entitled to keep its feetd. at 142, 144.The Second Circuit determined that the plaintiff’s
claims concerning its attorneys’ fees “ar[ose] oluproperty rights créad by section 406 of the

Act,” and that the court “d[idJndeed have jurisdiction to considthe plaintiff's claims].” Id. at

142 U.S.C. § 406, the statute governing a counsel’s right to charge fees for obtainingliealaiemmination for a
claimant in a proceeding before the SSA, provides, in relevant part:

. ... if the claimant is determined to be entitled to past-due benefits under this subchapter and the
person representing the claimant is an attorneyCtmmissioner of Social Security shall . . . certify

for payment out of such past-due benefits . . . to such attorney an amount equal to sothmich of
maximum fee as does not exceed 25 percent of such past-due benefits . . . .

42 U.S.C. § 406(a)(4).



150. Specifically, the Second Circhéld that the plaintiff law fim could “invoke federal question
jurisdiction under 28 U.S.C. 8§ 1331 because, weoh gurisdiction unavailale, [the plaintiff]
would be unable to obtain any judicralview of its claims under the Actld. In that regard, the
Second Circuit observed that tpdintiff was unable to obtain glicial review of its claims
pursuant to the judicial revieprovision of the Sociabecurity Act, 42 U.S.C. § 405(g), because
that section “limit[ed] judicial réew to . . . decisions involving party [to the Social Security
hearing],” but the plaintiff law fim was not a party to the claimant’s Social Security heaitithg.
at 149 (citations and internal quotation marksttmd). Having decided that jurisdiction was
conferred under Section 1331, the Second Circuitgeded to find that there was “no authority
for the SSA to interpret and apply bankruptcy laviocgnforce the orders of the Bankruptcy Court,
and[,] . . . that, in the absem of such authority, the SSA’s unambiguous and limited duty was to
certify for payment to [the plaiiff] the firm’s reasonable fee.”Binder I, 481 F.3d atl52.
Notably, the Second Circuit stated in a footnaftés decision that, d]lthough the SSA raise[d]
the defense of sovereign immunity as to [thentifiis] claims, [the court’s] conclusion that the
SSA had the duty to pay [the plaintiff] the certifieg fdispel[led] the [court’s] need . . . to address
th[at] defense.”ld. at 152 n.4.

While the SSA irBinder Il sought to recoup the attorneyses it had paid to the plaintiff
law firm despite the claimant’s debt being@yiously discharged in bankruptcy, the SSMBinder
& Binder, P.C. v. Astrudn contrast, had not paid all of thitcsineys’ fees to the plaintiff law firm,
but had mistakenly paid a portion of the legal fisethe claimant with the past-due benefits and
then refused to pay the remainder of the certiiégrhl fees to the plaiifit because the claimant
had filed a bankruptcy petitiorSee Binder [1481 F.3d at 14Binder & Binder, P.C. v. Astrye

848 F. Supp. 2d at 233-35, 240. In discugghe Second Circuit’s decision Binder I, the



district court inBinder & Binder, P.C. v. Astrustated that,

[a]lthough the Second Circuit has not exgalg addressed the issue, it appears
from its holding in Binder II] . . . that a representaéi seeking fees under 42
U.S.C. § 406(a) may seek judici@view under 28 U.S.C. § 1331, other than
review of the amourtf fees determined to beagonable, and that the SSA has
an “unambiguous and limited duty” undé? U.S.C. § 406(a)(4) to certify a
reasonable fee for payment, to withholdttamount from anpast-due benefits
award and to then pay that amount diretitlyhe representative, and has further
indicated that the SSA “lacks authority to deviate from the procedure outlined
in 8 406(a)(4) of the Social Security Act.”

848 F. Supp. 2d at 241 (citations omitted). The district colBirider & Binder, P.C. v. Astrue
also opined that “the Second Circuit refuseddosider, and thereby ptcitly rejected, the
SSA'’s sovereign immunity defense on the bassits ‘conclusion that the SSA had a duty to
pay the plaintiff the certified fee dispelledetheed for it to address that defenseld” at 241-42
(quotingBinder 11, 481 F.3d at 152 n.4). Thus, the didtdourt concluded that “sovereign
immunity does not shield the SSA from fulfilling its statutory obligation to a representative for a
social security claimant . . . to certify @asonable fee pursuant to 42 U.S.C. § 406(a), to
withhold that amount from any past-due beneftsrd and then to pay that amount directly to
the representative.ld. at 242.

Very recently, however, another district courtBinder & Binder, P.C. v. Colvir2014
WL 5442958 (E.D.N.Y. Oct. 28, 2014 ddressed these same legal issues, but reached the
opposite result from the decision reache8imder & Binder, P.C. v. AstrueNamely, the court
found that the plaintiff's claimagainst the SSA for its legal fee®re barred on the basis of
sovereign immunity.Binder & Binder, P.C. v. Colvir2014 WL 5442958, at *1. Analogous to
the facts irBinder & Binder, P.C. v. Astryen Binder & Binder, P.C. v. Colvirfthe SSA should
have withheld $6,000.00 from [the claimant’s] past-tearefits in order to pay [the plaintiff law

firm’s] attorney's fee, [but] failed to do soBinder & Binder, P.C. v. Colvir2014 WL



5442958, at *1. Moreover, the claimanBmder & Binder, P.C. v. Colvifiled for bankruptcy,
and the bankruptcy court ordered a dischargalalf the claimant’s debts, including the
claimant’s debt to the plaintifthereby preventing the plaifitrom collecting its legal fees
directly from the claimantld., at *1-2. Thus, the court had to determine whether the SSA’s
“statutory duty [to certify and pay legal fees] constitute[s] a waiver of the SSA's sovereign
immunity, such that an attorney may sue the &Srecover the amount of a certified fee from
the SSA.” Id., at *4. The court “conclude[d] that the Saicbecurity Act's fee statute, 42 U.S.C.
8 406, does not waive the sovereign immunity efltmited States with respect to monetary
claims by attorneys to reeer attorneys' fees.Id. It reasoned thdfn]othing in [8 406]
unambiguously states that the SSAliiectly obligated to pay attoegs' fees, or that the failure
to withhold attorneys' fees from the claimapens the SSA to a claim for money damages,” but,
“[iinstead, as the Second Qiuiit has noted, ‘the SSA feequision is simply a statutory
interference with the attorney client comtizal relationship, which would otherwise be
determined by the marketplace for legal servicedd.”(quotingWells v. Bowen855 F.2d 37,

42 (2d Cir. 1988)). The court noted that its hedgwas in accord with éhholdings of two other
Courts of Appeals that kia addressed the issulel., at *5;see Binder & Binder, P.C. v. Handel
(In re Handel) 570 F.3d 140, 144 (3d Cir. 2009) (holdihgt 42 U.S.C. § 406 does not waive
sovereign immunity because it constitutes meftalgtatutory interference with the attorney
client contractual relationshiphich would otherwise be deterneih by the marketplace for legal
services” (citation and internal quotation marks omitte@iffman v. Sullivan911 F.2d 42, 46
(8th Cir. 1990) (holding that 42 U.S.C486 does not waive sovereign immunity “because it
contemplates payment of the fee award bycthenant out of past-due befits, rather than by

the government, out of general funds” (emphasis in original) (citatidrinternal quotation

10



marks omitted)). In addition, the codlisagreed with the court’s decisionBmder & Binder,

P.C. v. Astruethat “the SSA may be liable to pay dtoeney’s fee, . . . because the SSA has a
statutory duty to withhold the fee from the claimand then to pay it to the attorney,” reasoning
that, “even if money damages are an apprépramedy for the government’s breach of a
statutory duty, sovereign immunity may bar that remedg.; at *6 (citingBinder & Binder,

P.C. v. Astrug848 F. Supp. 2d at 241-44).

In addressing the impact tife Second Circuit’s holding Binder Il on its decision, the
court inBinder & Binder, P.C. v. Colvistated thatBinder Il did not involve the doctrine of
sovereign immunity because, in that case, th& Sfhight to recoup an attorney’s fee already
paid to the plaintiff . . . ,r&d [the plaintiff] brought a declatory judgment [action] seeking a
declaration that it did not have to return the mondBirider & Binder, P.C. v. Colvire014 WL
5442958, at *5 (citin@inder I, 481 F.3d at 142). As to this point, this Court notes that the
Second Circuit, by entertainirige law firm’s application for a declaratory judgmenBinder
II, while at the same time noting—albeit briedigd without explanation—the SSA’s sovereign
immunity defense, implicitly found the defenseb®minapplicable, i.e., not a bar to addressing
the suit on the merits. Perhaps the underlyingmate was that, given the declaratory nature of
the relief sought, the suit was rat action against the Unit&iates for sovereign immunity
purposes, notwithstanding the identity of the defend&et generally Civil Actions Against the
United States, Its Agencies, Officers and Emplo§eeg (2014) (“[S]overign immunity usually
will not apply when an action seeks primarily deatary relief because omtrily there will be[]
no interference with public admistration and the government wilbt be compelled to act or

refrain from acting.” (footnote omitted)).
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While the underlying rationale Binder 1l concerning sovereign immunity is not detailed
and may be debatable, a juxtafioaing of the facts in the preat case with the subject rule
gives rise to a pivotalistinction between the twcases. Here, unlike Binder I, the relief
sought—viz., a money judgment against the Un8&ates to be paid from the federal fisc—
necessarily implicates thewereign immunity doctrineSee Deutsch v. Fed. Bureau of Prisons
737 F. Supp. 261, 265 (S.D.N.Y. 1998if'd, 990 F.2d 909 (2d Cir. 1991). Absent the existence
of an unequivocal express waiver of thetpction the rule affords the governmesed, e.qg.
section 702 of the Administrativierocedure Act, 5 U.S.C. 8§ 702)e Court lacks subject matter
jurisdiction as explained previously in thisctiaon. Accordingly, the Court agrees with the
decision reached iBinder & Binder, P.C. v. Colvirthat 42 U.S.C. § 406 lacks an unequivocally
expressed waiver of sovereign immunity, and, eqagntly, concludes th&aintiff's action for
money damages against the SSA is barred.

CONCLUSION
For the foregoing reasons, Defendant’diorofor summary judgment is granted, and

Plaintiff's motion for summary judgment is denietihe Clerk of Court is décted to close this

case.
SO ORDERED.
Dated: Central Islip, New York
November 21, 2014 /sl
Denis R. Hurley

UnitesStatesSeniorDistrict Judge
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