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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
JAIME REYES

Plaintiff, MEMORANDUM OF

V. DECISION AND ORDER
13€V-441(ADS) (GRB)

THE COUNTY OF SUFFOLK

Defendant
___________________________________________________________ X

APPEARANCES:

Campanelli & Associates, PC
Attorneys for the Plaintiff
1757 Merrick Avenue, Suite 204
Merrick, NY 11566
By: Andrew J. Campanelli, Esq., of Counsel
Suffolk County Attorney’s Office
Attorneys for the Defendants
H. Lee Dennison Building,tb Floor
100 Veterans Memorial Highway
Hauppauge, NY 11788
By: Christopher M. Gatto, Assistant County Attorney
SPATT, District Judge.

OnJanuary 25, 201 3he PlaintiffJaimeReyes the“Plaintiff”) commenced this
actionpursuant to 42 U.S.C. 88 1983 and 188ainst the Defendatounty of Suffolk
(the“County” or the “Defendant”).The Defendant is a municipalrpmration organized
and operating under the law of the State of New Yditke Plaintiffalleges that the
Defendanwiolated his rights under the Fourth, Eighth and Fourteenth Amendments of
the United States Constitution in connection wistretention of his motor vehicle.

In this regard, the Plaintiff asserts the following three causes of agtjon:

pursuant to 42 U.S.C. § 1983, a claim that the Defendant denied him edflpralcdue

process in violation of his rights under the Fourteenth Amendment of the United States
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Constitution; (2) pursuant to 42 U.S.C. § 1983, a claim that the Defendant deprived him
of substantive due process in violation of his rights under the Fourteenth Amendment of
the United States Constitution; and (3) a claimafdeclaratoryjudgment finding that the
Defendant’s practices with respect to retaining vehicles is unconstitutiohira
permanent injunctive relief enjoining the Defendant from contmthe allegedly
unconstitutional practices.

Presently before the Court ig~aderal Rule of Civil Procedure (“Fed. R. Civ. P.”)
12(b)(6)motion by the Defendante dismiss the Plaintiff's Complaint in its entirety
The Courtpauses here tootethat the Plaintiff'sopposition to the Defendant’s motion
uses footnotes in its memorandum of law, whictoistraryto this Courts Individual
Rule II.A. Notwithstanding thisifraction the Court will consider thBlaintiff's papers
in rendering its decision. However, the Court advikesPlaintiff’'scounsel that any
future filings that contain footnotes will not be considered by this Court.

For the reasons that follow, the Court geantpart and denies in pétie
Defendants motion

I. BACKGROUND

A. Rule 12(b) Sandard for Considering Factual Allegations and Evidence Outside
the Complaint

Before reciting the underlying factual allegations of this case, the Glosetves,
as an initial matter, thavidence outside of the Complaint may not be considered by the
Court when deciding a motion to dismiss brought pursuant to Fed. R. QR((6).

See e.q, DiFolco v. MSNBC Cable L.L.C., 622 F.3d 104, 113 (2d Cir.2010) (“In ruling

on a motion pursuant to Fed. R. Civ. P. 12(b)(6), the duty of a court is merely to assess

the legal feasibility of the complaint, not to assay the weight of the evidencle might



be offered in support thereof.”) (citation and internal question marks omitted); Hahn v.

Rocky Mt Express Corp., No. 11 Civ. 8512(LTS) (GWG), 2012 WL 2930220, at *2

(S.D.N.Y. June 16, 2012) (“When deciding a motion to dismiss . . . [e]vidence outside
[the complaint] . . . cannot [ ] be considered on review of a 12(b)(6) motion.”) (citation
and interal quotation marks and alterations omitted).

In this regard, pursuant to Ferl. Civ. P. 12(d), where matters outside the
complaint are presented in connection with a Rule 12(b)(6) motion, “a district court must
either ‘exclude the additional material ashelcide the motion on the complaint alone’ or
‘convert the motion to one for summary judgment under Re@iv. P. 56 and afford all

parties the opportunity to present supporting material.” Friedl v. City of New, Y410

F.3d 79, 83 (2d Cir. 2000) (quog) Fonte v. Bd. of Managers of Continental Towers

Condo., 848 F.2d 24, 25 (2d Cir. 1988)).

In this case, th®efendant includes with iRule 12(b)(6)motion to dismiss
several exhibits that are outside of the Complaint. These exhibits are asf¢llpa
transcript of the Septemb20, 2012 posseizureretention hearing, the constitutionality
of which the Plaintiff challeges; (2the “Simplified Information” or complaint against
the Plaintiff’'s uncle, Mario Ramirez (“Ramirez”), as well as supportingsidpns,
charging Ramirez with driving the Plaintgfvehiclewithout a license in violation of
New York Vehicle and Traffic Law (th®&/TL") 8 509-1 and driving an unregistered
vehicle in violation of VTL § 401tA; (3) the driving record of Ramirdeom the New
York Department of Motor Vehicles (the “DMV”); (4) the DMV title and registria
record for the Plaintiff's vehicle at issue in this cg5¢;the“N otice ofSeizure and

Hearing informing the Plaintiff that his vehlie had been seized and impounded by the



police pursuant to the unlicensed operator seizure law, Suffolk County Code Law
(“SCCL”) § 818-13, and advising him that a hearing concerning the retention of his
vehicle was scheduled for September 6, 2012; (6) the September 20, 2012 determination
of the purportedly “neutral magistrate” ordering that the Plaintiff's vemeateain in the
Defendant’s custody; (7) a copy of SCCL § 818-13; and (8) the summons and complaint,

dated February 13, 2013, for a civil forfeiture action entitled Paul J. MargiatiagA

County Attorney for the County of Suffolk vs. a 2005 Dodge, Vin No.

1D8HB58D25F50890]amie Reyethat wadiled in the Supreme Court of the Staf

New York, County of Suffolk.
Generally, when a defendant attempts to counter a plagr@iéfimplaint with its
own factual allegationand exhibits, suchllegationsand exhibitareinappropriate dr

consideration byhe Court at the motion to disss stage See, e.g.Dual Groupe, LLC v.

GansMex LLC, 932 F. Supp. 2d 569, 572 (S.D.N.Y. 2013) (“Defendants dispute many

of the complaint’s factual allegations, which the court cannot adjudicate at thoe ot
dismiss stag®.. Neverthelessniits analysis, the Court may refer “to documents
attached to the complaint as an exhibit or incorporated in it by reference, tcsrobtte
which judicial notice may be taken, or to documents eithghe] [Pllaintiff['s]
possession or of whidthe] [P]laintiff[ ] had knowledge and relied on in bringing suit.”

Brass v. Am. Film Tech., Inc., 987 F.2d 142, 150 (2d Cir. 1,988) als&armilowicz v.

Hartford Fin. Servs. Group, 494 £pp'x 153, 155-57 (2d Cir. 2012)A] plaintiff

cannot evade a properlygaied motion to dismiss simply because [the] plaintiff has
chosen not to attach [a document on which he relies in bringing suit] to the complaint or

to incorporate it by reference.”) (citations and internal quotation marks dim{@tertec



Industries, Incv. Sum Holding L.P., 949 F.2d 42, 47 (2d Cir. 199D\ 'hen a plaintiff

chooses not to attach to the complaint or incorporate by reference a prospectus upon
which it solely relies and which is integral to the complaint, the defendant mayqar
the propectus when attacking the complaint for its failure to state a claim, because
plaintiff should not so easily be allowed to escape the consequences of itsloved fai

In this regard, the Court finds that it may consider all of the Defendant’s exhibit
“without converting the motion[ ] to dismiss into [a] motion[ ] for summaggment.]”

Dellate v. Great Neck Union Free Sch. Di§tV 09-2567 AKT, 2010 WL 3924863, at *5

(E.D.N.Y. Sept. 30, 2010), aff’d sub nodellatte v. Great Neck Union Free Séhst.,
448 F. App’x 164 (2d Cir. 2012)This is “because ‘the record was available to and

clearly known of’ by all parties to this actionDellate 2010 WL 3924863, at *5

(quoting_ Bennett v. Tucker, No. 95 Civ. 8029 (SAS), 1996 WL 288202, at *1 n.3

(S.D.N.Y. May 30, 1996))see alsdiraco v. New York State Bd. of Elections, CX/-

2273 KAM MDG, 2013 WL 4046257 (E.D.N.Y. Aug. 7, 20X3A] court may also

consider ‘public documents of which the plaintiff has notice.”) (quoting Brodeur v. City

of New York No. 04CV-1859 (JG) 2005 WL 1139908, at *3 (E.D.N.Y. May 13,

2005); Johnson v. Caouty of Nassau411 F. Supp. 2d 171, 178 (E.D.N.Y. 2006) (“[T]he

Court ‘may take judicial notice of the records of state administrative procedufessas t
are publicrecords, without converting a motion to dismiss to one for summary

judgment.”™) (quoting_ Evans v. New York Botanical Garden, No. 02 Civ.3591 RWS,

2002 WL 31002814, at *4 (S.D.N.Y. Sept.4, 2002)



Thus,the Courtdraws thdollowing facts from the Plaintiff Complaintand the
Defendants exhibitsand construgthemin a light most favorable to the Plaintiff.

Ashcroft v. Igbal, 556 U.S. 662, 129 Gt. 1937, 194950, 173 LEd. 2d 868 (2009).

B. Underlying Factual Allegations

The Plaintiff resides in Hampton Bays, located within the County. (Compl., § 6.)
At all times relevant, he owneddge Durango automobibtearing Vehicle
Identification Numbed D8HB58D25F508980 (the “Plaintiff's vehicle”). (Compl., T 8.)
While the Plaintiff asserts that his vehiclei$995 model, the DMV record indicates it is
actuallya 2005 model. (Compl., 1 8; Def. Mot., Exh. D.)

On August 23, 2012, the Defendant seized the Plaintiff's vehicle. (Compl., 1 9.)
According to the Complaint, the Plaintiff's vehicle was seized pursuant to asBidlire
program within which the Defendant seized and retained possession of motas/ehicl
incident to DWI arrests and subjected these vehicles to civil forfeituréiseas
instrumentalities of a crime.” (Comp., 19.) However, the Defendant’s exhibitd reve
that the Defendant did not seize the Plaintiff's vehicle pursuant to a DWirsprbgram,
but ratherseized the Plaintiff's vehicle connection with the arrest of the Plaintiff's
uncle, Ramirez, who, at the time of $&zure, was allegedly operating the Plaintiff's
vehiclewithout a licensend without the consent of the Plaintiff. (Compl., 10éf.

Mot., Exhs. B, E, G, H.)

On or about August 27, 2012, the Defendant sent the Plaintiff a “Notice of
Seizure and Hearing” (the “Notice”), advising the Plaintiff that his vetheld been
seized and impounded by the police pursuant to the unlicensed operator seizure law.

(Def. Mot., Exh. E.) The Notice explained:



[SCCL & 818-13] provides that a police officer must
seize any vehicle where the operator is arrested or issued a
summons or appearance ticket éttherviolation below
committed in the officer’s presence:

(1) A violation of aggravated unlicensed operation in the
third degree pursuant to 8 511(1) of the [VTL], based on an
existing suspension or revocation for § 510(2)(a)(i), (ii),
(i), (iv) or (vi), 510(2)(b)(i) or (xii), or 510(3e) under the
[VTL]; or (2) a violation of § 509(1) when the operator has
a prior conviction for 8509(1) under the [VTL].

(Def. Mot., Exh. E.)
Further, the Notice informed the Plaintiff that

[p]ursuant to [SCCL] § 818-13, theewill be a hearing
promptly scheduled before a neutral Magistrate to
determine whether probable cause existed for the operator’'s
having been issued a summons or having been arrested,
whether the County is likely to succeed on the merits of the
forfeitureaction, whether retention is necessary to preserve
the vehicle from destruction or sale during the pendency of
the forfeiture proceeding, and whether any otheasares
would better protect the County’s interestidgrthe
proceedings, including, but niimited to: (a) Issuance of a
restraining order prohibiting the sale, transfer, or loss of the
vehicle with impositio(s) of appropriate penalties for
violation of said restraining order; and/or (b) taking of a
bond.

(Def. Mot., Exh. E.)The postseizureretention hearing was set for September 6, 2012 at
9:30 a.m. (Def. Mot., Exh. E.)

For reasons unexplained in the Plaintiffs Complaint adhenDefendant’s
exhibits, the Plaintiff ostseizure retention hearing wadjourned to September 20,
2012. (Def. Mot., Exhs. A, H.At the September 20, 20h2aring, the Plaintiff
described the vehicle at issinethis actionas a family car and indicated that he had a
separatevork vehicle for his job with a construction company located in Southampton.

(Def. Mot., Exh. A.) On the day of the seizure, August 23, 2012, the Plaintiff's vehicle



was located at his former address on Shinnecock Hill Road in Southampton, two houses
away fromthe house where Ramirézed. (Def. Mot., Exh. A.)

According tothe Plaintiff's hearing testimonyn August 23, 2012, using his
work vehicle, the Plaintiff went to register the subject vehicle at the DMV gas th
registration had expired two months prior. (Def. Mot., Exh. A.) The Plaintiff
maintained thagven though he left the keys in the vehicle, he did not give Ramirez
permission to take his vehicle and that he was not home when Ramirez t(io&fit
Mot., Exh. A.) He also maintains that he was not aware that Ramirez did not have a
license to operate a vehicle. (Def. Mot., Exh. A.) Apparently, August 23, 2012 was the
second time Ramirez drove the Plaintiff's vehicle without the Plaintiff's permissio
(Def. Mot., Exh. A.)

At the closing of the hearing, on behalf of the Defendant, Assistant County
Attorney Jacqueline Capuirgued as follows:

The County has shown probable cause for the stop
and thassuance of the tickets baseaultbhe documents
which were submitted into evidence.

The Witness [the Plaintiff Reyes] testified that [ ]
Ramirez, in fact, has operated his vehicle during the prior
conviction [of operating a vehicle without a license]. So,
clearly, he had knowledge that this person had an issue
with his driver’s license status and, nonetheless, he left the
keys in an easy and accessible location and the vehicle was
readily available to the person who lived only a minute
away from him and was also related to him as his uncle.

We have also shown a degree of facilitation here, as
we would ask that you allow the County to retain the
vehicle to ensure that the vehicle is available for a
judgment of forfeiture, that it is kept in its current condition,
and also to protect the pubfrom this vehicle potentially
being used by an unlicensed driver in the future.

(Def. Mot., Exh. A.)



Thereafter, the Magistrate assigriedhe Plaintiff's case, John DiNoto (the
“Magistraté), issued a ruling on the record, finding that “[a]fter a hearing and based on
thecredible evidence adduced at the hearing . . . that there was, in fact, probable cause for
the stop and the issuance of the tickets in this case.” (Def. Mot., Exh. A.) In addition, the
Magistrate held that “in this case, there was sufficient facilitation togeitteaiithe
other facts of the case . . . to warrant the retention of the vehicle which willdeddl
by another proceeding to determine the final judicial determination of this rgDe.

Mot., Exh. A.)

Also on September 20, 2012, thagistrate memorialized his ruling on the record
in a written determination (the “Determination{Def. Mot., Exh. F.) In the
Determination, the Magistratirected the County to retain the Plaintiff’'s vehicle
pending the resolution of a forfeiture proceeding. (Def. Mot., Exh. F.) The sole basis
provided in the Determination for the Magistrate’s ruling was that “[p]roballeecir
the stop and issuance of tickets has been shown by the evidence.” (Def. Mot., Exh. F.)

Following the September 20, 2012 hearing and determination, it appears that the
Plaintiff never challenged the Magistrate’s ruling through an Article 78gaaing
pursuant to New York @il Practice Lawand Rules (CPLR’) § 7801. Rather,
approximately four months later, on January 25, 2013, the Plaintiff commenced the
instant action. On February 19, 2018eanonth after the Plaintiff initiated this catdes
Defendant began a civil forfeiture proceeding with respect to the Planédfiicle in the
Supreme Court of the State of New York, County of Nassau. (Def. Mot., Exh. H.)

In his Complaint, the Plaintiff alleges that his hearing was inadequate in that the

Defendant failed to comply with the stamd set forth by SSCL § 270-26(&) and in



the Second Circuit’s decision Krimstock v. Kelly, 306 F.3d 40 (2d Cir. 2002)

(Krimstock I), which was thereafter adopted by district courts. (Compl., § 16.) In this
regard, the Plaintiff suggests that SSCL 8§ 28(B)(1) requires the Defendant at a post
seizure retention hearing “to establish that: (a) the County is likely tesdorthe
merits of a forfeiture action, (b) retention is necessary to preserve tioéeviebim
destruction or sale during the pendency of a forfeiture proceeding, and (c) no other
measures would protect the County’s interest during the proceedings.” (Compl., 1 15.)
The Plaintiff also claims that unddreKrimstockline of cases“a municipality cannot
retain continued possession of a seized motor vehicle unless it affirmatiaddiiststs at
a hearing, before a neutral hearing officer: (a) the validitypaoldable cause for the
underlying arrest and seizure; (b) that the municipality is likely to sdcoeéhe merits
of a forfeiture action and (c) that no means short of retention can protect the
municipality’s interests in the respective vehicle agaiastrdction or sale during the
pendency of a forfeiture proceeding.” (Compl., 1 14.)

Nevertheless, despite this standard, the Plaintiff argues that at higghaanrell
as at hearings in cases involving other vehicle owners, the County-appointeairaad t
Magistrates havenly required the DefendastAssistant County Attorneys to establish
the probable cause prong before “shift[ling] the ‘burden’ of proof to the vehicle owner to
establish hardship, in the absence of which, the [Magistrate] would direct thred2et
to retain possession of the vehicle at issue.” (Compl., 1 17-18.) The Plaintiff further
claims that the Magistrate was not neutral, because even in cases where thatelagistr

ruled in favor of the vehicle owner, the Magistrate required the vehicle owngnta s

10



standard release of general liability in favor of the Defendefare the vehicle in
guestion woulde returned.(Compl., 11 56-57.)
Il. DISCUSSION

A. Legal Standard on a Fed. R. Civ. P. 12(b)(6) Motion to Dismiss

It is well-established that a complaint should be dismissed under Fed. R. Civ. P.
12(b)(6) only if it does not contain enough allegations of fact to state a claigliébr r

that is “plausible on its face.Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127 S. Ct.

1955, 167 L. Ed. 2d 929 (2007). In this regard, as suggested allwaredeciding a
motion to dismiss, a court is required to accept the material facts alleged in tHaicbmp
as true and draw all reasonable inferences in favor of the plailgifél, 556 U.S. at 678

Zinermon v. Burch, 494 U.S. 113, 118, 110 S. Ct. 975, 108 L. Ed. 2d 100 (Ir989€);

NYSE Specialists Secs. Litigo03 F.3d 89, 91 (2d Cir. 2007).

As such, “[w]hen there are wgtleaded factual allegations, a court should
assume their veracity and . . . determine whether they plausibly give rise tatimenit
of relief.” Igbal, 556 U.S. at 679. However, “although ‘a court must accept as true all of
the allegations contained in a complaint,” that ‘tenet’ ‘is inapplictblegal
conclusions,” and ‘[tlhreadbare recitals of the elements of a cause of action, sdyyort
mere conclusory statements, do not sufficéddrris v. Mills, 572 F.3d 66, 72 (2d
Cir.2009) (quotindgbal, 556 U.S. at 678).

B. The Legal Standard underMonell

Pursuant to the Supreme Court’s holding in Monell v. Dep’t of Soc. $é86.

U.S. 658, 694, 98 &t. 2018, 56 LEd.2d 611 (1978)a municipal entitylike the

Defendant in this casmay be held liable undd2 U.S.C. 8§ 1983 where a plaintiff

11



demonstrates that the constitutional violation complained of was caused by gpalunici

“policy or custom.” Id. at 694 see alsdHarper v. City of New York424 F.App'x 36, 38

(2d Cir.2011) (finding that in order to impose liabjlion a government entity unoé?
U.S.C. § 1983, alaintiff must “show two basic elements: (1) ‘the existence of a
municipal policy or custom . . .” and (2) ‘a causal connectian-affirmative link—
between the policy and the deprivatmirhis constitutnal rights. ”) (quoting Vippolis v.

Vill. of Haverstraw 768 F.2d 40, 44 (2d Cir. 1985)).

“The policy or custom need not be memorialized in a specific rule or regulation.”

Kern v. City of Rochester, 93 F.3d 38, 44 (2d Cir.1996) (citing Sorlucco v. NPolite
Dept, 971 F.2d 864, 870 (2d Cir.1992)). Instead, such municipal policies “include[ ] the
decisions of a governmentlawmakers, the acts of its policymaking officials, and
practices so persistent and widespread as to practically have the forc€ o€amick
v. Thompson,131 S. Ct. 1350, 1359, 17%d. 2d 417 (2011) (citation omitted).
Also, in “limited circumstanes,” a municipality can be liable under § 1983 for its

failure “to train certain employees about their legatlydo avoid violating citizengights

.7 1d. For this reason, a policy, custom or practice okthteéy may be inferred
where ‘the nunicipality so failed to train its employees as to display a deliberate
indifference to the constitutional rightsthibse within its jurisdictiori. Patterson v.

County of Oneida, N.Y., 375 F.3d 206, 226 (2d Cir. 2004) (qudterg, 93 F.3d at 44).

C. The Legal Standard Under Krimstock and Subsequent Cases

In Krimstock |, the Second Circuit considered thractice by theCity of New
York (the “City”) of seizing motor vehicles of individuals “accused of driving while

intoxicated or of committing other crimes for which a motor vehicle could be coedider

12



an instrumentality” and “maintain[ing] possession of these vehicles in the hope of one
daygaining title to them by prevailing in civil forfeiture proceeding806 F.3d at 43—

44. The Second Circuit hetdat“the City’s continued retention of vehicles after their
warrantless seizure by the police and prior to the ultimate resolution of fiieuier

action in court’'was an “intermediate deprivation, lasting months or sometimes years
without any prompt hearing before a neutral fact-finder” and thus “constitugonall
infirm.” 1d. at 48. Accordingly, the Second Circuit ordered that “[ijn the absence of a
showing that continued impoundment constitutes a valid deprivation, seized vehicles
must be released during the pendency of civil proceedirids.”

Further, the Second Circuit directed that the City provide “promptgesthe
retention hearing[s], with adequate icet for motor vehicles seized as instrumentalities
of crime[.]” 1d. at 68-69. In addition,the Second Circuit emphasized ttia post-
seizure retention hearings should provide vehicle owners with “independent and neutral
review[.]” Id. at 58.

While the court noted that “[t|here is no universal approach to satisfying the
requirements of meaningful notice and opportunity to be heard in a situation such as this”
and “[left] it to the district court” to decidehat the paramiers of an adequate pest
seizure retention hearing shoulutal, the Second Circuit neverthelé§iseld] at a
minimum, the hearing must enable [motor vehicle owners] to test the probable validity of
continued deprivation of their vehicles, including the City’s probable cause fanitibeé i
warrantless seizureld. at 69. The Second Circuit suggested that in addition to
evaluating whethegorobable causexistedfor the initial warrantless seizyran analysis

of the probable validy of a retention might alsovolve considering the likelihoodhat

13



the City would succeed on the merits in a civil forfeiture acaodwhether “fhe City s]
interest n the accused instrumentality would not be protected by measures kgs dra
than continued deprivation.ld. at 49.

Following the Second Circuit’s ruling Krimstock |, on remand, the district

court “fashioned what is now known askaimstockhearing.” Krimstock v. Kelly, 506

F. Supp. 2d 249, 251 (S.D.N.Y. 200RYyifnstock Il). At such a hearing, a municipality

hasthe burden to prove, by a preponderance of the
evidence, that a) probable cause existed for the arrest of the
vehiclés operator, b) it is likely thgmunicipality] would

prevail in an action to forfeit the vehicle, and c) it is
necessary that the vehicle remain impounded in order to
ensure its availability in the eventual civil forfeiture action.
The Second Circuit affirmed these procedures to the extent
they governed vehicles seized as mstrumentality of a
crime.”

Id. at 252 (citingJones v. Kelly, 378 F.3d 198, 204 (2d Cir. 2004)).

The New York Court of Appeals has also set forth a legal framework for
evaluating post-seizure deprivation procedures, which mirrotsrthestock standard. In

this regard, in County of Nassau v. Canavan, 1 N.Y.3d 134, 770 N.Y.S.2d 277, 802

N.E.2d 616 (N.Y. 2003), the Court of Appeals held that when retaining a vehicle, a
municipality must “establish that probable cause existed for the defenuotsirels
warrantless arrest, that it is likely to succeed on the merits of the forfestior, and

that retention isiecessary to preserve the vehicle from destruction or sale during the
pendency of the proceedingld. at 144—-45. Similarly, SCCL § 270-26(B)(1) directs

“the neutral Magistrate to determine whether probable cause existed for the d&sendan
warrantless mest, whether the County is likely to succeed on the merits of the forfeiture

action, whether retention is necessary to preserve the vehicle from destorctale

14



during the pendency of the forfeiture proceeding, and whether any other meesuicks
better protect the Countyinterest during the proceedings.”

Since the establishment of the Krimstdwaringfor cases involving the retention
of vehicles pending the resolution of civil forfeiture actions, courts in thisalieave
specifically addresedconcerns raised byehicle ownerselating tothealleged
inadequacy ofhe Defendant’'postseizure retention hearing# this regard, in Boyle v.

County of Suffolk, 106V—3606 (JS)(ARL), 2010 WL 4340627 (E.D.N.Y. Oct. 19,

2010), the plaintiff brought a 42 U.S.C. 8§ 1983 action relating to the seizure of his
vehicle. Although the plaintiff was afforded a post-seizure retention hearisgugat a
preliminary injunction directing the immediate return of his vehicle, alle@ivag the
County’s postseiaire hearing procedures violated his First and Fourteenth due process
rights to a properly conducted pasiizure hearing, as mandateddoymstock” Id. at

*1.

TheBoyle court first observed that under tiemstock standard, “due process
requires the retention hearing to consider three issues: whether probablextsaedda
the arrest of the vehicle operator; whether it is likely the [municipality] willgten an
actionto forfeit the vehicle; and whether itmecessary that the vehicle remain
impounded in order to ensure its availability for a judgnoéiorfeiture” 1d. at *2
(citations andnternal quotation marks omitted)t also observed that “[tlhe burden of
proof by a preponderance of the evidence as to these issues” remained with the
municipality. 1d. (citation omitted)

TheBoyle court then proceeded to find that while the County had satisfied the

first two prongs undekrimstocKs framework, the County had failed to satisfy the final

15



prongof establishing that impounding the plaintiff's vehicle waseassary.Id. at*4.
Accordingly, theBoyle court directed the Defendant County to either return the
plaintiff’'s vehicle within seven business days or else conduct a new retentrorghea
compliance with Krimstocland its progenyld. at *6.

In Ferrari v. County of Suffolk, 790 F. Supp. 2d 34 (E.D.N.Y. 20E&)ré@ri ),

the Court again considered the post-seizure retention hearing procedures emptbged b
Defendant County, this time in the context of a Fed. R. Civ. P. 12(b)(6) motion. In
Ferrari | the plaintiff alleged that

as a matter of policy and practice, the County was not

required at the [ ] retention hearing to meet its entire burden

of demonstrating whether prdila cause existed for [the

plaintiff's] arrest, whether the Gmty would likely succeed

on the merits in its forfeiture action, whether retention was

necessary to prevent the destruction or sale of the vehicle

pending the forfeiture proceedirgnd whether any less

restrictive means existed for protecting the County’s

interest.
Id. at 39(citation and internal quotation marks omittedhe Ferrari Iplaintiff further
allegedthat the Defendant “improperly shiftfed] onto him the burden of showing
hardship.” Id.

TheFerrari Icourt found that “[the plaintiff's|clomplaint pleads underlying
violations of both procedural and substantive due prdcddsat *45. Specifically, the
court surmised that, in relevant part, the following factual allegations by théfplain
were sufficient to state claims for violations of both procedural due process and
substantive due process:

With respect to procedural due pess, [the plaintiff]
alleges that: . . (i)] in violation of Krimstock the County

failed to establish, by a preponderance of the evidence, that
retention was to prevent the sadestruction or sale; and

16



[(i1)] Justice DiNotdfailed to make a statement of findings
covering two oKrimstocKs three prongs. And, with

respect to substantive due proc¢gee plaintiff]

successfully pleads that the County obtained impoundment
because Justice DiNoto failed to apply settled law, and
instead may have relied on the Coustyiultiple,

egregious misstatements of the law.

Id. at 45 (citation and internal quotation marks omitteih)e Ferrari Icourt also

determined that the Plaintiff had “properly [pled] a Section 1983 claim against a
municipality,” since henot only “allege[d] that Suffolk County knowingly trains and/or
deliberately permits, the hearing officer who preside over ietehearings to
deliberately and systematically refuse to comport with the requiremebisedProcess
or the [SCCL],” but also claimed “that SuffolkoGnty deliberately permits its hearing
officers to violate Krimstock Id. at 45-46 (citation and internal quotation marks and
brackets omitted).

In themore recent decisioof Ferrari v. County of Suffolk, No. 1GV—-

4218(JS)(GRB), 2013 WL 4017022 (E.D.N.Y. Aug. 6, 2018gftari I'), the court
further considered the claims brought by the plaintiffénrari Iwhile resolving the
parties’ crossnotions for summary judgment pursuant to Fed. R. Civ. PVith
respect to the plaintiff's substantive due process clainf¢heri Il court granted
summary judgment in favor of the County, because “[the] [p]laintiff's propetéyest in
his vehicle is not the type of fundamental right subject to substantive due process
protections.” Id. at *9.

As to the plaintiff's procedural due @eess claim, thEerrari Illcourtheld hat
“[the Assistant County Attornégj failure to establish by a preponderance of the

evidence that retention was necessary, and [Magistrate] DiNoto’s fenlarake findings
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on the record regardirtgrimstock’ssecand and third prongs all constitute[d] violations
of [the] [p]laintiff's right to procedural due procesdd. at *7. While the court found
thatfor the purposes ofstablishing Monellliability, “[the] [p]laintiff ha[d] failed to
establish a pattaror practice of hearing officers failing to issue a statement of findings”
or to establishthat the County had failed to train its hearing officensevertheless
concluded “that [the] [p]laintiff ha[d] established that the County ha[d] a widadpr
practice of failing to meet its burden under Krimstdcld. at *10-11. As such, the
court“grant[ed] summary judgment in favor of [the] [p]laintiffidnis procedural due
process clainarising out of the County’s failure to establish its burden at his retention
hearing[.]” Id. at *11.

It is with this legal framework in mind that the Court now proceeds to consider
the Defendarg Rule 12(b)(6) motion to dismiss and théficiency of the Plaintifé
Complaint.

C. As to Whether the Plaintiff was Required to Bring an Article 78 Proceeding

As an initial matter,n this case, the Defendant argues thaPlaintiff was
required to first challenge the Determination by bringing arcker78 proceedig before
initiating this action. In this regard, the Defendaasserts thd{t]he fact that [the]
Plaintiff failed to avail himself of State procedural remetiasorder“to challenge the
postseizure determination [ ] precluddsm fromnow brining a procedural due process
claim, (Def. Mem. at 18.) The Court disagrees.

“In order to establish a procedural due process violation, a plaintiff must prove
that he or she was deprived of an opportunity granted at a meaningful time and in a

meaningful manner for a hearing appropriate to the nature of the @&saly v.
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Colchester863 F.2d 205, 211 (2d Cir. 1988) (citations and internal quotation marks and
alterations omitted) (emphasis in originajowever, where a plaintiff “was free to bring
an Article 78 mandamus proceeding in New York State court” but didjeograllythe
plaintiff “cannot now be heard to complain of a denial of procedural due process.”

Nenninger v. Port Jefferson, 509 F. App’x 36, 39 n.2 (2d Cir. 2@E®)als@®range

Lake Assocs. v. Kirkpatrick, 825 F. Supp. 1169, 1179 (S.D.N.Y. 1993) (“Since Plaintiff’

claim in this case is procedural, an article 78 hearing was available in statarwbur
there can be no procedural due process violation.”).

Nevertheless[w] hen the deprivation occurs in the more structured environment
of established state procedures, rather than random acts, the availability of
postdeprivation procedures will not, ipso facto, satisfy due prdcétslenic Am.

Neighborhood Action Comm. v. City of N.Y., 101 F.3d 877, 880 (2d Cir. 1996). In this

regard, thecourt inEerrari llexplainedas follows

Although the Second Circuit has held that an Article
78 proceeding generally satisfies due process if the
deprivation is caused by random, unauthorized state
conduct, an Article 78 proceeding is not sufficient where it
is the state system itself that destroys a compldimant
property interest, by operation of law.

In the present case, the issue is not whether
[Magistrate] DiNoto was a lone judge who randomly
misapplied the law or whether [the] Assistant County
Attorney [ ] arbitrarilyattempted to shift the burden to [the]
[p]laintiff. If this were the case, the Courgyargument
that the availability of a state remedy bars any due process
claim would be much stronger. Rather, the issue is whether
the County’s procedures for vehicle retention hearings, in
fact, ignoreKrimstockand thg SSCL]. Because the
deprivation here is allegedly systemic, and not random, the
availability of an Article 78 proceeding does not bar
Plaintiff's claim.

Ferrari I, 2013 WL 4017022, at *8 (citations and internal quotation marks omitted).
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Accordingly, because the Plaintiff here, like the plaintifEerrarill, alleges that
the Defendant’s procedural due process violations are systematic as opposddrnyg ra
the Court finds that the Plaintiff was not requiredirtst initiate an Article 78 proceeding
beforecommending this actionAs such, the Court declines to grant the Defendant’s
Rule 12(b) motion to dismiss on this basis.

D. As to Whether the Plaintiff has Stated a Procedural Due Process Chai

A procedural due process violation occurs when the government deprives a
person of a protected life, liberty, or property interest without first providingenatid

an opportunity to be hearc&eeB.D. v. DeBuono, 130 F. Supp. 2d 401, 432-33

(S.D.N.Y.2000). To prevail on a procedural due process claim, a plaintiff must show that
he or she possessed a protected liberty or property interest and was dephe¢d of

interest without due process of lalassim v. City of Schenectad®55 F. Supp. 2d 32,

37 (N.D.N.Y.2003) (citingcMenemy v. City of Rocheste?41 F.3d 279, 285-86 (2d

Cir. 2001) (internal citations omitted)).

Based on the factual assertions in the Plaintiffs Complaint and the exhibits
included in the Defendant’s motion to dismiss, @waurt finds that the Plaintiff has
successfully stated a claim for violation of procedural due process pursuant ta@2 U.S
§ 1983. In the Court’s view, the Plaintiff hadequatelalleged thahe has a property
interest in his vehicle and thatiring his post-deprivation hearing, the Defendait¢d ©
satisfy its burden undétrimstock Nothing in the Defendant’s exhibits contradict these
allegatiors. Rather, a review of the September 20, 2012 hetangcript reveals that

the Assistant County Attorney was not required to establiglg preponderance of the
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evidencethe threeKrimstock prongs, nor did the Magistrate considéithese prongs in
renderinghis ruling on the record or the Determination.

In this regard, at the hearing, the Assistant County Attorney only appears to have
presented evidence demonstrating (1) that there was probable cause émuted the
Plaintiff's vehicle and (2) that there existed some degree of facilitatioreldléntiff in
allowing Ramirez easy access to the Plaintiff's vehicle even thoughré&adid not have
a license While it could be argued that the Assistant County Attoatdgast addressed
the first two prongs oKrimstock—that is, that there was probable cause for the seizure
of the Plaintiff's vehicleand that the Deindant would likely prevail in a civil forfeiture
actionsince the Plaintiff facilitated Ramirez’s illegal use of the Plaintiff’'s vehicle
nothing presently before the Court suggests that the Assistant County Atatiségd
the Defendant’s burden o$tblishing by a preponderance of the evidertbef it was
necessary for the Plaintiff's vehicle to remain in the Defendant’s possessas to
ensure its availability in the eventual civil forfeiture acti@eeKrimstock Il, F. Supp.
2d at 252.

The Magistrate also did not comply with KrimstqQadk that, on the recordhe
only foundthat probable causxistedand that there was sufficient facilitatibg the
Plaintiff to warrant the retention of the vehicle pending the civil forfeituoegeding.

His Determination was eveparsersince it only acknowledged the probable cause
prong fromKrimstock At no point did the Magistrate consider whether the retention of
the Plaintiff's vehicle was necessary to prevent the destruction or ghlke BRaintiff's
vehicle or if there were any other less restrictive means to protect the velninlgp ttie

pendency of the civil forfeiture actipas required biKrimstock Seeid. at 252.

21



As discussed abovasuming the Plaintifs allegations are true, the Defendant
failure to satisfyand/or ecognizehis final prong constitutes a procedural due process
violation. To expound on the court’s decisiorBioyle, in the context of resolving ¢h
plaintiff's motion for a preliminary injunctioagainst the same Defend&uaunty, the
court specifically helds follows

Unfortunately for the Countrimstockand the

applicable state law sets forth three prongs that the County

must meet, not two. Under the third prong, the County

must establish by a preponderance of the evidence, that it is

necessary that the vehicle remain impounded in order to

ensure its availability for a judgment of forfeiture. Here,

the Court finds that this prong was not met. Thus, Mr.

Boyle has shown not only a likelihood of success on the

merits, but a certainty of success.
Boyle, 2010 WL 4340627, at *4. This reasoning applies to the instant case, and thus, the
Plaintiff's Complaint adequately plda a procedural due process violation on the part of
the Defendant.

Particularly instructive here is the court’s decisiofr@narra ] where, when
confronted with similar factual allegations agother plaintiff, the court denied the
Defendant’s Rule 12(b)(6)’s motion to dismiss the plaintiff's procedural due groces
claim. 790 F. Supp. 2d at 45. Indeed, as discussed abo¥ertrea Icourt foundthe
complaint to besufficientbecauséhe plaintiff alleged (1) thatii violation of Krimstock,
the County failed to establish, by a preponderance of the evidence, that retention was
prevent the c& destruction or sale” and (2) that thadlstrate who happens to be the
same Magistratevolved in the present case before this Cotailéd to make a

statement of findings covering two Kfimstock’sthree prongs,” and instead based his

determination solely on whether probable cause existed for the seizure of tie. udhic
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As the Plaintiff here makes substantially similar allegadiin his Complaint, the Court
sees no reason why it showgldlayfrom theholdingby theFerrari Icourt.

However, the Court finds thte Plaintiffmay not proceed onsprocedural due
process clainbased onmy theorychallenging thédefendarits purported practice of
requring motorvehicleownerswho prewailedat the pstseizure reintion herings to
sign general releases liability in favor of the DefendantThis is because the Fiaif
lacks standing to assert a procedural due process claim based upon thisa#ieory,

appears he was never subject is #pecific alleged noncompliance with Krimstockee

Steel Inst. of New York v. City of New York, 832 F. Supp. 2d 310, 335 (S.D.N.Y. 2011)
aff'd, 716 F.3d 31 (2d Cir. 2013) (noting that the Second Circuitihtespreted the

rights 8 1983 secures to be personal to those purportedly injured”) (quoting Nnebe v.
Daus 644 F.3d 147 (2d Cir. 20D1(internal brackets omitted).

For similar reasons, tH&aintiff also cannoproceedon any theoryhat relies on
allegations that the Defendant attempted to shift the burden to vehicle owners to
demonstrate hardshigince the Deferaht’'s exhibits reveal thahe Plaintiff was not
subject tohis allegedmproper burden shifting at his ovmearing Id.

E. As to Whether the Plaintiff has Stated a Substantive Due Processaith

“Substantive due process protects against government action that is\grbitrar
conscience shocking, or oppressive in a constitutional sense, but imst aga

government action that is ‘incorrect oradtlvised” Kaluczky v. City of White Plains,

57 F.3d 202, 211 (2d Cir. 1995) (quotibgwrance v. Achtyl 20 F.3d 529, 538 (2d Cir.

1994)). In this regard, “[s]ubstantive due process standards are violated only by conduct
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that is so outrageously arbitrary as to constitute a gross abuse of gavialraméority.”

Natale v. Town of Ridgefield, 170 F.3d 258, 263 (2d Cir. 1999).

In order b allege a property interest sufficient to support a substantive due
process claim, the plaintiff must allege that it had a valid property interest ieribétb

in question.SeelLisa’s Party City, Inc. v. Town of Henrietta, 185 F.3d 12, 17 (2d Cir.

1999) DLC Management Corp. v. Town of Hyde Park, 163 F.3d 124, 130 (2d Cir.

1998); Crowley v. Courville, 76 F.3d 47, 52 (2d Cir. 1996). If the Court finds that the

plaintiffs had an adequate property interest, then the plaintiffs still muge dhat the
defendants acted in an arbitrary or irrational manner in depriving the plaoftitisit

interest.SeeLisa’s Party City 185 F.3d at 1 Matale 170 F.3d at 263.

However, as stated abovbe Ferrari Il court heldas follows:

Not all property right$ ] are entitled to the
protections of substantive due process. Substantive due
process protectsnly those interests that amplicit in the
concept of ordered liberty, i.e., those rights that are so
rooted in the traditions and conscience of our peagie
be ranked as fundamental, The Court finds that Plamtiff’
property interest in his vehicle is not the type of
fundamental right subject to substantive due process
protections.

2013 WL 4017022at *9 (citations and internal quotation marks omitt haus v.

City of Hartford 3:06CV01452 DJS, 2012 WL 1050014, at *8 (D. Conn. Mar. 27, 2012)

(“The protections of substantive due process have for the most part been accorded to
matters relating to marriage, family, procreation, and the right to bodilyrityt€y

(quoting_Albright v. Oliver, 510 U.S. 266, 271-72, 114 S. Ct. 807, 127 L. Ed. 2d 114

(1994)).
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Therefore, mice the Complaint alleges that the Plaintifft®perty interestsi the
use anghossessioof his vehicle, he has failed to statelamo for violation of
substantive due process. As a consequence, the Court grants the Defendant’s motion to
dismisswith respect to thisubstantive due proceskaim and dismisses pursuant to
Fed. R. Civ. P. 12(b)(6).

E. As to Whether the Plaintiff's Procedural Due Proces€laim Satisfies Monell

As the Court discussed at length abotte hold a municipality liabl¢under 8§
1983], a plaintiff is required to plead {ljree elements: (1) an official policy or custom
that (2) causes the plaintiff to be subjected to (3) a denial of a constaluigint.”

Ferrarill, 2013 WL 4017022, at *10 (quoting Zahra v. Town of Southold, 48 F.3d 674,

685 (2d Cir. 1995)). In the Court’s view, the Plaintiff in this case has satisfied this
requirement so that his procedural due process claim may satvhis sage of the
litigation.
Instructive in this case is the court’s holding=rarril, a decision which this

Court revisits once again. Faced witimigar allegatiors in the complaint as those
issue in the instant action, the Court found that the plaintiff had properly pled his 42
U.S.C. § 1983 claim against the Defendant Couftgtrarri | 790 F. Supp. 2d at 45. In
this regard, th&errai Icourt explained as follows:

[The plaintiff] alleges thaSuffolk County knowingly trains

and/or deliberately peritsi, the hearing officers who

preside over retention hearings to deliberately and

systematically refuse to comport with the requirements of

Due Process or the Suffolk County Code. And, although

[the plaintiff] does not plead much factual detail conoegn

Suffolk County’s training programs, is unlikely that a

plaintiff would have information about the [county’s]

training programs or about the cause of the misconduct at
the pleading stag@hus, a plaintiff need only plead that the
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[county’s] failure to train causkthe constitutional
violation in order toplead municipal liability.

Ferrari | 790 F. Supp. 2dt45(citing Amnesty America v. Town of West HartfqQré61

F.3d 113, 130 n.10 (2d Cir. 2004)) (internal quotation marks and brackéted)

In addition, theFerrari Icourt concluded that the plaintiff's allegation that the

Defendant County had a widespread practice of delibgnagemitting its Court
appointed Magistrates to violate Krimstosts “not conclusory[;]but instead was
“augment[ed] bythe Plaintiff's] [identification], without the benefit of discovenf,two
other instances in which [the Defendant County’s] supposedly neutral hearingsofficer
failed to properly appl¥rimstock” Id. at 46. According to theourt, “[t]hree instances
(including [the] [p]laintiff's own claim) might not suffice to overcome summary
judgment[,] [b]ut, afthe motion to dismissjtage . . . permit[ted] a plausible inference
of a widespread practice or informal custom within Suffolk Counlg.(citation

omitted).

In similar fashion, the Plaintiff here alleges that the Defendants trained its
Assistant County Attorneys as well as the County-appointed Magistratgsote iand
disregard the standard set forthKrymstockand subsequenases.The Plaintiff's
Complaint also contains more than three examplé@sstdncesnvolving other motor
vehicle owners where the County-Appointed Magistrates and Assistant County ydtorne

applied a less stringent standard than the one laid ddtilmgtock Thus, the Plaintiff’s

satisfactorilypleads Monelliability for his 42 U.S.C. § 1983 procedural due process

claim.
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G. As toWhether the Plaintiff has Standing to Assert &Claim for a Declaratory
Judgment and Permanent Injunctive Relief

Finally, in this case, the Plaintiff seeks a declaratory judgment and permanent
injunctive relief enjoining the Defendant’s from committing futprecedural due
process violations like the ones he allegedly experienced at his own post-seentrerret
hearing. However, “the JRintiff lacks standing to seek injunctive relief,” since his
“complaint is wholly devoid of any allegation that he will likely be subjeduture
[seizures of his vehicle] and thus ‘immediately in danger of suistpgome direct

injury.” Ward v. Murphy 330 F. Supp. 2d 83, 98 (D. Conn. 2004) (quotity of Los

Angeles v. Lyons, 461 U.S. 95, 103, 103 S. Ct. 1660, Esll2d 675 (1983)

Relevant here, ibyons, the Supreme Court of the United States found that the
Plaintiff lacked standing to seek ppastive injunctive reéf enjoining the Lo#&ngeles
Police Departmer(the “LAPD”) from using an unlawful choke hold like the one it had
allegedly used on the plaintiff. 461 U.S. at 99, 106. The Supreme Court reasoned that
the plaintiff lacked standingdeause he made no allegation that he was likely to suffer
future injury from the LAPD’s administration of the choke hold and only relied on
allegations concerning the LAPD’s past use of the choke hdldt 106.

The Second Circuit has also provided additional guidance, as follows:

Standing requiregnter alig that the plaintiff show
anactual or immineninjury in fact, and when seeking
prospective injunctive relief, the plaintiff must prove the
likelihood of future or continuing harmAlthough pat
wrongs may serve as evidence bearing on whether there is a
real and immediate threat of repeated injsogch evidence
does not in itself show a present case or controversy

regarding injunctive relief if unaccompanied by any
continuing, present adverséfects.
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Pungitore v. Barbera, 506 F. App’x 40, 41-42 (2d Cir. 2@diations and internal

guotation marks and ellipse omitted).

Accordingly, because there no allegation by the Plaintiff that @l personally
suffer future injury and because “a plaintiff with no claim of his own lacksdshg to
assert the rights of others,” the Court grants the Defendant’s motion to dismiss the

Plaintiff's third cause of action. Ribeiro v. Travis, No. 00 Civ. 6763(AGS), 2001 WL

893366, at *3 (S.D.N.Y. Aug. 8, 2001) (citations omitted).
[ll. CONCLUSION

For the foregoing reasons, it is hereby

ORDERED that themotion by theDefendanto dismisghis actionpursuant to
Fed. R. Civ. P. 12(b)(6) is granted in part and denied in part. The dismisses the
Plaintiff's substantive due process claim and claim for declaratory judgmel
permanent injunctive relief, but declines to dismiss the Plaintiff’'s procedurgrdaess
claim. The Courfindsthat the Plaintiff has stated a viadl2 U.S.C. § 1988laim that
the Defendant violated his procedural due process rights under the Fourteenth

Amendment of the United States Constitution and for municipal liability under Monell.

SO ORDERED.
Dated:Central Islip, New York
Februarye, 2014

/s Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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