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Presently before the Court is a motion by tharRiffs to certify a class action pursuant
to Federal Rule of Civil Prodeire (“Fed. R. Civ. P.”) 23(b)(3) dall persons who work or have
worked for [the] Defendant in the State of Newrk'at any time from the six (6) years prior to
the filing of this complaint to the entry of judgment in the case.”

For the reasons set forth below, eurt grants the Plaintiffs’ motion.

. BACKGROUND

A. Relevant Reqgulations

The Plaintiffs’ primary basis for assertititat the proposed class meets the requirements
of Fed. R. Civ. P. 23 is that the Defendantd agolicy of not payingheir production workers
overtime pay or spread of hours wages. Accorgirnbtke Court finds it necessary to first provide
a brief overview of the requirements under Newkvi@gulations for overtime and spread of
hours wages.

As to overtime, New York regulationsgere qualifying employers to compensate
employees for hours worked in excess of forty bqear work week at iate not less than one-
and-one-half times the regular rate of pay suligcertain exemptionsot relevant here. 12
NYCRR § 142-2.2.

As to spread of hours, New York regulatr@guires that “[a]n eployee . . . receive one
hour’s pay at the basic minimum hourly wage rateaddition to the minimum wage required in
this Part for any day in which . . . therepd of hours exceeds 10 hours.” 12 NYCRR § 142-2.4.
“Spread of hours” is, in turn, fieed as “the interval betwedhe beginning and end of an
employee’s workday” and “includes working tirpis time off for mea plus intervals off
duty.” Id. at 8 142-3.16. In other words, “an employer must pay an employee who works more

than ten hours in one day an additional hoduhatminimum wage.” (See Mar. 5, 2014 Order,



Dkt. No. 67, at 16—17) (quoting parenthetically Rala v. Z & G Distributes, Inc., No. 11 CIV.

2538 AT FM, 2013 WL 4007590, at *3 (S.D.N.Y. Au8.2013)); see also Shahriar v. Smith &

Wollensky Rest. Grp., Inc., 659 F.3d 234, 242 (2d Zid.1) (noting that the spread of hours

provision requires “employers fiay servers an extra hour’s paythe regular minimum wage
for each day they work more than ten hou(sifing N.Y. Comp.Codes R. & Regs. tit. 12, 8§
137-1.7 (2010)).

B. The Parties

1. The Defendants

The Defendant Harvest Bakery is a New Yodkporation with its principal place of
business located in Central Islip, New Yol§&ee Am. Compl., Dkt. No. 60, at { 20; Answer,
Dkt. No. 64, at § 17.) It is a noomercial bakery and has both @guction and a storage facility.
(See Am. Compl., Dkt. No. 60, at § 2; Answekt. 64, at J 2; Marconti Dep., Romero Decl.,
Ex. A, at Tr. 14:3-14.)

The Defendant Marconti is the President @iief Executive Officer of Harvest Bakery
and has authority to make pallrand personnel decisions. (See Am. Compl., Dkt. No. 60, at {1
23, 25; Answer, Dkt. No. 64, at {1 23, 25.)

The Defendant Gonzalez is a Vice Presidat Harvest Bakery who supervises the
production employees and also hathatity to make payroll and psonnel decisions._(See Am.
Compl., Dkt. No. 60, at 71 28—-3-; Answer, Dkt. No. 64, at 11 28-30.)

Gonzalez and Marconti each own a fifty petcgrare of the Harvest Bakery. (Marconti

Dep., Romero Decl., Ex. A, at Tr. 8:6-11.)



Currently, the Defendants employ twentglgiemployees, of which twenty-six are
production workers who make the bakery goodd by Harvest Bakery. (See id. at Tr. 14:4—
15:17.) All of the production workers are hiyuemployees. (Id. at Tr. 27:2-6.)

2. The Plaintiffs

a. Rivera

From June 2010 to December 2012, the RfaiRivera was employed by the Defendants
as a production worker. (Rivera Decl., Dkt. M8-10, at § 3.) His primary duties were “baking
and packaging bread, cleaning and washingwake mopping and cleaning the premises, and
unloading truck deliveries.”_(lcat 1 4.) In June 2010, when Was hired by the Defendants,
Rivera earned $7.25 per hour. (See the Defs.” RespdasRivera’s First Set of Intergos., Dkt.
No. 42-3, at 1 1.) In July 2012, the Defendantsgased his wages to $8.50 per hour. (1d.)

According to a declaration filed in suppof the Plaintiffs’ present motion, Rivera
usually worked from 5:00am to 10:00pm or sgeen hours per day, six days a week, which
amounts to a total of 102 hours per week. (Id.@&) At his deposition, htestified as follows:

Q. How many hours a week did you work?

A. The truth is per day, sometimes | dimbre than 13, 14 hours. That is why |

don’t know the amount, because there were just so many hours per week.

(Rivera Dep., Zabell Decl. XM, at Tr. 52:16-54:3.)

In his declaration and in h@eposition, Rivera stated thdgspite the fact he often
worked more than forty hours per week, he wagnpaid overtime wages for his work. (See
id. at Tr. 40:16-19; Rivera DecDkt. No. 42-10, at 11 5, 8; Rive&s&esponses to the Defs.’

Second Set of Intergos, Dkt. No. 44-8, aR$$.) Further, in ponse to Rivera’s

interrogatories, the Defendants sththat they did not pay himt‘a rate of 1.5 times his regular



rate for hours worked in excess of forty (d@urs per week.” (See the Defs.” Responses to
Rivera’s First Set of Intgos., Dkt. No. 42-3, at § 11.)

The Plaintiffs also offer a copy of an employee report supposedly generated by the
Defendants which indicates when Rivera pundhealand out of work. (See Romero Decl.,

Dkt. N. 42-6, Ex. E.) On the spreadsheet, thd tateber of hours listed fanost of the days is
greater than ten houper day. (See id.)

In addition, from November 2012 to M&r€013, Rivera was employed by Inner-Pak
Container, Inc (“Inner-Pak”)._(Sdeivera’s Responses to the Defsdurth Set of Interogs., Dkt.
No. 44-10, 1 1.) From November 2012 to Decen2i®d?2, Rivera appears to have worked at
both Inner-Pak and Harvest Bakelyis not clear from the record what his role or regular hours
were at Inner-Pak.

b. Roldan

From June 2011 to June 2013, the PlaiRdfdan was employed by the Defendants as a
production worker. (See Roldan Decl., Dkb.N5-3, at 1 3.) His primary job duties were
“decorating and packaging bread and cookiesratng a machine that wrapped bread and
cookies, cleaning and washing bakeware, mopping and cleaning the premises, and unloading
truck deliveries.” (Id. at § 4.)

In addition, from November 2012 to Mar213, Roldan worked at Inner Pak. (See
Roldan’s Responses to the Defs.’ Fourth Sentarrogatories, Dkt. No. 44-9, at  1.) From
March 2013 to April 2013, Roldan worked for JMckaging. (See id.) Finally, from June 2013
to August 2013, he worked for PRC Indudritnc. (“PRC Industries”)._(See id.)

Therefore, from November 2012 to Au@13 — with the exception of May 2013 —,

Roldan performed work for Harvest Bakery dada second employer. (Seeid. at{7.)



According to a declaration filed in supportie$ motion for conditnal certification of a
collective action pursuamo FLSA 8§ 216(b), from June 2011 to May 2012, Roldan typically
worked at Harvest Bakery from 10:00am to 10paven days per week, for a total of eighty-four
hours per week. (Id. at  6.) Hbso stated that the Defendang&s/er paid him overtime wages.
(Id. at 7 8.)

The Plaintiffs also offer a copy of a repptrportedly prepared by the Defendants, which
lists when Roldan punched into and out of work. (See Romero Decl., Dkt. N. 42-7, Ex. F.) The
hours on the spreadsheet frequentlyezd ten hours per day. (See id.)

c. Quintanilla

The Defendants represented in their oN&ey responses that from 2011 to 2013, they
employed Quintanilla as a production workereg$he Defs.” Responses to Quintanilla’s First
Set of Interrogs, Dkt. No. 42-5, at § 1.) Howevee, report offered by the Plaintiffs, which lists
when Quintanilla punched into and out of work, cades that he worked Hiarvest Bakery from
February 9, 2012 to April 18, 2014. (Romero Decl., Dkt. No. 42-8, Ex. G.)

Initially, when he was hired, the Defendapésd Quintanilla $7.25 penour, and in July
2012, they increased his wages to $8.50 per h@ege the Defs.” Responses to Quintanilla’s
First Set of Interogs, Dkt. No. 42-5, at { 1.)

On the issue of overtime, Quintanilla’stiesony was somewhat inconsistent. Initially,
he testified as follows:

Q. And did you receive the saramount of cash every week?

A. Not the same amount, no. Because sometimes | put in fewer.

Q. So when you worked many hours, you received more pay than when you

worked fewer hours, correct?

A. Yes, that is so.

(See Quintanilla Dep., Zabell DecEx. N, at Tr. 11:6-14.).



However, later in his deposition, he main& that the Defendants did not pay him
overtime:

Q. And because you didn’t get the migou decided to sue them, correct?
A. Not the raise. It was the ovigne that | didn’t get paid for.

(Id. at Tr. 16:6-9.) Subsequently, he addfelrom 2011 until the beginning of 2013, | did not
receive overtime.” (Id. at Tr. 25:16-20.)

Quintanilla’s employee report also showatthis hours consistently exceeded ten hours
per day. (See Romero Decl., Dkt. No. 42-8, Ex. G.)

In discovery, the Defendants represented Ghantanilla was not paid “at a rate of 1.5
time his regular rate for hours worked in exces®uyf (40) hours per week.”_(See the Defs.’
Responses to Quintanilla’s First Set of Inbgs, Dkt. No. 42-5, at 1 10.) However, on October
22, 2013, Quintanilla signed arfo acknowledging that his rate of pay was $8.50 and his
overtime rate of pay was $12.75. (See Zabell Decl., Dkt. No. 44-7, Ex. G.)

d. Rene Galvez

Finally, non-party Rene GalvéZalvez”) filed a céclaration in support of the Plaintiffs’
present motion. _(See Galvez Decl., Dkt. H@-1.) From December 2010 to April 2014, he
worked as a production worker for Harvest Bakgi§ee id. at  3.) Tthat end, his primary
duties entailed “baking andipkaging bread, cleaning and washing bakeware, mopping[,] and
cleaning the premises.” (Id.) When he waed, he was paid $7.25peour; later, on an
unspecified date, his wages were inceeb® $10.50 per hour. (Id. at § 6.)

He stated that he “usually worked frdn®0am to 9:00pm, Monday to Saturday[,] and
5:00am to 7:00pm on Sundays,” which amountsttta of 110 hours per week. (See id. at

5.) However, according to his declacaj the Defendants never paid him “overtime



compensation at the rate of one and one-haksi[his] regular hourly rate of pay for hours
worked in excess of forty hasiper week.” (Id. at 1 9.)

C. The Testimony Reqgarding theDefendants’ Payroll Policies

Neither party points to any written policiesplemented by the Defendants with respect
to payroll, overtime, or spread of hours wages.

Marconti testified that the Defendants usetiime card system” to keep track of the
hours that their employees worked. (MarcontpD&omero Decl., Ex. A, at Tr. 31:2-9.) Under
this system, “[e]mployees scan their card togbuim and scan it to punch out.” (1d.)

Marconti further testified that the payrpme for production workers started on Thursday
and ended on a Monday of the following wke€ld. at Tr. 31:10-15.) In response to
interrogatories from the named Plaintiffs, the Delfl@nts represented thaethpaid the Plaintiffs
weekly paychecks and cash in compensatioth®thours that they worked in any particular
week. (See the Defs.” Responses to Rivera'st Set of Interrogs., Dkt. No. 42-3, at | 12; the
Defs.” Responses to Roldan’s First Set ofdrtgs., Dkt. No. 42—4, at T 2; the Defs.” Responses
to Quintanilla’s First Set of Interrogs., DNo. 42-5, at 1 11.) It isot clear whether the
Defendants also adopted this practice watspect to other production workers.

With regard to the issue of overtime, Marconti testified as follows:

Q_.hPLaintiff Rivera worked more than forty hours in some workweeks; is that

right~

A. Yes.

[...]

Q. Mr. Marconti, am | correct that prior tbe commencement of this lawsuit, that
none of the hourly employees at Harvest Bgkeere paid time and one half their
regular rate of pay for hourgorked in excess of forty?

[...]
A. Yes.

[..]

Q. Mr. Marconti, showing you what's beemarked Plaintiff’'s Exhibit Number 6,
which I'll represent to you are the timecords produced by Harvest Bakery in

8



response to our request rethte Miguel Roldan. And gt looking at the exhibit,
can you tell me did Mr. Roldan work mattean forty hours in some workweeks?
A. In some workweeks, yes.

Q. Prior to the commencement of this lawsuit, did other hourly paid employees
work more than forty hours in a workweek?

[..]

A. 1 would have to back anaddk at their time records to see.
(Marconti Dep., Romero Decl., Ex. A, at Tr. 31-40:9; Marconti Dep., Zabell Decl., Ex. N, at
Tr. 40:15-42:22.)

D. The Procedural Background

On February 6, 2013, the Plaintiff Riveranmmenced this action against the Defendants
asserting that the Defendants) féiled pay him overtime in viation of FLSA 8207(a)(1); (ii)
failed to pay him overtime in violation of Section 142—2.2 of Title 12 of the New York Code of
Rules and Regulations (“NYCRR?”); (iii) failed fmay him the federal minimum wage as set forth
in FLSA § 206(a)(1); (iv) faild to pay him the New York minimum wage as set forth in Section
146-1.2 of Title 12 of the NYCRR; (v) failed toyhim spread of hours wages in violation of
Section 142-2.4 of Title 12 of ti¢YCRR; and (vi) failed to comp with the notice and record-
keeping requirements set forth in NYLL 8§ 195. (See Compl. at 1 63-94.)

On March 7, 2013, the Defendants filed aaveer to the complain(See Answer, Dkt.

No. 6.)

Also on March 7, 2013, the Defendants semeaffer of judgmenbn Rivera pursuant
to Fed. R. Civ. P. 68._(See Zabell Decl., D¥b. 44-1, Ex. A.) Rule 68(a) states, “At least 14
days before the date set for trial, a partiedding against a claim may serve on an opposing
party an offer to allow judgment on specified termwith the costs thescccrued.” The offer was
for a judgment in the amount §¥,500, including recoverable costs and fees, and required

Rivera to accept the offer withten days. (See id.)



It is undisputed that Rivera never accepted the Defendzfas’of judgment. (See the
Defs.” Opp’n Mem. of Law, Dkt. No. 45, at 7-9; the PIs.” Reply Mem. of Law, Dkt. No. 49, at
1)

On November 8, 2013, Rivera filed a mottorconditionally certify a collective action
pursuant to FLSA § 216(b) &fa]ll non-exempt employees of Defendants . . . who performed
duties, including but not limited to, assisgiin packing and baking, cleaning bake-ware,
maintaining and cleaning the premises, andantiing truck deliveries at any time during the
three (3) years prior to the filing of their respee consent forms.” _(See the PIs.” Mem. of Law,
Dkt. No. 16, at 2.)

On May 20, 2013, the Defendants servedmended offer of judgment on Rivera
pursuant to Fed. R. Civ. P. 68 for $8,600, excludewpverable costs arfides. (See Zabell
Decl., Dkt. No. 44-2, Ex. B.)

Again, Rivera did not accept the Defendaofter of judgment. (See the Defs.” Opp’n
Mem. of Law, Dkt. No. 45, at 7-9; the PIs.” Rgplem. of Law, Dkt. No. 49, at 1.)

On June 18, 2013, Roldan filed a consent ftorinecome part of the collective action
pursuant to FLSA § 216._(Seelan Consent, Dkt. No. 11.)

On July 7, 2014, United States Magistritelge Gary R. Brown rendered a decision
granting Rivera’s motion to conditionally certiiycollective action pursaato FLSA § 216(b).
(See Order, Dkt. No. 24, at 8-9.)

On September 6, 2014, Quintanilla filed a coh$erm to become part of the collective
action. (See Quintanill@onsent, Dkt. No. 27.)

On October 4, 2014, the deadline to opt ihi® collective action gired. (See Order,

Dkt. No. 59, at 7-8.)

10



On December 8, 2014, the Defendants serveaffan of judgment on Roldan pursuant to
Fed. R. Civ. P. 68 for $7,500, excluding recoverabsscand fees._(See Zabell Decl., Dkt. No.
44-3, Ex. C.) Also on December 8, 2014, the Defendants served an offer of judgment on
Quintanilla pursuant to Fed. R. Civ. P. 68 $8,600, excluding recoverable fees and costs.
(Zabell Decl., Dkt. No. 44-4, Ex. D.)

Both Roldan and Quintanilla chose not toegut the Defendants’ offers. (See the Defs.’
Opp’n Mem. of Law, Dkt. No. 45, at 7-9; the PIs.” Reply Mem. of LBWt, No. 49, at 1.)

On September 18, 2015, this Court granted a motion by Rivera to amend the complaint to
add Roldan and Quintanilla as named Plaintiffhis action. (See Order, Dkt. No. 59.)

On May 1, 2015, nearly six months after tpg-in period ended, Galvez filed a notice of
consent to opt-into the tective action. (See Galvez Consent, Dkt. No. 48.)

On October 9, 2015, the Plaintiffs filed amended complaint._(See Am. Compl., Dkt.
No. 60.)

On October 29, 2015, the Defendants filed aswan to the amended complaint. (See
Answer, Dkt. No. 64.)

E. The Present Motion

As noted, presently before the Court is Biaintiffs’ motion to certify a class action
pursuant to Fed. R. Civ. P. 23(b)(3). The adezhcomplaint defines the proposed class as “all
persons who work or have worked for [HarvBakery] at any time from the six (6) years prior
to the filing of this complaint tthe entry of judgment in thisase.” (Am. Compl., Dkt. No. 60,
at 1 57.) The Plaintiffs assehat the proposed class meets tbquirements of Rule 23(a) and

(b)(3) primarily because they assert that refendants had a common policy of denying their

11



employees overtime pursuant to Section 142-2.2 of Title 12 of the NYCRR and spread of hours
wages pursuant to Section 142-2.4 of Tlikeof the NYCRR. (See id. at {1 61.)

The Defendants oppose certificatj asserting thdt) the Plaintiffs’ motion is premature
because discovery has not been completedhgixlass action has been rendered moot by the
Rule 68 offers of judgment that they made t® tlamed Plaintiffs; and (iii) the Plaintiffs have
failed to show, by a preponderance of evidenc,ttie proposed classeets the requirements
of Rule 23(a) and (b)(3). _(See the De@pp’n Mem. of Law, Dkt. No. 10-19.)

In reply, the Plaintiffs asdgethat (i) their motion is not prmature; (ii) their claims are
not moot; and (iii) the proposed class meets thairements of Rule 23(a) and (b)(3). (See the
Pls.” Reply Mem. of Law, Dkt. No. 49, at 3-15.)

Below, the Court will address tiparties’ respective positions.

II. DISCUSSION

A. The Legal Standards

A class action may only be ¢ified if it meets the following requirements set forth in
Fed. R. Civ. P. 23(a): (1) “theads is so numerous that joindeatifmembers is impracticable,”
known as “numerosity”; (2) “there are questionsan¥ or fact common to the class,” known as
“commonality”; (3) “the claims or defenses of tlepresentative parties are typical of the claims
or defenses of the class,” known“ggicality”; and (4) “the representative parties will fairly and
adequately protect the intste of the class,” known as “eguacy of representation.”

In addition to these four requirements, assl must meet one thfe three standards set
forth in Fed. R. Civ. P. 23(b). Here, the Ptdia seek to certify a class under Rule 23(b)(3),
which requires that: (i) “the questions of lawfact common to class members predominate

over any questions affecting onhdividual members,” also referred to as the “predominance”

12



requirement; (ii) and “the class action [be] sumeto other available methods for fairly and
efficiently adjudicating the cordversy,” also known as tlfsuperiority” requirement.
“The party seeking class cditation bears the lwden of establishing by a preponderance

of the evidence that each of Rule 23’s requerta has been met.” Myers v. Hertz Corp., 624

F.3d 537, 547 (2d Cir. 2010). In addition, a clasg be certified onlyf, “after a rigorous
analysis,” the district aot determines that all of the relenaequirements of Rule 23 have been

satisfied._See Comcast Corp. v. Behrend, 133 S. Ct. 1426, 1432, 185 L. Ed. 2d 515 (2013)

(“[C]ertification is proper only if ‘the trial coulis satisfied, after a rigous analysis, that the
prerequisites of Rule 23(a) haveebesatisfied.’ . . . . The sameadytical principles govern Rule

23(b).”) (quoting _Wal-Mart Stores,dnv. Dukes, 564 U.S. ——, —— 131 S.Ct. 2541, 2551

2552, 180 L.Ed.2d 374 (2011)).
Such an analysis will often “entail some dae with the merits of the plaintiff’s

underlying claim.” _Dukes, 131 S. Ct. at 2551;@dcTeamsters Local 445 Freight Div. Pension

Fund v. Bombardier Inc., 546 F.3d 196, 202 (2d 2m08) (““[T]he obligation to make such

[factual] determinations is not lessened by amgthetween a Rule 23 requirement and a merits

issue, even a merits issue tigtdentical with a Rule 23 gelirement.”) (In re Initial Pub.

Offerings Sec. Litig., 471 F.3d 24, 41 (2d Cir. 2006)).

B. As to Whether the Plainiffs’ Motion is Premature

As an initial matter, the Defendants asseat the Plaintiffs’ motion is premature because
they filed the motion before the Plaintiff Roldaas deposed. (The Defs.” Opp’n Mem. of Law,
Dkt. No. 45, at 2-3.) In addition, they assert thatPlaintiffs’ motion islargely predicated

upon factual assertions that are misleadingdisidgenuous” because the Plaintiffs omitted what

13



they contend to be relevant porits of Marconti’s deposition trangat. (Id.) On these bases,
the Defendants assert tha¢ tGourt should deny the Plaiifési motion. (See id.)

In response, the Plaintiffsgert that (i) the Defendants affeo legal authority to support
their position that their motion cde denied because it is “premature” or because they omitted
portions of an individual's depi®n testimony from their paperand (ii) their motion is not
“premature” because they filed it after the arthad exchanged significant document discovery
and taken the depositions of Marconti, the Dd#nt’s principal owner, and two of the named
Plaintiffs. (See the PIs.” Reply Mem. of Laldkt. No. 49, at 3.) The Court agrees.

The Defendants offer no legal authoritystgoport their propositn that a movant can
only make a motion for class certification un&ere 23 after discoveryas been completed.

Rule 23 does not contain a requirement as tenndnmotion for certification can be made, nor
has the Court identified any casetopting such a requirement.

To the contrary, as noted above, a district court can certify a class action so long as it
finds that the movant has saitf their burden of proving, by aggonderance of evidence, that
the proposed class meets the requiremeriutd 23. _See Myers, 624 F.3d at 547. While a
movant who moves early in discay may risk the denial of his or her motion for failure to
produce enough evidence to warreeittification, there is no badigr denying a movant’s solely
on the basis of when he or she moved to gethié class. Accordingly, the Court finds the
Defendants’ contention that the Court should diaeyPlaintiffs’ motion as premature to be
without merit.

The Defendants also offer no support fortipgoposition that the Plaintiffs’ motion “is
largely predicated upon factual aggms that are misleading adésingenuous.” (See the Defs.’

Opp’n Mem. of Law, Dkt. No. 45, at 2.) The fdbat the Plaintiffs submitted only portions of

14



Marconti's deposition transcript which thdgem relevant does not make their motion
disingenuous or misleading. There is nothinthenFederal Rules or the Local Civil Rules
which prevents the parties from submitting only the portions of the deposition testimony which
they rely on in their motions. Even if there was such as a requirement, there is nothing in Rule
23 or the case law to suggest that the Conutd deny a motion for cefication on that basis
alone.

Accordingly, the Court also finds the Datiants’ contention thahe Court should deny
the Plaintiffs’ motion because they omitted cerfaortions of Marconti’s deposition testimony
to be unpersuasive.

C. As to Whether the Plantiffs’ Motion is Moot

The Defendants also assert ttieg undisputed fact thateair made Rule 68 offers of
judgment to each of the three named Plaintiffslezed their individual claims moot because the
offers covered “all damages to which [the] Rtdfs could potentiallyrecover at the time the
offers were extended.” (The Defs.” Opg¥lem. of Law, Dkt. No. 45, at 8.)

In response, the Plaintiffssert that: (i) their claims are not moot because the Court has
not yet entered a judgment in tliase; (ii) the Coticannot enter a Rule 68 judgment in this
matter because the Defendants have not offereéddgnce to suggest that their offers afforded
the Plaintiffs the maximum amount of damagex they are entitled taecover under the FLSA
and NYLL; and (iii) even if thélaintiffs’ individual claims arenoot, their class claims are not
and therefore, denial of their motion for certificatis inappropriate. _(See the Pls.” Reply Mem.
of Law, Dkt. No. 45, at 6-9.)

The Court agrees as to the Plaintiffs’ ffinso arguments and thefore, need not reach

their third argument.
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“The Case or Controversy Clause ofiéle I, Section 2 of the United States
Constitution limits the subject matter jurisdiction of the federal courts such that the ‘parties must

continue to have a personal stake in the outcointiee lawsuit.”” United States v. Wiltshire, 772

F.3d 976, 978 (2d Cir. 2014) (quoting Lewis v. Cont’l Bank Corp., 494 U.S. 472, 477-78, 110

S.Ct. 1249, 108 L.Ed.2d 400 (1990)). Stated anotlagt “[w]hen the issues in dispute between
the parties are no longédive,” a case becomes moot, . , and the court — whether trial,
appellate, or Supreme — losesgdiction over the suit, which therefore must be dismissed.”

Lillbask ex rel. Mauclaire v. State of Cordep't of Educ., 397 F.3d 77, 84 (2d Cir. 2005)

(internal quotation marks and citations omitted).

Fed. R. Civ. P. 68(a) provides that “[a]t leddtdays before the date set for trial, a party
defending against a claim may serve on an dpggsarty an offer to allow judgment on
specified terms, with the costs then accrued.tttau, “[i]f, within 14 days after being served,
the opposing party serves written notice acceptingfiee, either party may then file the offer
and notice of acceptance, plus proof of servite clerk must then enter judgment.” Fed. R.
Civ. P. 68(a).

However, if the offeree does not accepiedendant’s offer of judgment, the offer is
“considered withdrawn” and “[g]dence of an unaccepted offer is not admissible except in a
proceeding to determine costs.” Id. at 68(b)addition, if the case preeds to trial and “the
judgment that the offeree finally obtains is not more favorable than the unaccepted offer, [then]
the offeree must pay the costs incurred afteoffex was made[.]” _d. at 68(d). “The purpose

of Rule 68 according to the Supreme Courtasehcourage settlement and avoid litigation.

Tanasi v. New All. Bank, 786 F.3d 195, 198 (2d. @D15) (quoting Marek v. Chesny, 473 U.S.

1,5, 105 S. Ct. 3012, 87 L.Ed.2d 1 (1985)).
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In support of their mootness argument, Bregendants rely on Gesis Healthcare Corp.

v. Symczyk, 133 S. Ct. 1523, 185 L. Ed. 2d 636 (2013)ere, the movant, a registered nurse,
brought suit against the defendants, her formeal@yers, alleging that they “violated the FLSA
by automatically deducting 30 minutes of timerkex per shift for meal breaks for certain
employees, even when the employees performegbensable work during those breaks.” Id. at
1527. The defendants filed an answer and a RuldféBaj judgment at the same time. See id.
After the plaintiff failed to respond to the offéhe defendants filed a motion to dismiss the
complaint for lack of subject matter jurisdicti@rguing that because theffered the plaintiff
complete relief on her claims, her claims weraot. See id. The drgtt court granted the
defendants’ motion, finding that tfiule 68 offer fully satisfied her individual claims. See id.
The court of appeals reversed, holding that alginothe plaintiff’'s claim was moot, the collective
action was not moot because the court foundghlanitting “the calculated attempts by some
defendants to ‘pick off named plaintiffs withrategic Rule 68 offers bare certification could
short circuit the process, artiereby, frustrate the goals afllective actions.”_Id.

On appeal, the Supreme Court in Gesiésdit open the question of whether “an
unaccepted offer that fully satisfiaglaintiff's claim is sufficient tesender the claim moot.”_Id.
at 1528-29. Rather, the Court asgal, without deciding, that thistrict court and the Third
Circuit were correct in ruling that the defenti& unaccepted offer of judgment fully satisfied
the plaintiff's claim andendered it moot. See id.

However, the Court reversed the Third @Gits decision denying the defendants’ motion
to dismiss because it found that the Third Circuis wecorrect in ruling that “the mere presence
of collective-action allegations in the complacan[] save the suit from mootness once the

individual claim is satisfied.” d. at 1529. In so doing, the codistinguished cases involving
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collective actions from those involving Rule 2as4 actions because “a putative class acquires
an independent legal status once it is certifieder Rule 23,” and a@ALSA collective action, by
contrast, “does not produce a class with an indepenegal status, or join additional parties to
the action.” _Id. Rather, “[tlhsole consequence of conditiocaltification is the sending of
court-approved written notice to employee&d’! Thus, the Courtugigested that once an
individual plaintiff’s individualclaims are rendered moot, treet that a collective action had
previously been conditionally adied would not save his drer claims._See id.

The Defendants contend that the Rule 68rsfté judgments made by the Defendants to
each of the named Plaintiffs constituted the cotepielief to which they were entitled. (The
Defs.” Opp’n Mem. of Law, Dkt. No. 45, at 6—7Therefore, applying the keiin Genesis to the
facts of this case, the Defendants contend trean#ifs’ individual claims were mooted by their
Rule 68 offers of judgment and as a result, thkaiss action claims aresal moot and should be
dismissed for lack of subject matter jurisdiction(The Defs.” Opp’n Mem. of Law, Dkt. No.

45, at 6-7.) Again, the Courtsdigrees for two reasons.

First, as the Plaintiffs correctly note, itniew well-established in this Circuit that an

unaccepted Rule 68 Offer of Judgment does natsbif, render a claim moot until the district

court enters a judgment in the case. RecethitySecond Circuit in Tanasi v. New All. Bank,

supra, re-affirmed this principle. In that casbke plaintiff filed a nationwide class complaint
against the defendants, a bankl és predecessor in intereseéeking “money damages arising
from the purportedly improper assessment ardraft fees on his accauand the accounts of
others similarly situated.” 786 F.3d at 197. THeéendants served a Rule 68 offer of judgment
on the plaintiff, which “exceeded the individuwdmages to which [the plaintiff] would have

been entitled had he prevailedthe individual claims alleged indicomplaint.” _Id. At the time
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of the offer, the plaintiff had not yet made anf@l motion to certify a class action pursuant to
Rule 23. _See id. When the offer lapsed,défendants moved to dismiss the class action for
lack of subject matter jurisdiction because thsgerted that the amt was rendered moot by
their Rule 68 offer of judgment to the plaintiff. See id. at 198. Téteicti court denied the
plaintiff’'s motion and “concluded that Athugh the unaccepted Rule 68 offer rendered [the
plaintiff's] individual claimsmoot, his putative Rule 23ads action claims nevertheless
remained justiciable.”_ld.

On appeal, the Second Circuit disagreed withdistrict court'sonclusion that the
unaccepted Rule 68 offer, by itselndered the plaintiff's indidual claims moot. See id. at
199. In so doing, it clarified that “an unacceptedeRa8 offer alone doawot render a plaintiff's
individual claims moot beforthe entry of judgment agairtste defendants.” Id. at 197.
Because the district court “had not yet entgueldjment against the defendant when it reached
its decision on the motion to dismiss,” the coourd that the plaintiff'sndividual claims were
not rendered moot by the defendamtffer of judgment._ldat 200. Accordingly, the court
affirmed the district court’decision to deny the motion to dismiss, though it did so on an
alternative ground. Id. at 197.

The Court finds Tanasi — in which the cbhad not entered judgment on the plaintiff's
claims — is applicable to this case and @ehesis — in which the Supreme Court assumed
without deciding that the plaintif’ claims were moot. That is because, here, the Plaintiffs did
not consent to a judgment being entered, and tienbants’ offers of jdgment lapsed without
the Court entering judgment on any of the Plaintiffs’ individual claims. Tanasi made clear that

because no judgment has been reatén this case, the Plaintiff's “claims [are] not rendered
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moot, in the constitutional Bee, by the unaccepted Rule 68 offer[s].” 786 F.3d at 200-01. For
that reason, the Court finds thhe Plaintiffs’ mootness argumigis without merit.

Second, the Court finds that the Defendamtsbtness argument fails for the additional
reason that they have providedlyasis to believe that their Rus8 offers of judgment afforded
complete relief to the Plaintiffs on their individual claims.

When a defendant makes a Rule 68 offgudfiment, the Second Circuit has held that
district courts may only entengigment without the consent of thiaintiff if the offer tenders
“complete relief” to the plaintiff._See hasi, 786 F.3d at 200 (“Absent such agreement
[between the parties], however, the distrmtit should not enter judgmieagainst the defendant

if it does not provide completelief.”); Hepler v. Abercrombie & Fitch Co., 607 F. App'x 91, 92

(2d Cir. 2015) (“If the offer tenders comgderelief, the courtl®uld (absent additional
procedural complications) enter judgment pursuattiederms of that offewith or without the
plaintiff's consent.”) (emphasis ioriginal) (Summary Order).

It necessarily follows that where there argpdites as to whether an offer of judgment
affords complete relief on the phaiff's claims, the controversy beegn the parties is still “live”
and therefore, a defendant’s offer of judgmearinot render the plaiffts individual claims

moot. See Cabala v. Crowley, 736 F.3d 226, 2294{2dR013) (“Because the parties continued

to dispute the form and extent of the reliefwoich Cabala was entitled, the case never became

moot.”); Anjum v. J.C. Penney Co., No. C¥ 0460 (RJD) (RER), 2014 WL 5090018, at *11

(E.D.N.Y. Oct. 9, 2014) (“While thvalue of the plaintiff's stakremains a contested question, it

is hard to see how the underlying controversy loa considered dead.”); Reyes v. Carnival

Corp., No. 04-21861-ClV, 2005 WL 4891058, at *3[dSFla. May 25, 2005) (“Since the

Plaintiff has rejected Carnival’s offer and ther@dasbasis for me to cohuale that the offer of

20



judgment is definitively for more than the Plaintffuld recover at trial,conclude that a live
controversy remains pending.”).

Here, the Defendants served two Rule B8rs of Judgment on Rivera: on March 7,
2013, they offered him $7,500, which includedcoverable fees and costs”; and on May 20,
2013, they offered him $8,600, in addition to ‘weerable fees and costs.” (See Zabell Decl.,
Dkt. No. 44, Exs. A, B.) On December 8, 2014 DBefendants served an offer of judgment on
Roldan for $7,500, in addition to “recoverable faad costs”; and on the same day, they served
an offer of judgment on Quintanilla for $8,600 aiddition to “recoverabléees and costs.” (See
id. at Exs. C, D.)

In their legal memorandum, the Defendants raskat their Rule 68 offers of judgment
“satisfied all damages to whigthe] Plaintiffs could potentiallyecover at the time the offers
were extended.” (The Defs.” Opp’n Mem.lddw, Dkt. No. 45, at 8.) However, the only
evidence they offer to support tlassertion are conclusory statts in a declaration filed by
Saul Zabell, Esq., the Defendanattorney, stating thdbased upon [the] Defendants’
calculations,” their offers of judgment satisfiallthe damages to which the Plaintiffs are
entitled. (See Zabel DecDkt. No. 44, at 11 2-4.)

There is nothing in the Rule 68 offersialhexplain how the Defendants calculated the
maximum amount of the Plaintiffs’ damagdaurthermore, damages are not capped for the
Plaintiffs’ overtime or spread of hours claimagdahe parties appear to dispute whether and how
many overtime hours the Plaintiffs worked. Thihg Court is unable to determine whether the
Defendants’ Rule 68 offers afford the Plaintiffsrgaete relief on their claims. Therefore, the
controversy between the partiestsl “live,” and the Plaintiffsclaims are not rendered moot by

the Defendants’ offers of judgment.
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The district court cases aitdy the Defendants are not t@ttontrary. For example, in

Lary v. Rexall Sundown, Inc., 74 F. Supp.3tD, 553 (E.D.N.Y. 2015), the plaintiff brought

class action claims under the Telephone Constr@ection Act (“TCPA”), as amended by the
Junk Fax Protection Act (“JFPA”), 47 U.S.C287, which prohibits any person who uses “any
telephone facsimile machine, computer, dreotdevice to send, #otelephone facsimile
machine, an unsolicited adviegment.” Under the TCPA, individual monetary damages are
capped at $500, and the court may in its disanediward treble damages if it finds willful or
knowing conduct on the part of the defendant. Sed@ itk Court agreed that the defendant’s
offer of judgment for $3,500 exceeded the maximamount of relief that the plaintiff could
otherwise recover, artie court granted judgment in favor of the plaintiff and dismissed the
action as moot. See id. at 554-57.

By contrast, here, as noted above,Rkantiffs’ damages are not capped, and the
Defendants have provided no basibédieve that their offers ofiggment afford complete relief
to the Plaintiffs. Accordingly, the Plaintiffslaims have not been mooted by the Defendants’
Rule 68 offers of judgment, and the Court doesfind the decision in Lary applicable to this
case.

The Defendants also cite to Franco Wiedl Interstate LLC, No. 13 CIV. 4053 (KBF),

2014 WL 1329168, at *1 (S.D.N.YApr. 2, 2014) and Hepler v. Abercrombie & Fitch Co., 54 F.

Supp. 3d 221 (E.D.N.Y. 2014) — two cases in whidirdtit courts disnsised class actions in
light of the defendants’ Rul@8 offers of judgment.

However, the Second Circuit reversed bethnco and Hepler on appeal because the

district courts had not entered judgments priatismissing the partieglaims, and therefore,

the Second Circuit found that undeanasi, the plaintiffs’ indidual claims were not rendered
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moot by the defendants’ Rule 68ers of judgments. See Framv. Allied Interstate LLC, 602

F. App'x 40, 41 (2d Cir. 2015) (Summary Order) (“@amnovo review of the district court’s
determination of mootness, . . . , we identifyoein light of our most recent controlling

precedent, Tanasi v. New Alliance Bank, — F.3d ——, No. 14-1389—cv, 2015 WL 2251472

(2d Cir. May 14, 2015). Tanasi makes clear #rainco’s individual @dim was not mooted by
defendant’s Rule 68 offer, wdh did not result in the entiof any judgment against the
defendant.”); Hepler, 607 F. App'x at 93 (2d @©015) (“In light of tke foregoing, the district
court erred by dismissing the case for lackubject matter jurisdiction based on Abercrombie’s
unaccepted offers of judgment to Hepler dMatceau. Accordingly, we vacate and remand for
further proceedings consistenithivthis summary order.”).

Thus, the Second Circuit’'s summary ordarslepler and Franco support the Court’s

rejection of the Defendants’ mootness argunbeciuse, as noted earlier, the Court has not
entered judgment on any of the Plaintiffs’ claisd therefore, those claims are not moot, as the
Defendants contend.

In sum, the Court finds the Defendants’ Rule 68 offers of judgment did not render the
Plaintiffs’ claims moot, and #refore, the Court is not perded by the Defendants’ argument
that the Plaintiffs’ motion shoulde denied on that basis.

The Court will now address whether the propodeds satisfied the requirements of Rule
23(a) and (b).

D. As to the Class Definition

It is well-established thattlhe court may, in its discretion . modify the definition of
the proposed class to provide the necessary preadsioncorrect other defiencies. In fact, the

court has a duty to ensure that the clagsaperly constituted and has broad discretion to
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modify the class definition as appropriatgtovide the necessary precision.” Morangelli v.

Chemed Corp., 275 F.R.D. 99, 114 (E.D.N.Y. 20bLipting 5 James W. bbre et al., Moore’s

Federal Practice § 23.21[6])); see also RobidauRelani, 987 F.2d 931, 937 (2d Cir. 1993) (“A

court is not bound by the class definition propasettie complaint and should not dismiss the
action simply because the complaint seekdetine the class too broadly.”)

The Plaintiffs defined the proposed clas$alspersons who work or have worked for
[the] Defendant [Harvest Bakery] in the StateNafw York at any time from the six (6) years
prior to the filing of this complat to the entry of judgment in the case.” (Am. Compl., Dkt. No.
60, at 1 57.)

Marconti, the Chief Executive Officer of Harvest Bakery, testified that Harvest Bakery
currently has approximately twenty-eight@oyees, excluding him and Gonzalez. (See
Maconti Dep., Romero Decl., Ex. A, at Tr. 14:15-41b) He stated two of the employees were a
secretary and a buyer, and he doubt specify whether they eachan hourly wage. _(Id. at Tr.
15:15-23.) The remaining twenty-six employeesen@oduction workers, all of whom were
paid hourly wages._(Id. at Tr. 27:2-14.)

The claims of the proposed class are paddit on allegations that the Defendants had a
practice of not paying hourly workers the overiand spread of hours wages they were entitled
to under the NYLL: “[l]n this case, it is undisgdtthat [the] Plaintiffand bakery production
workers were non-exempt employees entitledvertime pay hours worked in excess of forty
hours per week.” (The Pls.” Refli§em. of Law, Dkt. No. 49, at 2.)

However, the proposed class definition refensadly to “all person who work or have
worked” for Harvest Bakery and thus, includes aurand former employegsuch as secretaries

and buyers, who may not have been hourly eng#deyand who may have been exempt from the
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overtime and spread of hours regulations. Inrbépect, the class definition is overbroad and
might threaten to undermine the commonality gymilcality requirements discussed below.

Rather than dismiss the action that basis, the Court, it$ discretion, amends the class
definition as follows, “all current and formaon-exempt hourly employees who worked for the
Harvest Bakery in the State of New York at énye from the six (6) years prior to the filing of
this complaint to the entry of judgment in ttese.” This definition makes clear that the class
consists solely of hourly employees and notrsadleemployees to whom the overtime and spread
of hours regulations do not apply.

E. As to Whether the ProposedClass Satisfies Rule 23(a)

As noted above, the Plaintiffs must estdilisy a preponderance of the evidence, that the
proposed class meets each of the four RBl@) requirements -ramely, numerosity,
commonality, typicality, adequacy of repretsdion — and the two griirements of Rule
23(b)(3) — namely, predominance and superioritiie Court will address each requirement, in
turn.

1. Numerosity

Rule 23(a)(1) requires¢hmovant to show that “the classso numerous that joinder of

all class members is impracticable.” “[N]Jumetpss presumed where a putative class has forty

or more members.”_Shabhriar v. Smith & Wéasky Rest. Grp., Inc., 659 F.3d 234, 252 (2d Cir.

2011) (parenthetically quoting Consol. Rail Corp. v. Town of Hyde Park, 47 F.3d 473, 483 (2d

Cir. 1995)).
The Plaintiffs assert — and the Defendamtscede — that this proposed class meets the

numerosity requirement because the Defendantsgravaled the Plaintiffs with a list of at least
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seventy-two individuals who thegmployed in New York within the past six years. (See
Romero Decl., Dkt. No. 42-9, Ex. H; the Def®pp’n Mem. of Law, Dkt. No. 45, at 12.)
Accordingly, the Court finds thahe Plaintiffs have satisfiethe numerosity requirement.

See Fonseca v. Dircksen & Talleyrand.IMNo. 13 CIV. 5124 (AT), 2015 WL 5813382, at *2

(S.D.N.Y. Sept. 28, 2015) (“Plaintiffs assert — and Defendants do not dispute — that ‘based on
the list of [t]ipped [e]mployees who workedthe River Café from April 11, 2008 until April 11,
2014 . . . there are more than 180 potential [c[le$embers.’ . . . Numerosity, therefore, is

satisfied.”);_Flores v. Anjost Corp., 284R.D. 112, 124 (S.D.N.Y. 2012) (“Because the

spreadsheet provides sufficient proof that tte@eswell over 40 people the proposed classes, |
find that Plaintiffs have satisfieitie numerosity requirement.”).

2. Commonality

As noted above, to satisfy Rule 23(a)(2g thovant must demonate that “there are
guestions of law or factommon to the class.”

The Supreme Court in Wal-Mart Storés;. v. Dukes, 564 U.S. 338, 131 S. Ct. 2541,

2551, 180 L. Ed. 2d 374 (2011) rulétht to show commonality, i not enough for the movant
to allege that the proposed class members simanenon questions, rathke or she must show
that the classwide proceeding Ifsgill “generate common answeesgpt to drive the resolution of

the litigation.” 1d. (quoting Nagareda, Classtifieation in the Age of Aggregate Proof, 84

N.Y.U. L. Rev. 97, 132 (2009)); see also Sykeblel S. Harris & Associates LLC, 780 F.3d 70,

80 (2d Cir. 2015) (“The Supreme Court hasantly clarified the commonality requirement
under Rule 23(a). ‘Commonality requires the ipiiffi to demonstrate that the class members
have suffered the same injury. This does not nmearely that they have all suffered a violation

of the same provision of law.””g(oting Dukes, 131 S. Ct. at 2551).
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The Court in Dukes suggestedtin the context of discrimation class actions, there are
two ways of establishing that class membdrstrimination claims ar&apable of classwide
resolution.” _1d. at 2553. Firsthe movant can show that tamployer used “a biased testing
procedure to evaluate both &ippnts for employment and incumbent employees.” Id. Second,
the movant can provide “[s]ignificant proof theat employer operated der a general policy of
discrimination,” which the Court suggested couldebtablished by an explicit policy on the part
of the employer othrough evidence of de facto policy consisting of some combination of
statistical and anecdotal evidence that the classh®es were discriminated against. See id. at
2553-55.

For example, the Court in Dukes noted thatad previously inferred that a defendant

had ade facto policy of discrimination where the movants submitted “substantial statistical
evidence of company-wide diserination” and 40 affidavits deribing “specific accounts of
racial discrimination,” which represented “rdig one account for every eight members of the
class.” Id. at 2556. By contrast, the Cowdrid that the anecdotal evidence submitted by the
plaintiffs in Dukes to be insufficient to estelh a company-wide policy of gender discrimination
because they “filed some 120 affidavits repagrtaxperiences of discrimination — about 1 for
every 12,500 class members — relating to only se&teout of Wal-Mart's 3,400 stores.” Id.

Although the ramifications of ikes are still being litigated, some lower courts have

interpreted Dukes in the contextwége and hour class actions, sastthe one at issue here, to
require movants to either show proof of apress company policy theiolates wage and hour
laws, or proof from which a court carfen that the defendant operated undde acto policy to

deny class members the wages to which they emtided. See Ruiz. Citibank, N.A., 93 F.

Supp. 3d 279, 289 (S.D.N.Y. 2015) (“Dukes suggestatin the absence of an express
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company policy that violated employee-pldistirights, plaintiffscould nonetheless obtain
class certification to challengepractice that had sufficiently paded the company that it had

become a de facto policy.”); Gordon v. Kidke Health, 299 F.R.D. 380, 402 (W.D.N.Y. 2014)

(“Moreover, the defendants’ offial policies were that empyees should record all hours
worked and that time worked during meal perimdsonsidered paid time. Thus, the plaintiffs
were required to offer ‘significant proof’ ofde facto policy to deny payment for such work.”);

Eng-Hatcher v. Sprint Nextel Corp., No. 07 CIV 7350, 2009 WL 7311383, at *6 (S.D.N.Y. Nov.

13, 2009) (“Plaintiffs must produce some ‘quantoinevidence to satisfy the commonality and
typicality requirements, usually the form of affidavits, stati€al evidence, or both, tending to
show the existence of a class of personscédd by a company-wide policy or practice of

discrimination.™) (quoting Attenborough v.dDstr. & Gen. Bldg. Laborers’ Local 79, 238

F.R.D. 82, 95 (S.D.N.Y. 2006)).

For example, in Poplawski v. Metroplex on the Atl., LLC, No. 11-CV-3765 (JBW), 2012

WL 1107711, at *1 (E.D.N.Y. Apr. 2, 2012), a groofpconstruction workers formerly employed
by construction and development corporations rddweecertify a class action of between 40 and
160 workers on the basis of their claims alhggihat their former employers “engaged in a
number of unfair labor practicgscluding refusing to pay time and a half when employees work
more than forty hours” and “refusing to pay laborers who worked more than ten hours an
additional hour of pay under New York’s sprazdours requirement.”_ld. The court found

that the “evidence indicate[d] that the plaintiffiay be found to have been subject to a uniform
policy of unlawful labor practices” on the bagif three affidavits submitted by the named
plaintiffs stating that they were subjected to illegal wage practices and “witnessed their co-

workers working overtime, and that they believat thone were paid overtime premiums.” Id. at
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* 7-8. Based on this evidence, the court fountirmomnality to be satisfied irrespective of the
fact that “damages owed to each employee [wodlire individual determinations.” Id. at *
8.

Similarly in Lewis v. Alert Ambulette&Serv. Corp., No. 11-CV-442, 2012 WL 170049

(JBW), at *1, 3 (E.D.N.Y. Jan. 19, 2012), a group of five individuals formerly employed by the
defendant-corporation as ambulance drivers sought to certify a Rule 23(b)(3) class premised on
allegations that the defendant violated Newky$tate law by failing to pay them the minimum
wage, making improper deductions from their geaks, and refusing tarovide spread of

hours pay. The court found thte plaintiffs had submitted enough evidence for the court to

infer the existence of a “uniform policy of unlawful labor practices” on the basis of affidavits
provided by the named plaintiffs supported‘bynesheets indicating that both the named

plaintiffs and potential opt-in plaintiffs workexpproximately twelve-hour days[.]” Id. at 10-11;

see also Rosario v. Valentine Ave. DiStore, Co., No. 10 CV 5255 ERK LB, 2013 WL

2395288, at *6 (E.D.N.Y. May 31, 2013) (finding tleaproposed class satisfied commonality
because the “Plaintiff has demonstrated that eygas of the defendant stores were prevented
from documenting the full number of hours they wastkand that because they were either paid
a flat rate or paid based on the number of hours they were permitted to record, the employees
were denied the minimum wage and overtpnemiums required by NYLL law”); Flores v.
Anjost Corp., 284 F.R.D. 112, 126 (S.D.N.Y. 201D €fendants’ lack of familiarity with the
concept of spread of hours wages, along withnRfts’ affidavits and pay stubs showing that
such payments were not made, is amen@biesolution in &lass action.”).

In the present case, the Plaintiffs ast®t the Defendants aa common practice of

underpaying their employees for overtime and spafdmburs wages. (The Pls.” Mem. of Law,
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Dkt. No. 42-11, at 5.) To establish the existence of such a practice, the Plaintiffs rely on the
testimony of Marconiti, the President andi€tExecutive Officeiof Harvest Bakery:
Q. Mr. Marconti, am | correct that pritw the commence of this lawsuit, that

none of the hourly employees at Harvest Bakeere paid time and one half their
regular rate of pay for houvgorked in excess of forty?

[..]

A. Yes.
(Marconti Dep., Romero Decl., Ex. A, at Tr. 48-41:6.). In addition, they offer declarations
and testimony of the named Plaintiffs and Galadizof whom stated that they worked over
forty-hours in every work-weekna were not paid overtime wages. (See Rivera Dep., Zabell
Decl., Ex. M, at Tr. 52:16-54:3; Rivera De®kt. No. 42-10, at 11 5; Roldan Decl., Dkt. No.
15-3, at { 8; Quintanilla Dep., Zabell Decl., Ex.dlTr. 16:6—-9; Galvez Decl., Dkt. No. 50-1, at
1 9.) Further, they provide the time repatshe three named Plaintiffs, which appear to
corroborate their claims that theften worked in excess of forty hours per week. (See Romero
Decl., Dkt. No. 42, Exs. E-G.)

The fact that the Chief Executive Officer of Harvest Bakery admitted in his deposition
that his company did not pay overtime wagesrtployees would, by itself, give rise to the

inference of a commode facto illegal policy with respect to oveéme. See Ruiz, 93 F. Supp. 3d

at 289 (“To prove suchdg facto] policies,_plaintiffs could present evidence of the

implementation or recognition of thesgb silentio policies at the senior management level, but

such smoking guns are also quite rare.”) (emsghadded). The additional evidence provided by

the named Plaintiffs in the form of testimony and time records bolsters the Plaintiffs’ contention
that the Defendants engaged in a common ijgeof not paying worlrs overtime wages.
The evidence of a common illegal practice wehkpect to spread of hours wages is not as

robust. The issue of spread of hours ismentioned in the excerpbf Marconti’s testimony
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offered by the parties, nor in the declarationthefnamed Plaintiffs. Instead, the Plaintiffs rely
solely on the time reports showing that they ragulworked more than ten hours per day. (See

the Pls.” Mem. of Law, Dkt. No. 41-11, at 3; 880 Romero Decl., Dkt. No. 41, Exs. E-G.)

Although this evidence is questionable, when in viewed in light of the evidence
demonstrating that the Defendants lacked a fopagioll process and did not pay employees for
overtime, the Court finds th#tte Plaintiffs have produceaeugh evidence to show that the
Defendants engaged in a common practice oyt employees spread of hours and overtime
wages._See Lewis, 2012 WL 170049 at *10 (fngda common illegal prace with respect to
both spread of hours and overtime based on aiffslaf the named plaintiff identifying the
“illegal wage practices of defendant” and “tirhests indicating that bothe named plaintiffs

and potential opt-in plaintiffs wked approximately twelve-howatay.”); Flores v. Anjost Corp.,

284 F.R.D. 112, 125 (S.D.N.Y. 2012) (“[C]lainty workers that their employers have
unlawfully denied them wages to which they wiegally entitled have peatedly been held to

meet the commonality prerequisite for classifieation.”) (quoting Espinoza v. 953 Associates

LLC, 280 F.R.D. 113, 127 (S.D.N.Y. 2011)).

The Defendants do not deny thia¢y did not generally pay their employees overtime or
spread of hours wages. (See the Defs.” Oppam. of Law, Dkt. No. 45, at 13—-14.) Rather,
they assert that the Plaintiffs have faitedestablish commonality because the three named
Plaintiffs had “differing emplosnent schedules,” and therefore, determining whether they
worked overtime hours will require a “highlydividualized” inquiry. (See id.) Again, the
Defendants’ argument misses the mark.

It is well-established that “the need for an individualized determination of damages

suffered by each class member generally doéslefeat the requirement.” Whitehorn v.
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Wolfgang’s Steakhouse, Inc., 275 F.R.D. 193, (Q®.N.Y. 2011) (quoting Padilla v. Maersk

Line, Ltd., 271 F.R.D. 444, 448 (S.D.N.Y. 2010)); see also Ramirez v. Riverbay Corp., 39 F.

Supp. 3d 354, 364 (S.D.N.Y. 2014) (“[I]t is axiomatthat ‘[tjhe commonkty requirement may
be met when individual circumstances ofsslanembers differ,” as long as class members’
‘injuries derive from a unitary course afreduct.”) (quoting Espinoza, 280 F.R.D. at 127);
Poplawski, 2012 WL 1107711 at *8 (“While dages owed to each employee will require
individual determinations, this computatiissue does not destroy commonality.”).

This is particularly true in overtime aisgread of hours cases because damages can be
determined through “mechanical calculations dase payroll records.’"Ramirez, 39 F. Supp.

3d at 364; see also Morris v. Alle Bessing Corp., No. 08CV-4874 JMA, 2013 WL 1880919, at

*11 (E.D.N.Y. May 6, 2013) (“Ahough, the spread of hours compensation to which an
individual is entitled will requie an inquiry into the number dburs the individual worked and
his rate of pay, such damages-related ingsiare ‘mechanical’ and do ‘not threaten to

overwhelm the litigation with individual factudeterminations.™) (quoting Flores, 284 F.R.D. at
126-27).
Thus, a difference in the numbof hours worked by the named Plaintiffs goes primarily

to the issue of damages and #fere, does not defeat commonality, as the Defendants contend.

See Spencer v. No Parking Today, In@, B2 CIV. 6323 (ALC)(AJP), 2013 WL 1040052, at

*16 (S.D.N.Y. Mar. 15, 2013) (“That some parkiagsistants may have worked more hours than
others because they ‘maintain complete contrel dreir own work schedule’ or ‘keep track of
their own hours’ does not implicate the commidpaetermination, burather goes to

damages.”), report and recommendation asbptlo. 12 CIV. 6323 (ALC)(AJP), 2013 WL

2473039 (S.D.N.Y. June 7, 2013); Whitehorn, 275 B.Rt 199 (“[The defendants] argue only
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that the job duties and thusetprojected shift hours differ amg the different types of tipped
employees at the three locaitso This argument boils down to a concern that damages among
class members will differ.”).

Accordingly, because the class memberairat all derive from the same compensation

policies, the Court finds that commonalityshzeen satisfied. See Shahriar v. Smith &

Wollensky Rest. Grp., Inc., 659 F.3d 234, 252 (2d Z0d.1) (“[W]e conclude that the District

Court properly found there to beegtions of law or fact commada the class, Rule 23(a)(2),

since the Plaintiffs’ NYLL class claims all dee from the same compensation policies and

tipping practices of Park Avenug.’Ramirez, 39 F. Supp. 3d at 3¢Zhe evidence in this case
supports the existence of a RiverBay-wide p#ypolicy that was the reason for the Subclass
members’ alleged injuries under the NYLIndathe commonality requirement is therefore
satisfied for Subclass 1.”).

3. Typicality

As noted, Rule 23(a)(3) requirestltithe claims or defensed the representative parties
are typical of the claims or defenses of thessla This requirement is satisfied “when each class
member’s claim arises from the same coursevehts and each class member makes similar

legal arguments to prove tdefendant’s liability.” _Rbidoux v. Celani, 987 F.2d 931, 936 (2d

Cir. 1993). “[M]inor variations irthe fact patterns underlyingdividual claims” does not defeat
typicality. 1d. at 937. However, “class ceitition is inappropriatehere a putative class
representative is subject to unique defengash threaten to become the focus of the

litigation.” Baffa v. Donaldson, Lufkin & Jerette Sec. Corp., 222 F.3d 52, 59 (2d Cir. 2000)

(quoting_Gary Plastic Packaging Corp. v. Métynch, Pierce, Fenner & Smith, Inc., 903 F.2d

176, 180 (2d Cir.1990)).
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The Supreme Court in Dukes emphasizedithah certain ‘contexs] . . . ‘[t]he
commonality and typicality requirements of Rule 23éund to merge. Both serve as guideposts
for determining whether under the particulacemstances maintenance of a class action is
economical and whether the named plaintiff's clamd the class claims ase interrelated that
the interests of the class members will be faarigl adequately protected in their absence.”

Sykes v. Mel S. Harris & Assoced LLC, 780 F.3d 70, 80 (2d Cir. 201(@)terations in original)

(quoting Dukes, 131 S. Ct. at 2551 n. 5).

The Plaintiffs assert thatéhproposed class meets the typigaequirement for similar
reasons that the class meets the commonafiyirement — namely, “the named Plaintiffs’
claims and the proposed class members’ clainse from the same course of conduct[,] the
Defendants’ alleged practice oilfiag to pay overtime at the stdbry rate.” (The Pls.” Reply
Mem. of Law, Dkt. No. 49, at 12.)

However, the Defendants assert that typigadi not satisfied because (i) the named
Plaintiffs Roldan and Rivera are subject toijue defenses” because the two of them worked
another job during some of the months theyked at Harvest Bakery, and therefore, they
“could not have regularly worked in excess of yqtO) hours in singlevorkweeks”; and (ii) the
named Plaintiff Quintanilla will be subject éounique defense because he signed a form
acknowledging that his overtime rate of pay was $12.75. (The Defs.” Opp’n Mem. of Law, Dkt.
No. 45, at 15-16.) Again, the Court disagrees.

Where, as here, a plaintgfovides proof of a common pojior practice on the part of
the defendant to underpay its workers, courts fretipiéind typicality tobe satisfied for largely
the same reasons that they find commonality tedtisfied. That is because the existence of a

common policy suggests that the named repretbesgaand the class members suffered similar
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injuries as a result of the same policy and tleeeeftheir claims are typical. See Shahriar, 659
F.3d at 252 (“Plaintiffs also submitted payn@tords produced by Defendants that show a
common policy and practice of npaying the spread of hours prem. We conclude that the
District Court properly found the elements of commonality and typicsditigfied.”);_Morris,

2013 WL 1880919 at *9 (“The Courtniis that plaintiffs have satisfied the commonality and
typicality requirements. The need plaintiffs’ claims and the proposed class members’ claims
arise from the same course of conduct [defatglgractice and policy of failing to pay wages

and overtime], raise commossues of law and fadtker alia, whether defendants’ improperly
shaved time from records, refused to paytiime spent donning and doffing uniforms, failed to

pay time and half for all hours worked over forty, and failed to pay spread of hours wages], and
are based on the same legal theories [violatdi$YLL].”); Flores, 284 F.R.D. at 126 (“Thus,
because Defendants have effectively conceldadPlaintiffs raise common questions about
Defendants’ general corporate wage policies, they have adequately demonstrated commonality
and typicality for the Tipped Employee Class.”)

In the present case, the Plaintiffs dhe class members are all non-exempt hourly
employees whose claims arise from the sallegied compensation practices by the Defendants
and are based on the same legal theories melyathat the Defendants failed to pay them
overtime and spread of hours wages in violatibthe NYLL. Thus, the Court finds that the
Plaintiffs’ claims are typical ahe other class members’ claims.

The fact that Rivera and Roldan workesegond job during several months of their
employment at Harvest Bakery is essentialtlyargument about the amount of hours they
worked, which goes to the issue of damagks with commonality, differences among class

members with regard to the amount of thedividual damages do not constitute “unique
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defenses” that defeat typidgl See Mendez v. U.S. Nonwens Corp., No. 12CV5583 (ADS)

(SIL), 2016 WL 231231, at *24 (E.D.N.Y. Jan. 15, 20({$patt, J) (“And, while some class
members may not be entitled to spread of hours wages because they are not minimum wage
employees or they did not work a spreathadirs in excess of ten hours on a particular day,

those issues can be addressed easily by resorting to the Desépdsgrtll records.”); Ramirez,

39 F. Supp. 3d at 365 (“To the extent thatdeéendants emphasize the individualized inquiries
that may be necessary to editbliability and damages, arsych inquiries do not defeat a
finding that the named plaintiffslaims are typical of thosef the proposed Subclass.”);
Espinoza, 280 F.R.D. at 128 (“Typicality is sagdfdespite differences in damages arising from
a disparity in injuries among the class members”).

Further, the fact that on October 22, 2013, @anilla signed a form indicating that his
overtime rate was $12.75 per hour is not the tydadaifthat will “threate to become the focus
of the litigation.” For example, had the Defentsaproduced payroll stsbndicating that they
paid Quintailla for overtime hours, that evidemgauld likely render his claims weaker than the
claims of other class members and therelnglermine typicality. However, a form
acknowledging Quintanilla’s overtime rate, whichsagigned nearly two yesafter he began his
employment at Harvest Bakery, does not establish that he was paid overtime, particularly in the
face of representations by the Defendants that they did not pay any employees overtime during
that period. Therefore, the Court does not firat fQuintanilla is subject to a “unique defense
that would threaten to become the focugheflitigation,” as the Defendants contend. See
Whitehorn, 275 F.R.D. at 200 (“The differenai#ed by the Defendants do not ‘undermine the
conclusion that each putative class member'srdairise from the same course of events and

each class member will make a similar legal argument to demonstrate liability.” . . . .
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Accordingly, the named representatives’ claars sufficiently typical of those of the proposed

class as a whole.”) (quoting Ansoumana Msteéde’s Operating Corp., 201 F.R.D. 81, 87

(S.D.N.Y. 2001)).

Accordingly, the Court finds thahe Plaintiffs have establisti¢heir claims are typical of
the claims of the other class members.

4. Adequacy of Representation

Rule 23(a)(4) also requires the movant to destrate that “the representative parties will
fairly and adequately protect the interests of the class.”

“Generally, adequacy of reggentation entails inquiry & whether: 1plaintiff's
interests are antagonistic to théerest of other members of thas$ and 2) plaintiff's attorneys

are qualified, experienced and able to conthetitigation.” Baffav. Donaldson, Lufkin &

Jenrette Sec. Corp., 222 F.3d 52, 60 (2d Cir. 2000)

The Supreme Court has suggedteat the inquiry into wéther the named plaintiff's

interest are antagonistic to timerests of other class membatso tends to merge with the

requirements of commonality and typicality. eJeukes, 131 S. Ct. at 2551 n. 5 (*[Typicality

and commonality] . . . also tend to merge with adequacy-of-repsentation requirement,

although the latter requirement alsises concerns about thamqmetency of class counsel and

conflicts of interest.”) (alter@ons supplied) (quoting GenérBelephone Co. of Southwest v.

Falcon, 457 U.S. 147, 157-158, n. 13, 102 S.Ct. 2364, 72 L.Ed.2d 740 (1982)).

The Plaintiffs assert thatelg would be adequate repressives because they “share
identical claims with proposedads members, [they] are knowleddple about the claims in this
action[,] and [they] ha[ve] no[]Janflict[s] of interestwith any of the potential class members.”

(The Pls.” Mem. of Law, Dkt. No. 42-11, at 7.)
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In response, the Defendants assert thatdinged Plaintiffs will not be adequate class
representatives because theysrgject to unique defenses that they worked fewer hours than
other class members and received Rule 68 offedsidgment, while other class members did
not. (The Defs.” Opp’n Mem. of Law, DKNo. 45, at 17.) Again, th€ourt agrees with the
Plaintiffs’ contention.

For the reasons already dissad, the Court finds that theaRitiffs and the other class
members have shown evidence that they webgect to a common illegal compensation policy
on the part of the Defendantgly on similar legal theories to prove their NYLL clajnasid
have the same interest in maximizing the amoftictass recovery. Acedingly, the Court finds
that the Plaintiffs’ interests aret antagonistic to the interestsather absent class members.

See Garcia v. Pancho Villa’s of Huntingtdill., Inc., 281 F.R.D. 100, 107 (E.D.N.Y. 2011)

(“[B]oth Garcia and J. Amaya, like the putativass, allege that they were not paid overtime
compensation for hours worked in excess ofyfpdr week, were not paid minimum wage and
were not provided spread-of-hours compensatiomdors worked in excess ten per day. ‘The
fact that plaintiffs’ claims argypical of the class istrong evidence thateilr interests are not
antagonistic to those of the class; the saméesfies that will vindicate plaintiffs’ claims will

vindicate those of the cla83.(quoting Damassia v. Duane Reade, Inc., 250 F.R.D. 152, 158

(S.D.N.Y. 2008)); Whitehorn, 275 F.R.D. at 200 (€F& is no dispute thahe proposed class

representative[s] . . . have an interest in vigdsoparsuing the claims of the class, and . . . have
no interests antagonistic to thearests of other class membg&jgalterationsin original)

(quoting_Denney v. Deutsche Bank AG, 443 F.3d 253, 268 (2d Cir. 2006)).

As already discussed, the Defentiaassertion that the fatttat the Plaintiffs may have

worked fewer hours than other class mempees to the issue of damages and does not
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demonstrate that the Plaintifisiterests will be antagonistic tiher class members. Nor does
the fact that theyeceived Rule 68 offers of judgmenithat is because the named Plaintiffs did
not accept those offers and therefore, nothingpréent them from vigorously pursuing the
class’s claims. Moreover, as discussed aboventre fact that the named Plaintiffs received
Rule 68 offers does not render thelaims moot, nor can evidenoé&their unaccepted offers be
admitted at trial._See Fed. R. Civ. P. 68(b). Thus Plaintiffs are not susceptible to any kind of
unique defense because they rejected theridafds’ Rule 68 offers of judgment, as the
Defendants contend.

The Plaintiffs also assdtiat Peter A. Romero (“Romé)oEsq., their counsel, is an
experienced labor and employmairtorney and has representedssks of this size in previous
cases. (See Romero Decl., Dkt. No. 41-1, B2.) The Defendants do not dispute these
gualifications. Accordingly, basexh the undisputed representatitaysRomero as to his firm’s
qualifications, the Court also finds that Romero m#et requirements of Rule 23(a)(4).

In sum, the Court finds that both the nameairRiffs and the Plaiiffs’ counsel will be
adequate representativestioé proposed class.

5. Predominance

Rule 23(b)(3) requires the movant to demaatstthat “the questns of law or fact
common to class members predominate over any gussiifecting only indidual members.”

“The predominance requirement is satisfiedéolution of some of the legal or factual
guestions that qualify each class membease as a genuine cantersy can be achieved
through generalized proof, and if these particidanes are more substil than the issues

subject only to individualized proof.” In rd.S. Foodservice Inc. Pricing Litig., 729 F.3d 108,
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118 (2d Cir. 2013) (quoting UFCW Local 1776#li Lilly & Co., 620 F.3d 121, 131 (2d Cir.

2010)).

“Like the commonality inquiry, a court exammg predominance must assess (1) the
‘elements of the claims and defenses to be litigated’; and (2) ‘whether generalized evidence
could be offered to prove those elements on a class-wide basis ormwheéitvidualized proof

will be needed to establish each class member’s entitlement to relief.” Johnson v. Nextel

Commc’ns Inc., 780 F.3d 128, 138 (2d Cir. 20@d)oting Joseph M. McLaughlin, McLaughlin

on Class Actions 8 5:23 (11th ed.2014)). However, “[pJredominance requires a further inquiry . .

. . into whether the common issues can profitabliried on a classwide bes, or whether they
will be overwhelmed by individual issuesld. Accordingly, Rule 23(b)’s predominance

requirement is more demanding than RuleaZ3(commonality requirement. Comcast Corp. v.

Behrend, 133 S. Ct. 1426, 1432, 185 L. Ed. 2d 515 (2013) (“Rule 23(b)(3)’s predominance
criterion is even more demanding than Rule 23(a)”).

Furthermore, the Second Circuit_in Roach v. T.L. Cannon Corp., 778 F.3d 401, 405 (2d

Cir. 2015) recently re-affirmed its prior holdingigat though relevant, “the fact that damages
may have to be ascertained on an individual basist sufficient to defeat class certification’

under Rule 23(b)(3).”_Id. (quoting Seijas v.@élic of Argentina, 606 F.3d 53, 58 (2d Cir.

2010)).

The Plaintiffs assert th#tte proposed class satisfies gredominance requirement
because the Defendants’ payroll practices'suisceptible to common proof” and “documentary
evidence, such as the employee pucards and payroll records, could be used to help resolve

issues of [the] Defendants’ liability.” (Thes?IReply Mem. of Law, Dkt. No. 49, at 13.)
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The Defendants assert that the proposed class does not meet the predominance
requirement because “[the] Plaintiffs fail to pide proof, convincing or other, of the ‘alleged
practice of underpayment.” (The Defs.” Opp’n Mem. of Law, Dkt. No. 45, at 18.) Again, the
Court disagrees.

As already discussed, Marconti testifiedttthere was no process in place to pay
employees overtime. (Marconti Dep., RomBexl., Ex. A, at Tr. 40:15-41:6.). All of the
named Plaintiffs have submitted declarationsrggahat they worked over ten hours per day and
were not paid additional wages. (See Riveep., Zabell Decl., ExM, at Tr. 52:16-54:3;

Rivera Decl., Dkt. No. 42-10, at 11 5; Rold2&cl., Dkt. No. 15-3, at { 8; Quintanilla Dep.,
Zabell Decl., Ex. N, at Tr. 16:6-9; Galvez De@kt. No. 50-1, at 1 9.). In addition, the
Plaintiffs offer copies of thetime records which appear to corroborate their statements about
the amount of hours they regularly workede€3Romero Decl., Dkt. No. 42, Exs. E-G.)

Furthermore, the proposed class in this cassists of at most senty-five current and
former employees who worked for one factory, under one supervisor. Thus, the quantum of
evidence required to establiskatlthe proposed class members wargject to the same illegal
payroll policy is significantly less than the quantum evidence to establish a common illegal

policy in a large nation-wide «da action, such as the one at issue in Dukes. Compare Dukes,

131 S. Ct. at 2556 n. 9 (“A discrimination claim@&nfree to supply as few anecdotes as he
wishes. But when the claim is that a compapgrates under a general policy of discrimination,

a few anecdotes selected from literally millions of employment decisions prove nothing at all.”);

with Chen-Oster v. Goldman, Sachs & Co., 877 F. Supp. 2d 113, 119 (S.D.N.Y. 2012)
(“Plaintiffs do not number in the millions; Plaintiffs all worked at — and the allegations all

center around —Goldman’s New York office; IRl#ifs were all members of a circumscribed
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category of Goldman employees; and Plaintiffsxdbchallenge literally millions of employment
decisions. These factual distincticer® critical. Here, in contrasd the scattershot claims in
Dukes, the possibility existsahclass members’ claims will iiased on a ‘common contention,’
id. at 2551, thereby meeting the commonality requirement.”).

Based on this record, the Court finds that the Plaintiffs have submitted sufficient evidence
that the Defendants had a common practice bhfpio pay their employees overtime and spread
of hours wages.

Courts in this Circuit have held thie existence of such a common compensation
practice will help to establisine Defendants’ liability with respect to each class member’s
overtime and spread of hours claims. Besario, 2013 WL 2395288 at *9 (finding that a
proposed class satisfied predominance becgwiigether defendants maintained unlawful
payment practices can bdasished through the employéésstimony, the testimony of
defendant Srour, and by the individual manageng. question of whether class members were
properly paid can be addresseddnss-wide proof regarding thecacacy of defendants’ payroll
records, defendants’ financial recordad testimony”); Morris, 2013 WL 1880919 at *12
(“[P]redominance is satisfied where, as here, tentral issue’ isvhether defendants had a
‘uniform policy or practice’ of denying wagesrfall hours worked, overtime wages, and spread
of hours compensation.”) (quoting Garcia, Z8R.D. at 108); Spencer, 2013 WL 1040052 at
*26 (“The legality or illegalityof defendants’ practices and pealures utilized to implement
their no overtime policy are susceptible taeoon proof, thus satisfying the predominance
requirement.”).

The Court will have to undertake individuatuiries to determine the amount of hours

each class member worked. However, in wage and hour cases, such as this, the individual
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inquiries are easily resolvdxkcause they will likely involve simple mechanical calculations
based on the defendant’s payroll recordee Bamirez, 39 F. Supp. 3d at 372-73 (“Liability on
the comp time claims under the NYLL is likety turn on the classde issue of whether
RiverBay had a corporate policy of paying cotimpe in lieu of cash wages for overtime hours.

If the plaintiffs establish that RiverBay hadthua policy, determining whether this resulted in
unpaid overtime liability under the NYLL is liketp involve little more than arithmetic.”);
Poplawski, 2012 WL 1107711 at *11 (“Although,aseady noted, each class member will have
different damage claims depending on the letgith time of employment, such individualized
guestions are easily manageable.”); Whiteh@75 F.R.D. at 200 (“Although individualized
determinations must be made as to the amouwaggs, overtime, and spread of hours pay each
Plaintiff is due based on the hours projectadifeir shift and the number of hours worked,
‘common legal issues related to the membenditiement to overtime wages and the proper
measure of such wages clearly predominate over these relatively simple, mechanical

calculations.”) (quoting Pdllia v. Maersk Line, Ltd., 271 R.D. 444, 450 (S.D.N.Y. 2010));

Alonso v. Uncle Jack's Steakhouse,.JiNo. 08 CIV. 7813 DAB, 2011 WL 4389636, at *5

(S.D.N.Y. Sept. 21, 2011) (“Here, although indival inquiries may be necessary as to the
amount of hours worked for purposes of the ovextohaim, all other aspects of this case are
subject to generalized proof and apgble to the class as a whole.”).

The damage calculations in this case magnbee difficult than in the cases described
above because the Defendants paid their employees in cash and checks. (See the Defs.’
Responses to Rivera’s First Set of InterroD&t, No. 42—3, at { 12; the Defs.” Responses to
Roldan’s First Set of Interrogs., Dkt. No. 42—-4, &t the Defs.” Responses to Quintanilla’s First

Set of Interrogs., Dkt. No. 42-5, at 1 11.) Thus, the Court may not be able to rely solely on
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documentary evidence to establish how much each individual class member was paid for their
hours.

However, the Defendants do not raise thisessutheir briefs. Indeed, the Defendants
contend that the Rule 68 offers of judgment thay served on each of the named Plaintiffs
“constituted all unpaid wages, costs, and fees2ato them. (See Zabell Decl., Dkt. No. 44, at
11 2—-4.) These statements suggest that tfenBants have documentary records from which
the Court may be able &asily calculate how many hours each class member workted they
were pai¢l and what the Defendants owe to thermowertime and spread of hours wages, if
anything.

Accordingly, the Court finds that individudeterminations as to each class member’s
damages would not threaten tacbme a focus of this litigationAnd, as the key issue in this
case — namely, whether the Defendants paia gmeployees overtime or spread of hours wages
— Is subject to class-wide prodiie Court finds that the proposed class satisfies predominance.

6. Superiority

The last question théte Court must address under RRB{b)(3) is whether “class action
is superior to other available methods for the daid efficient adjudicatioaf the controversy.”

“Rule 23(b)(3) class actions can be superiecfgely because they facilitate the redress
of claims where the costs of bging individual actions outweigh the expected recovery.” Inre

U.S. Foodservice Inc. Pricing Litig., 729 F.Bd8, 130 (2d Cir. 2013); see also In re Sinus

Buster Products Consumer Litig., Nk2-CV-2429 (ADS)(AKT), 2014 WL 5819921, at *6

(E.D.N.Y. Nov. 10, 2014) (Spatt, §YClass treatment is oftedeemed superior in negative

value cases, in which each indivadelass member’s interesttime litigation is less than the

anticipated cost of litigatinqdividually.™) (quoting In re Advaced Battery Techs., Inc. Sec.
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Litig., 298 F.R.D. 171, 182 (S.D.N.Y. 2014)); Wéhorn v. Wolfgang's Steakhouse, Inc., 275

F.R.D. 193, 200 (S.D.N.Y. 2011) (“Courts routinelydhtthat a class action is superior where, as
here, potential class members are aggrievetidogame policy, the damages suffered are small
in relation to the expense ahdrden of individual litigationand many potential class members
are currently employely Defendant.”).

Here, the Plaintiffs assert that a classarcts superior to othieavailable methods of
adjudicating the class members’ claims bec#usgotential for recovery for each individual
class member is relatively small. (The Pls.pReviem. of Law, Dkt. No. 49, at 14.) Moreover,
the Plaintiffs assert that many of the classmbers are foreign born and have limited writing
skills, and thereforeghey would be discouraged from kng individual claims should this
motion be denied(See id.)

The Defendants do not address siguiy separately in their geers. Indeed, the fact that
the Defendantsoffers of judgment to each nameaintiff did not exceed $8,600 speaks to how
low each class member’s individual damagesa bl relative to the costs of litigating their
claims individually. (See Zabell Decl., Exs. A-D.)

Accordingly, the Court finds that this caserecisely the type of “negative value” case

for which the class action mechanism wasglesil. See Amchem Products, Inc. v. Windsor,

521 U.S. 591, 617,117 S. Ct. 2231, 2246, 138 L2B®B89 (1997) (““The policy at the very
core of the class action mechanism is to cwae the problem that small recoveries do not
provide the incentive for any individual to bg a solo action prosecuting his or her rights. A
class action solves this problem by aggregatiegelatively paltry potential recoveries into

something worth someone’s (usually an attorney’s) labor.”) (quoting Mace v. Van Ru Credit

Corp., 109 F.3d 338, 344 (1997)); Morris, 2013 \\M880919 at *14 (“Here, the proposed class
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members are significantly numerous and possdatvely small individual claims. Moreover,
there is reason to believe that because notass members are currently employed by Alle
and/or of foreign descent, they may fear regrésd lack familiarity with the American legal
system. As a result, not only would a classoacin the instant case allow for a ‘more cost-
efficient and fair litigation of common disputdlan individual actiondyut it is likely the only
device by which many of the proposed class nmaslvould obtain relief.”) (quoting Garcia,
281 F.R.D. at 108).

Accordingly, the Court finds the proposedsd meets the supeliigrrequirement.

7. The Appointment of Class Counsel

Fed. R. Civ. P. 23(g) states that “a court thetifies a class musppoint class counsel.”
In appointing counsel, éhRule also requiresditourt to consider:

(i) the work counsel has domeidentifying or investigting potential claims in

the action; (ii) counsel’s experiencehiandling class actions, other complex

litigation, and the types of claims asseriethe action; (iii) counsel's knowledge

of the applicable law; and (iv) thhesources that counsel will commit to

representing the class.

Fed. R. Civ. P. 23(g).

Here, Romero has submitted an affidavit ddsieg his experience and resources, both of
which the Court has already concluded were cigffit in the context of assessing his adequacy
as a class representative. Acéoglly, the Court also finds that Reero satisfies the standard set
forth in Rule 23(g) and appomhim as class counsel.

[Il. CONCLUSION
For the foregoing reasons, the Court graimésPlaintiffs’ motion and certifies a class

with the following definition, “d current and former non-exempt hourly employees who worked

for the Harvest Bakery in the State of New York at any time from the six (6) years prior to the

46



filing of this complaint to the entry of judgmeintthe case.” In adtion, the Court appoints the

named Plaintiffs and Rome&s class representatives.

SO ORDERED.
Dated: Central Islip, New York
January 25, 2016

/s Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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