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On October 9, 2012, Jacob Burbtre(‘Plaintiff”) filed this action inSupreme Court of
the State of New YorkNassau County. On March 14, 201® state action was removed by the
Defendantincorporatedvillage of Garden Cityn the basis of federal question jurisdiction.

Presently before the Court is a motion to disrthemamendedomplaintas againsthe
Defendants Village of Garden Cifjthe Village”), the Garden City Police Department, and
Garden City Pdice Officer Rocco A. MarcedaFor the following reasons, the motion is denied
in part and granted in part.

I. BACKGROUND

A. Factual Backgroundand Procedural History

Unless otherwise statethe following facts are drawn from thenended coplaint and
construed in a light most favorable to the Plaintiff.

On October 13, 2011he Garden City Police Department received a call arising out of a
“road rage” incident involving thBlaintiff, whoallegedlywaved and pointed a gun at a civilian.
In a sworn statementyé¢ civilianlater stated that he was in “fear for [his] life.” The Garden City
Police Department wasibsequently summoned to the Plaintiff's home. The Plaintiff did not
resist and allowed the officers to enter his home. Upondhaddof the Policethe Plaintiff
produced handguns from locked safes in his home. The Plaintiff also produced a vsdid Nas

County carry pistol license, which statgzremise license valid only on specified premises.”



(Brian Ridgway Affid, at Exh C.) The responding Garden City Police OfficeckjdingPolice
Officer Marceda confiscated the weapons and issardppearance ticket tioe Plaintff,
charging him withmenacing relatingo the road rage incidenAt that time, he officers did not
disausscharges regarding the handguns. Furthercriminal complaints, violationsr charges
wereissuedregardinghepossession of the weapons.

Later that dayit was discovered that the Plaintiffcha previous criminal history.
(Ridgway Affid, at Exh D.) It wasalso discovered thalbhe Plaintiff allegedlyimproperly stored
the aforementioned weapons at his home, as he only possessed a business pistddicans
Exh C.) The officersthenreturned to the Plaintiff home. The officers diresxt the Plaintiff to
get dressed; they handcuffed him; déinelybrought him back to the Police Department. The
officers advised the Plaintiff that he was being charged with five felogliasng to the unlawful
possession of a firearm. The Plaintiff tohe officers that he had a valid permit and, because
theypreviously took the guns from him, he no longer possessed the guns.

At about 3:00 in the morning, the Plaintiff was taken to the Nassau County Police
Headquarters, where he was fingerprinted dadegal in a cell. The next morninge Plaintiff
was taken to the Hempstead Courthouse and arraigned for the five feloniag telatlawful
possession of a firearm. The Nassau Colmsyrict Attorney’s Office represented at the
arraignment that therwere unregistered guns recovered from the Defendant’s hiitee.the
arraignment, the Plaintiff was detained at the East Meadow Jail, where he evastii¢ehe next
day when his bail was posted.

At the first pretrial conference held on January 6, 2012, the People asked the Court to
reduce each charge and then asked the Court to didhtlss @educed charges, statifithe

people cannot prosecute the Defendant for the weapons charges as Defendargdstticens



possess the firearm in question.hefeafterthecourt dismissed athe chargeand the record
was sealed

The remaining two counts &sthe alleged menacing charges were referred to the District
Court, Nassau County. There, the People consented to the Defendant’s motion to desmiss th
charges and the record was sealed.

On or about October 9, 201tRe Plaintiff filedthis complaint in Supreme Court of the
New York, Nassau County against the Village, the County of Nassau, and PoliegQfbbn
Doe # 1 and John Doe # 2. On January 8, 2013, the Plaintiff nnmaedendhe complaint to
add new causad action based on alleged violations of 42 U.S.C. 881981, 1983 and the Fourth,
Fifth, and Fourteenth Amendments. TRiaintiff alsosought to ad@s DefendantBolice
Officer Marcedaand the Nassau CotyrDistrict Attorney’s Office On February 1, 2013, the
state court granted the motion to amend.

In the amended complainhé Plaintiff alleges that he has established ma facie case
of wrongful arresbecaus, at the time of I8 arrest h@o longer “possessed” the handguns in
guestion andhewas at all times “lawfully licensed” to possess the fire arms. The Plaintiff
further alleges that he has establish@dima facie case of wrongful arrest because the
Defendants lacked probable cause to make the arrest.

Although not precisely delineated by the amended complamtduses of action against
the Village Defendants and the Individual Defendants appeargrebesed on false arrest, false
imprisonment, abuse of process, malicious prosecution, all under both 81983 and state law;
81981, the 5th Amendment; common law negligence; and intentional infliction of emotional

distress.



As stated above, on March 14, 2013, the Defendants removed this action to this Court on
the basis of federal question jurisdictidPtesently before the Court is a motion to dismiss
pursuant to Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6) by the Vilti@g&arden
City Police Department (collectivelhe”Village Defendants”)Police OfficerMarceda, and

Police Officers Jon Doe #1 and #2 (collectivetiie“Individual Defendants”).

II. DISCUSSION

A. Legal Standards

“A case is properly dismissed for lack of subject matter jurisdiction undler R2(b)(1)
when the district court lacks the statutory or constitutional power to adjudit¢dfiaikarova v.
United States201 F.3d 110, 113 (2d Cir. 2000). The standard for reviewing a 12(b)(1) motion
to dismiss is essentially identical to the 12(b)(6) standard, except thaldifa]fpassertimy
subject matter jurisdiction has the burden of proving by a preponderance of the ethdéitce
exists.”Id.

As to the 12(b)(6) standard, under the now westiablished@wombly standard, a
complaint should be dismissed only if it does not contain dnaliggations of fact to state a

claim for relief that is “plausible on its faceBell Atl. Corp. v. Twombly, 550 U.S. 544, 127 S.

Ct. 1955, 1974, 167 L. Ed. 2d 929 (2007). The Second Circuit has explained that, after
Twombly, the Court’s inquiry under Rule 12(b)(6) is guided by two princighegris v. Mills,

572 F.3d 66 (2d Cir. 2009) (quoting Ashcroft v. Igbal, 556 U.S. 662, 129 S. Ct. 1937, 1949, 173

L. Ed. 2d 868 (2009)).
“First, although ‘a court must accept as true all of the allegations codhiaiae
complaint,” that ‘tenet’ ‘is inapplicable to legal conclusions’ and ‘threaglbegitals of the

elements of a cause of action, supported by mere conclusory statements, doaeot’ slaffi



(quotinglgbal, 56 U.S. at 663). “Second, only a complaihat states a plausible claim for relief
survives a motion to dismiss and ‘[d]etermining whether a complaint states élel@iesm for
relief will . . . be a contexspecific task that requires the reviewing court to draw on its judicial
experiencerad common sense.ld. (quoting_Igbal, 56 U.S. at 664). Thus, “[w]hen there are
well-pleaded factual allegations, a court should assume their veracity and . miruetehether
they plausibly give rise to an entitlement of relidgbal, 56 U.S. at 664.

Finally, “in adjudicating a Rule 12(b)(6) motion, a district court must conffme it
consideration ‘to facts stated on the face of the complaint, in documents appended to the
complaint or incorporated in the complaint by reference, and to matters of whicial notice

may be taken.”Leonard F. v. Israel Disc. Bank of N.Y., 199 F.3d 99, 107 (2d Cir. 1999)

(quoting_Allen v. West PoinRepperell, InG.945 F.2d 40, 44 (2d Cir. 1991)).

B. As to the Plaintiff's Alleged Failure to Comply with New York’s Notice of Claim of
Statute

“Under New York law a notice of claim is a condition precedent to bringing pérsona

injury actions against municipal corporations.” Hardy v. New York City HealHo&pitals

Corp., 164 F.3d 789 (2d Cir. 1999). “The notice of claim must set forth . . . the nature of the
claim, and must be filled within ninetyagls of when the claim arisedd.; seeN.Y. Gen. Mun.

Law 8 50-e. “Under New York Law, if 850-e has not been satisfied (and the defendant has not
waived its right to a nate of claim), no damages are availabldéairdy 164 F.3d at 794. “The
purpose of a notice of claim is to allow the municipality to investigate complairqsaeéy.”

Marino v. Chester Union Free Sch. Dist., 859 F. Supp. 2d 566, 570 (S.D.N.Y. 2012).




In this casethe Notice of Claim asserted the followidigims (1) false arrest; (2) illegal
imprisonment; (3) malicious prosecution; (4) illegal prosecution; (5) arrésbutiprobable
cause; (6) negligence; (7) damage to the Plaintiff's reputatiomn(@irment of health; and
(9) civil rights violations. The Defendants contend that four additional state law claims not
previously included in the Notice of Clainmamely claims of abuse of processes, physical
abuse and excessive force, negligence jredtional infliction of emotional distressshould
be dismissed In this regard, the Defendants contend that the additional causes of action would
materially change the nature bktPlaintiff's claim and constitute new theories of liability.

In Gonzalez v. Bratton, 147 F. Supp. 2d 180 (S.D.N.Y. 2001), the court obseaved

even thouglthe Plaintiff failed to specifgnintentional infliction of emotional distrestaim in
the plaintiff's notice of claimthe City Defendants learned abthe eventsinderlying that claim
through the prioasserted previous retaliati and discrimination chargdd. at 193. The court
explained that “not every claim needsbe set forth . . . as long as the details pertaining to such a
claim are described sufficiegitlvith respet to time, place and mannetd.

Likewise, lere, the Defendants were aware of the ten claims listed in the original Notice
of Claim. All of the claims in the Notice of Claim arose from sheneunderlyingarrest, which
the Plaintiff allege werecarried outwithout probable causelhe “Plaintiff['s] notice of claim
certainly g[avelhe [Defendantsgnough information to invegfate the incident at issue here.”

Cunninham v. New York City, 04 CIV. 10232 (LBS), 2008 WL 1944696, at *2 (S.D.Mag

1, 2008). Therefore, the Defendants had sufficient notice of the classsrtecind the Court
denies the motion to dismiss on the ground of the alleged failure to comply with the Notice of

Claim statute.



C. Asto the Plaintiff's Federal Claims Against the Individual Defendants

On the merits tiappearshat the Plaintiff's claimsinder 42 U.S.C. 81981 and §1983
against the Garden City Defendants and the individual defendants are basdteupaderlying
claims for false arrest, false imprisonmeabuse of process, and malicious prosecwgrahare
brought to vindicate the Plaintiff's rights under the Fourth and Fourteenth Amatxitoghe
United States ConstitutiorAs to the Individual Defendants, it is not clear if the claims are
brought agmst them in their individual or official capacitie$o the extent these claims are
brought against these agents of the Village of GardenirCiheir official capacities, the claims
amount to claims against the Village. As the Plaintiff has alreashgddhe Village as a
Defendant, thélaintiff's claims against the individual defendants are redundant and
unnecessary.

With respect to the Plaintiff's claisnunder 81983 against the Individual Defendants in
their individual capacitiegthe Defendantsssert that thelaims for false arrest and false
imprisonment mustddismissed as a matter of la@cause probable causested for the
Plaintiff's arrest

“In New York, the claim colloquially known as “false arrest” is a varianheftort of
false inprisonment, and that tort is used to analyze an alleged Fourth Amendataindw in

the 81983 context.” Ostroski v. Town of Southold, 443 F. Supp. 2d 325, 334 (E.D.N.Y. 2006)

To prevall, a plaintiff must prove four elements: “(1) the defendant intended to comfinéhi
the plaintiff was conscious of the confinement, (3) the plaintiff did not contesbtifieement,

and (4) the confinement was not otherwise privileged.” Broughton v. State, 37 N.Y.2d 451, 456,

373 N.Y.S.2d 87, 335 N.E.2d 310 (197&¢t. denied, 423 U.S. 929, 96 S. Ct. 277, 46 L. Ed.2d

257 (1975) (internal citations omitted). The only element in dispute imskeni case is the last



element-that is,the Defendarst contendhat the arrest was privileged as a matter of law
because itvas supported by probable cause. Even if probable cause to arrest is ultiowstely f
not to have existed, an arresting officer will still be entitled to qualified immunity &suit for

damages if he or she can establish that an ‘arguable probable cause’ to acastraky. Lunn

361 F.3d 737, 743 (2d Cir. 2004). “Arguable probable cause exists ‘if either (a) it was
objectively reasonable for the officer to believe that probable cause ewristbjl officers of
reasonable competence could disagree on whether the probable cause test wigs met.”

“[O]nce a police officer has a reasonable basis for believing there is probaldeloais
not required to explore and eliminate every theoretically plausible claim af@anoe before

making an arrestRicciuti v. New York City Transit Auth941 F.2d 119, 128 (2d Cir. 1991).

This is because, “[i]t is up to the fact finder to determine whether a defenstany holds water,

not the arresting officer.” Krause v. Benn@&87 F.2d 362, 372 (2d Cir. 1989). Thus, “probable

cause exists even where it is based upon mistaken information, so long as the aifffesting

was reasonable in relying on that information.” Bernard v. United States, 25 F.3d 98, 103 (2d

Cir. 1994).

Here,the Plaintiff insists that tharrestwas unsupported by probable cause. As noted
above, vnenthe Plaintiff was arrestethe was charged witholations of New York Penal Law
88265.01, 265.02, and 265.03.

Under New York law, a person is guilty of criminal possession of a weapon in the fourth
degree when he possesses a firearm, criminal possession of a weapon in the tlengdttagire
possesses a loaded firearm, and criminal possession of a weapon in the second dedree whe
possesses a loaded firearm with intent to use it unlawfully against arigkilew York Penal

Law 88265.01, 265.02, 265.081ere, at the time of the Plaintiff's arrest, it is undisputed that the



Plaintiff possessefive firearms (PIf's Mem, at 1.) The Plaintifiad previously been convicted
of a aime. (Def's Exh 7.) Also, a sworn statement alleythat the Plaintifhad previously
waved and pointed a gun at a civilian. Under these circumstances, “arguatdble cause”
existed for the arrestAccordingly, the Plaintiff’'s 81983 claims bt on false arrest and false
imprisonment against the Individual Defendants are dismissed.

Similarly, the Plaintiff fails to state a claim with respect to the abuse of proeass
under 81983.An abuse of process claim under 81983 is governed lgylatat Se€Cook v.
Sheldon, 41 F.3d 73, 80 (2d Cir. 1994). Under New York law, “a malicious abuse-of-process
claim lies against a defendant who (1) employs regularly issued legal ptocesspel
performance or forbearance of some act (2) with intedbtbarm without excuse of
justification, and (3) in order to obtain a collateral objective that is outsidegditieni#te ends of

the process.” SeBavino v. City of New York, 331 F.3d 63, 76 (2d Cir. 2003) (quotation and

citation omitted).“The crux of amalicious abuse of process claim is the collateral objective
element. To meet this element, a plaintiff must prove not that defendant acted with an improper
motive, but rather an improper purposéhat is, he must claim that [the defendant] aimed to

acheve a collateral purpose beyond or in addition to his criminal prosecution.” Dougldg v. C

of New York 595 F. Supp. 2d 333, 344 (S.D.N.Y. 2009) (quotation and citation omitted).
In his opposition to the motion to dismiss, the Plaintiff contefodghe first time, that
the police officerarrested him, not to enforce a criminal possession charge inyproperly
regulatethe way in which the plaintiff possessed the weap@eeRIs's Mem, at 12.)These
allegations are nolere to be found ithe canplaint andhe“Plaintiff may not amend his
complaint through motion papers and the Court will not consider this newly raised claim

Willner ex rel. Willner v. Doar12-CV-1955 (RRM)RER), 2013 WL 4010205at*5 (E.D.N.Y.

10



Aug. 5, 2013)seealsoWright v. Ernst & Young LLP, 152 F.3d 169, 178 (2d Cir. 1998)

(rejecting a new claim raised for the first time in plaintiff's opposition to a madialismiss);

Jacobson v. Ped¥larwick, Mitchell & Co, 445 F. Supp. 518, 526 (S.D.N.Y. 1977) (party may

not amendleading through statements in briefs).
However, the Court finds that the Plaintiff sufficiently statetaam for malicious
prosecution under section 1983 against the Individual DefendBotssuch a claim, glaintiff

must allege all the elements of malicsgarosecution under state laBeeFulton v. Robinson,

289 F.3d 188, 195 (2d Cir. 2002gesalsalanetka v. Dabe, 892 F.2d 187, 189 (2d Cir. 1989)

(“A claim of malicious prosecution brought pursuant to section[ ] 1988.governed by state
law in the absence of federal common law "o state a claim under New York law for the tort
of malicious prosecution, a plaintiff must show: (1) that the defendant commencediouednt
a criminal proceeding against him; (2) that the proceeding was terminated ininitié'gl&avor;
(3) that there was no probable cause for the proceeding; and (4) that the procesding w

instituted with malice.Kinzer v. Jackson, 316 F.3d 139, 143 (2d Cir. 2003). To demonstrate

malice in a malicios prosecution claipa plaintiff need not “prove that the defendant was

motivated by spite or hatredNardelli v. Stambergd4 N.Y.2d 500, 50283, 375 N.E.2d 29, 404

N.Y.S.2d 73 (1978) Rather, a plaintiff must show that the defendant “commence[d] a criminal
proceeding ‘da to a wrong or improper motive, something other than a desire to see the ends of

justice served.”Maskantz v. Haye9 A.D.3d 211, 215, 832 N.Y.S.2d 566, 570 (1st Dept.

2007) (quotingdNardelli, 44 N.Y.2d at 502—-03).
Here, thendividual Defendants doot dispute that the first two elements are satisfied
—that a criminal proceeding was commenced against the Plaintiff and that it ternnmnized

Plaintiff's favor. Rather, they contemldatprobable cause existed and that the proceeding was

11



not instituted with malice. Here, while probable cause supporteatribg probable cause did
not extend to support the commencement of the criminal proceleelragisehe Plaintiff was
licensed to possess the firearms in questMoreover, because “[d4ck of probable cause

generallycreates an inference of malic&6yd v. City of New York, 336 F.3d 72, 78 (2d Cir.

2003) (internal citation omitted), the Court finds that the Plaintiff has stated afdamalicious
prosecution underl®83 against the Indidual Defendants.

The Court novaddresses the Plaintiff's claiagainst the Individual Defendants under 42
U.S.C. 81981. To statectaim under 8981 ,a plaintiff must allege facts demonstrating:hly
or herracial minority status; 2) that defendants intentionally engaged in raciahdisation;
and 3) that defendants' racial discrimination interfered with plasafility to “make and

enforce contracts, sue, be party to a suit, [or] give evideMiENeill v. City and State of New

York, 242 Fed. Appx. 777, 778, 2007 WL 27819100, at * 1 (2d Cir. Sept.25, 2007); Mian v.

Donaldson, Lufkin & Jenrette Secs. Corp., 7 F.3d 1085, 1087 (2d Cir.19Bi3)statute was not

“meant to provide an omnibus remedy for all racial injustice.” Domino's PizzaDoidd, 546

U.S. 470, 478, 126 S. Ct. 1246, 1252, 168d.2d 1069 (2006) Rathe, “[a]ny claim brought
under 81981 ...must initially identify an impaired contractual relationship” or the abridgement
of some other right specifically enumerated in tfaduge.ld. at 476, 126 S. Ct. at 1249.

In this case, the Plaintiff does not identify his racial status, much lesatmeaibether he
qualifies as a racial minority. Furthermore, the Plaintdfl{s] to identify any contract they
were prevented fromxecuting, orany contractual right which [he washable to enforce due to
defendants' conduciThe complaint is also devoid of any [nonconclusetgim that plaintiffs

were deprived of their respective rights to participate in judicial procegticgung v. New

12



York Univ., 08CV-5150 (GBD), 2010 WL 1372541, at *6 (S.D.N.Y. Mar. 29, 2010).

Accordingly, the Plaintiffs claim under £981 against the Individual Defendants is dismissed.
Finally, the Plaintiff fails to state a claim under the Fifth Amendment to the United States

Constitution against the Individual Defendants. TRE&intiff's reliance upon the Fifth

Amendment as the basis for his due process claim is misplaced because thméifthmient

regulates due process violations by federal actdgs’dDellate v. Great Neck Union Free Sch.

Dist., CV 09-2567 AKT, 2010 WL 3924863, at *5 (E.D.N.Y. Sept. 30, 2010) aff'd sub nom.

Dellatte v. Great Neck Union Free Sch. Dist., 448 F. App'x 164 (2d Cir. 28&2Burgess v.

County of Rensselaer, 1:083¥-652, 2006 WL 3729750, at * 5 (N.D.N.Y. Dec.18, 2006); citing

Sylla v. City of New York, 04ev—5692, 2005 WL 3336460, at * 2 (E.D.N.Y. Dec.8, 2005)

(“The Fifth Amendment is applicable only to the federal government.”);

D. As to the Plaintiff's Federal Claims Against the Villageand the Police Department

As an initial matter, the Village of Garden Cisya municipal governmeim New York

State. Carbajal v. Cnty. of Nass&71 F. Supp. 2d 415, 418 (E.D.N.Y. 2003) (“Hempstead

Village is a municipality in Nework State.”). “Uhder New York law, departments which are
merely administrative arms of a municipality, do not have a legal ideefiigrate and apart

from the municipality and cannot sue or be suethll v. City of White Plains185 F.Supp.2d

293, 303 (S.D.N.Y.2002) (citations omittedjor example, “[apolice department is an

administrative arm of the municipal corporation.” (dting Loria v. Town of Irondequoit, 775

F. Supp. 599, 606 (W.D.N.Y. 1990)) (other citation omitted). Therefore, “ledgpdepartment
cannot sue or be sued because it does not exist separate and apart from the nyusacl idies
not have its own legal identityld. (citations omitted).The Court willnow address the

Plaintiff's claims against the Village of Garden Catyly.

13



In order to hold a municipality liable under 42 U.S.C. 81983, a plaintiff “must show that
the violation of constitutional rights resulted from a municipal custom or poRigciuti., 941

F.2d at 124citing cases)seealsoMonell v. Dep't of So. Servs.436 U.S. 658, 691, 98 S. Ct.

2018 (1978) (“[T]he language of 1983 . . . compels the conclusion that Congress did not intend
municipalities to be held liable unless action pursuant to official municipal polionu sature
caused a constitutional tort.”Respondeat superior may not serve as the basis for imposing

municipal liability. SeeBd. of the County Comm' rs v. Brown, 520 U.S. 397, 403, 117 S. Ct.

1382 (1997) (“We have consistently refused to hold municipalities liable under a theory of
respondeat superior.”Ricciuti, 941 F.2d at 122 (“A municipality and its supervisory offigial
may not be held liable in @883 action for the conduct of a lower-echelon employee on the

basis of respondeat superior.”); Allen v. City of Yonkers, 803 F. Supp. 679, 683 (S.D.N.Y. 1992)

(“Respondeat superior does not apply to the liability of municipal entitiesTh§.plaintiff in
an actiorbrought pursuant to 42 U.S.C. 81983 bears the burden of establishing municipal

liability. SeeRubio v. County of Stiolk, No. 01-€V-1806, 2007 U.S. Dist. LEXIS 75344, at

*6—7 (E.D.N.Y. Oct. 9, 2007) (citingippolis v. Village of Haverstraw768 F.2d 40, 44 (2d Cir.

1985)).

The Plaintiff is correct to assert that, vattt discovery, he is unable ¢stablisha
pattern policy, or custom of unlawful arrests of licensed hand gun owners. However, at this
stageof the litigation, the Plaintiff need only plausilditegesuch a pattern, policy, or custom.
In this regard;[t]he mere assertion that there exists such a policy or custom, absent specific

allegations of fact tending to support such an inference, is insufficigtista v. City of New

York, No. 05-€V-8444, 2007 U.S. Dist. LEXIS 71905, at *14 (S.D.N.Y. Sept. 24, 2007) (citing

Dwares v. City of New York, 985 F.2d 94, 100 (2d Cir. 1993)). More@ghere’allegations

14



of a single, isolated, incident of [municipal] misconduct will not suffice” for purpokes

demonstrating the existence of a municipal poliéguilera v. County of Nassau, 425 F. Supp.

2d 320, 324 (E.D.N.Y.20063eealsoDwares 985 F.2d at 100 (“A single incident alleged in a
complaint, especially if it involved only actors below the policymaking level, giierid not

suffice to raise an inference of the existence of a custom or policyifig(€ity of Oklahoma

City v. Tuttle 471 U.S. 808, 823-2405 S. Ct. 2427 (1985)) (additional citations omittefépr
this reasonthe Plaintiff's claims under 81983 against the Village are dismissed.

Similarly, the Plaintiff does not state a claimder 81981 against the Villagpecause, as
stated above, the Plaintiff fails to identify his racial status or poihyacontractual right which
theywere unable to enforce due to theféndants' conduct. Moreover, for the reasons explained
above, the Riintiff's Fifth Amendment claim against thelMige alsdails as a matter of law.

E. As to the Plaintiff's State Law Claims Against the Individual Defendants

In addition to the state law claims for false arrest, false imprisonnimrge af process,
and malicious prosecution, the Plaintiff pleastsnmon law negligence and intentional infliction
of emotional distressHere, the Plaintiff concedeiatPolice OfficersMarceda and John Doe #
1 and # 2 “acted within the scope of their employment and under authority of color of State
Law.” (Amended Compl., at 132.) Under New York lavirere as hereallegations against
individuals relate to actions taken within the scope of their official duties, indiedpacity

claims cannot standCardiff v. Carrie, 79 A.D.3d 1626, 1627, 913 N.Y.S.2d 618 (4th Dept.

2010(“[T] he court properly granted that part of defendants' motion with respect to the Code
Enforcement Offier in his individual capacityjiasmuch as all of the allegations against him
relate to acbins taken within the scope of his official dgtig(citation omitted);seegenerally

Tango v.Tulevech 61 N.Y.2d 34, 41-42, 459 N.E.2d 182, 471 N.Y.S.2d 73 (1988)dy's Dr.

15



In v. Cohen, 47 N.Y.2d 79, 82, 390 N.E.2d 290, 416 N.Y.S.2d 782 (L9&6gordingly, the
Plaintiff's state law claims against the Individual Defendants in their indivchpmcities are
dismissed.

E. As to the Plaintiff's State Law Claims against the Village

The elements faPlaintiff's state law claims foialse arrest, fale imprisonment, abuse of
process, ad malicious prosecution undet 383 are substantially identical to their state law
equivalents. In New York, “i[tls well settled that a plaintiff cannot prevail on causes of action
based upon fae arrest, false imgonment [ . . . hgainst police officers if the police officers
had probable cause to believe that the plaiotifimitted the underlying crimeWasilewicz v.

Vill. of Monroe Police Dep't, 3 A.D.3d 561, 562, 771 N.Y.S.2d 170, 171 (2d Dept. 2b@4e,

as noted above, probable cause supportedrthstof the Plaintiff and therefore the Pi&if's
claims for false arrest and false imprisonment against the Vilsghksmissed.

However, again, probable cause did not support the commencementroiralcri

proceeding against the PlaintifPutham v. County of Steuben, 61 A.D.3d 1369, 1370, 876
N.Y.S.2d 819 (4th Dept. 2009)[t]he continuation of a criminal proceeding without probable
cause may support a cause dfacfor malicious prosecution™), Menied13 N.Y.3d 705, 887
N.Y.S.2d 2, 915 N.E.2d 1180 (2009)(citation omittedy with the claim for malicous
prosecution under 81983, farsimilar claim under New York lawah inference of malice may
be drawn from a showing that the plaintiffked probal# cause to maintain the action.” 35-45

May Associates v. Mayloc Associatd$2 A.D.2d 389, 390, 557 N.Y.S.2d 41, 43 (1st Dept.

1990) Thus, the state law malicious prosecution claim can proceed against the.Villag
As to the Plaintiff's sta law claim for abuse of process, this claintsribroadest sense”

is the misuse or perversion of regularly issued legal process for a purposeified jogthe
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nature of the process. Board of Educ. of Farmingdale Union Free School Dist. mdéaen

Classroom Teachers Assinc., Local 1998 AFT AFLCIO, 38 N.Y.2d 397, 400, 343 N.E.2d

278, 380 N.Y.S.2d 635 (19).5As stated above, thddmtiff must allege and ultimately prove
() regularly issued legal process, compelling performance or forloeandsome act; (2) the
person activating the process intended to do harm without excuse or justificatemd (Be
person activating the process sought to use the process in a manner to obtairral collate
objective outside the letyinate ends of therpcess.Seeid. at 403.In this casethe Court finds
that the Plaintiff has not adequately plead that the Village “intended” to dotbahe Plaintiff
without excuse or justification or that Village soughfudhera collateral, illegitimate objecte.
Accordingly, the Plaintiff's state law claim for abuse of process agdiesfillageis dismissed.
Turning to the Plaintiff's state law claim for intentional infliction of emotional distres
such a claim “has four elements: (i) extreme and oetrag conduct; (ii) intent to cause, or

disregard of a substantial probability of causing, severe emotional digiiieascausal

connection between the conduct and injury; and (iv) severe emotiomatdigtowell v. New

York Post Co.Jnc., 81 N.Y.2d 115, 121612 N.E.2d 699, 596 N.Y.S.2d 350 (1993Though

the experience was undoubtedly unpleasant for plaintiff, the standard for intentfbcizdmn of
emotional distress in New York is extremely hidfihe] Plaintiff has simply failed to provide
evidence of the extreme and outrageous behavior required to satisfy thatdstanddnfis]

claim of intentional infliction of emotionalistress is therefore dismissed&aniewska v. City of

New York 11-CV-2446 RRM VVP, 2013 WL 3990751, at *11 (E.D.N.Y. Aug. 5, 2013).
In any eventthe Raintiff's emotional distress claim may be “encompassed entirely
within other available tort remedies and . thus precluded under New York laBrewtonv.

City of New York 550 F. Supp. 2d 355, 370 (E.D.N.Y. 2008) (relying on Fischer v. Maloney, 43

17



N.Y.2d 553, 402 N.Y.S.2d 991, 373 N.E.2d 1215) (1978) (holding that “the tort of intentional
infliction of emotional distress may not be used as a substitute foadakde traditional tort
theory”). Furthermore, f pJublic policy bars claims for intentional infliction of emotional

distressagainst a governmental entityRodgers v. City of New York, 106 A.D.3d 1068, 1070,

966 N.Y.S.2d 466, 469 (2d Dept. 20@3fation omitted).
Similarly, as to the Plaintiff's site law claim for negligence against the Villaje] nder
New York law, a plaintiff may not recover under general negligence plascipr a claim that

law enforcement officers failed to exercise the appropriate degree of care imgféecarrest or

initiating a prosecution.” Bernard v. U.S., 25 F.3d 98, 102 (2d Cir. 1994) (relying on Boose v.

City of Rochester71 A.D.2d 59, 421 N.Y.S.2d 740, 744 (4th Dept. 1979) (holding that a

plaintiff challenging the preparation of her case by police “may novezeaoder broad general
principles of negligence . . . but must proceed by way of the traditional remedasecdiirest

and . . . malicious prosecutiongeealsoMcSween v. Edwards, 91 F. Supp. 2d 513, 525

(E.D.N.Y. 2000) (“New York law prohibits resery under a general theory of negligence when
the traditional remedies of false arrest and imprisonment are avdjlaldibe Plaintiff's
negligence claim against tMéllage is thereforebarred.SeeBernard 25 F.3d at 98 (finding that
Boose*bars all regligence claims arising out of allegedly improper procedures during an
arrest”).
[ll. CONCLUSION

For the foregoing reasons, it is hereby

ORDERED, that the motion to dismiss by the Village Defendants and the Individual

Defendants is granteahd the amendetbmplaint is dismissed with prejudie&cept as

to the Plaintiff's malicious prosecution claiomder 42 U.S.C. §198&%jainsthe
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Individual Defendants and the Plaintiff’'s state law malicious prosecution ctEmst
the Village Defendants.
SO ORDERED.

Dated:Central Islip, New York
August 19, 2013

Arthur D. Spatt

ARTHUR D. SPATT
United States District Judge
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