Wright v. United States of America

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Ne 13-CV-1379(JFB) (SIL)

ALEXIS L. WRIGHT, AS THE ADMINISTRATOR OF THE ESTATEOF JAMES A. WRIGHT,

Plaintiff,

VERSUS

UNITED STATES OF AMERICA,

Defendant.

MEMORANDUM AND ORDER
July 24,2017

JosePHF. BIANCO, District Judge:

On March 15, 2013decedentplaintiff
James A. Wright * (“Wright”) filed this
negligence actioagainst the United States of
America (the*government’or “defendant)
pursuant to the Federal Tort Claims Act, 28
U.S.C. 881346(b), 267480 (he “FTCA”").
Plaintiff allegesthatthe government liable
under theFTCA for injuries arising from an
ankle bracelet that was placed and
maintained on Wright's right leg and/or ankle
by federal Probation Officer John Danielo
(“Danielo”) from April to October 2010
Plaintiff asserts that the negligent placement
and maintenance of thebracelet—
notwithstanding Wright'sxtensive medical
history (including diabetes, peripheral
neuropathy, and a prior partial amputation of
his left foot) and alleged complaints about
irritation caused by the braceletesulted in
inter alia, months of hospitalization;

L After Wright's death, the Court permitted the
substitution of Alexis L. Wright, the administrator of

debridement surgeries to remove tissue,
ligaments and boneand areventual below
theknee amputation.

The Court held &our-day bench trial
from December 19, 2016 thugh December
22, 2016 and heard summations on February
24, 2017 After carefully considering the
evidence introduced at trial, the arguments of
counsel, and the controlling law on the issues
presented, the Court issues the following
findings of fact and conclusions of law
pursuant td~ederal Rule of Civil Procedure
52(a). As discussead detailinfra, the Court
determineghat plaintiff has failed to prove
by a preponderance of the evidence that
government was negligent in placing or
maintaining the akle bracelet or\Wright's
right ankle.

First, even though Wright had a partial
left-foot amputation from diabetes, Danielo

Wright's estate, as the plaintiff in this action
(“plaintiff) .
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was not negligent in his decision to place an
ankle bracelet on Wright's right leg on April
13, 2010, pursuant to the electronic
monitoring ordered by the court as part of his
sentence of home confinement. It is
uncontroverted that: (1) even though
Wright's medical situation was fully known
at the time of his sentencing on March 3,
2010, neither Wright nor his attorney raised
any obgction to the electronic monitoring at
the sentering when it was imposed by the
court; (2) neither Wright nor his fiancée
raised any objection to Danielo when he
actually installed the bracelet on Wright's leg
at his home on April 13, 2010; and (3) Wright
visited his podiatrist on April 19, 2018ix
days after the installation of the devicand
neither Wright nor anyonelsetold Danielo
that his doctor had any concerns about the use
of that device on his leg. Although plaintiff’s
expert suggested thait is “common
knowledge” that this device would cause a
problem to the skin of a diabetic, the Court
finds that conclusory opinion to be entirely
unpersuasive in light of the lack evidence to
support it (and the contrary evidence in this
case—nhamely, the lack of any expressed
concern by plaintiff, his lawyer, his doctor, or
anyone else to Danielwhen the device was
put on his leg). Instead, the Court concludes,
under the circumstances of this case, that
Danielo had no reason to believe that Wright
was melically unsuitable for an ankle
bracelet and was not negligent in deciding to
install the device on April 13, 2010 on the
right ankle/leg pursuant to the court order for
electronic monitoring.

Secong Danielo was not negligent in
sizing the ankle braceléy using the width
of his finger to measure the distance between
the bracelet and Wright’s skin, which was
presumably greater than the quaiterh size
discussed in the manufacturer’s user manual.
As is abundantly clear from the
manufacturer's manual, ehinstruction that
the transmitter should be “no more than-one

fourth of an inch away from the client’s
ankle” is to ensure that the bracelet is in close
enough proximity to the ankle for the signal
to work, rather than to prevent an unspecified
injury from a mae looselyfitted bracelet.
There is no suggestion whatsoever in the
manual that a looselfjtted bracelet could
cause injury, nor is there any suggasthat

the device should not be used by diabetics. In
short, there is absolutely nothing in the
manufacturer's manual that would have put
Danielo on notice that any injury could result
from his method of fitting the bracelet any
person, including a diabetic personin
addition, Danielo had used this sizing method
for over a decade without incidie
Moreover, neither Wright nor anyoredse
told Danielg when hefitted the bracelet in
this manner on April 13, 201Ghat the
bracelet was too loose aondwould irritate
Wright's skin. In fact, as noted above,
Wright's scheduled visit to his podiatrist took
place withinsix days of the fitting of the
device, and there is no evidence that the
podiatrist or Wright advised Danielo after
that visit that there were any medical issues
with the bracelet, including its sizing.

Third, to the extent that WWght and his
fiancée testified that Wright first complained
to Danielo in August or September 2010
about discomfort to his leg caused by the
bracelet, the Court finds that testimony not to
be credible in light of all the evidence in the
record and the Court’'s evaluation of the
credibility of the witnesses, includingpeir
demeanor. As a threshold matter, Wright
never sought any medical treatment for any
alleged irritation to his skin prior to October
2010. In any event, even assumamguendo
that the discomfort to the right leg/ankle
began in August/September 2010, the Court
finds that such irritation to the skin was never
mentioned to Danielo prior to October 12,
2010. Moreover, the Court concludes that
Danielo had no duty to conduct a medical
exam of Wight during his home visits to



inspect for such irritation or to take any other
affirmative actions in the absence of such a
complaint from Wright or someone on
Wright's behalf during the period from April
13, 2010 until October 12, 2010.

Finally, Danielo was not negligent in his
response to the events of October 12, 2010 at
Wright's residence. Specifically, although
Danielo saw the cut on Wright's ankle on that
date during the home visit, Wright told
Danielo that he was going to have the cut
examinedy his doctor later that day. Under
those particular factual circumstances (which
are uncontroverted), it was not negligent for
Danielo to fail to remove the bracelet
immediately (or to immediately inform the
court or his supervisor of the problemjpr
was it negligent for Danieldo move the
bracelet up and tighten it slightly to keep it
away from the cut for a few hours until the
doctor could determine whether the bracelet
was causing the cut and, if so, whether the
bracelet needed to be removed. Irctfa
Danielo instructed Wright to report the
doctor's assessment to hiamd Danielcsaid
that hewould do whatever was in Wright's
best interest medically going forward. There
is no evidence that, when Wright's doctor
examined Wright later on that date an
prescribed oral antibiotics for the cut, that he
suggested that the bracelet needed to be
removed to prevent further injury. In fact,
plaintiffs medical expert at trial testified
that, if the bracelet had been removed after
the doctor visit, the latanjuries (which are
the subject of this lawsuit) would not have
occurred. In any event, it is undisputed that
neither Wright nor his doctor eweontacted
Danielo following the office visit to advise
Danielo that the device needed to be removed
for medicd reasons. Moreover, the Court
concludes that Danielo had no affirmative
duty tofollow up withWright or his doctor to
confirm that the bracelet did not need to be
removed. In light of the prior conversation
and the circumstances, it was entirely

reasonale for Danielo to expect that Wright
would certainlycontacthim after the doctor
visit if the doctor believed that the device was
causing the cut and needed to be removed for
medical reasons. In fact, Wright contacted
the Probation Department on October 15,
2010 (three days after his visit to the doctor)
to request permission to leave his home to
meet with his attorney and, even though he
was on the telephone with the Probation
Department, there is no evidence that he
mentioned any ongoing medical issueshwit
the bracelet. Given these facts on October 12,
2010, including that Wright was about to see
a doctorregardingthe cut in a few hours and
Danielo reasonapl expected to hear back
from Wright if the bracelet was causing the
irritation and needed to be removed,
Danielo’s actions that day and any
subsequertailure to affirmatively followup
with Wright or his doctarwere not negligent.

Accordingly, for these reasorsnd those
that follow, the government is ndtable to
plaintiff under the FTCA, anglaintiff is not
entitled toanydamages

|. BACKGROUND

Plaintiff commenced this action on
March 15, 2013(ECF No. 1.)On December
4, 2014, paintiff moved for summary
judgment(ECF No. 33), andhe following
day, thegovernmentrossmovedto dismiss
for lack ofsubject matter jurisdictioandfor
summary judgmen(ECF No. 35). Wright
died in February 2015, and his daughter
Alexis Wright was thereafter appointed as
administrator ohis estate and substituted as
plaintiff. (SeeECF No. 54.) On May 29,
2015, plaintiff filed an amended complaint
together with aenewed motion for summary
judgment. (ECF Nos. 5%6.) On June,1
2015, the governmentrenewedits cross
motion to dismiss and for summary
judgment. (ECF No. 57.)



By Memorandum and Order dated
February 11, 2016, the Court denied both
parties’ motions See Wright v. United
States162 F. Supp. 3d 118 (E.D.N.Y. 2016
As a threshold matter, the Court rejected the
government’s argument that it was entitled to
absolute immunity from liability on
plaintiff's negligence claimon the ground
that Danielo placed the ankle bracelet on
Wright pursuant to an order by Unitethfes
District Judge Feuerstein Id. at 121.
Because “Judge Feuerstein simply ordered
home detetion with electronic monitoring
[and] gave no direction regarding the manner
of such monitoring,” the Court determined
that “any negligence in the applicaticor
maintenance of the ankle bracelet by the
Probation Departmefivas] not protected by
absolute immunity. Id. With respect to the
ultimate issue of negligence, the Court found
that neither partyas entitled to summary
judgment because of disputed issues of
material fact pertaining to, among other
things, Wright's claims that (1) he
complained to Danielo in August 2010 about
a rash and irritation on his right ankle prior to
his hospitalizationin October 2010for an
infection tothat ankle and (2) afteiright
showed Danielo a cut on his ankle on October
12, 2010, Danielanoved the bracelet away
from the cut and tightened it so that it would
not slide down, rather than removing the
braceletor seeking some modification of the
monitoringconditions from the court.ld. at
12122. Finally, the Court determined that
even if plaintiff had adduced sufficient
evidence of the government’s negligence,
there were also disputed issues of
comparative negligence thabuld not be
resolved at the sunmamy judgment stageld.
at 122.

2To the extent that anyniding offact reflects a legal
conclusion, it shall be deemedanclusion ofaw, and
vice-versa.

Thereatfter,in advance of trialplaintiff
submitted proposed findings of fact and
conclusions of lawon December 9, 2016
(ECF No. 68); the government did the same
on December 12, 2016 (ECF No. 69); and
plaintiff ~filed supplemental proposed
findings on December 13, 2016 (ECF No.
74). The Court held a bench tridom
December 19, 2016 through December 22,
2016. (ECF Nos. 7&7/9.) Plaintiff presented
the testimony otwo expert witnessesDr.
Elizabeth Hxrrington (“Dr. Harrington”), a
vascular surgegn and Robert Thornton
(“Thornton”), a former federal probation
office—and the testimony of Dorothy
Sprague(“Sprague”) who was engaged to
Wright prior to his death. In addition,
plaintiff played avideorecording of Wrights
deposition. The government called Danielo
to testifyas its sole witness

After the bench triatoncludedthe Court
granted the parties the opportunity to submit
revised proposed findings of fact in light of
the evidenceintroduced at trial. Plaintiff
submitted proposed findings of fact on
February 10, 2017 (ECF No. 82), artet
governmentfiled its proposed findingon
February 13, 2017 (ECF 85) The Court
subsequently heard summations from
counsel on February 24, 2017. (ECF No. 87.)

The Court has fully considereall of the
evidence presented by the parties, as well as
their written subrissions. Below are the
Court’s findings of &ct andconclusions of
law.

[I. FINDINGS OFFACT

The following section constitutes the
Court’s findings offact pursuant to Federal
Rule of Civil Procedure 52(a)(#).Theyare



drawn from witness testimony and the
parties’ trial exhibits. In general, having
considered all of the evidence (including the
credibility of the witnessesjhe Court found
Danields testimonyto beentirely credible,
but found as discussednfra, that certain
portions of Wright's deposition testimony
were not credible. Moreover, as discussed
infra, the Court did not find Thornton’s
expert opinions to be persuasive after
carefully considering them in light of all the
evidence. Because the Court concludes that
the government is not liable to plaintiff, the
Court will only briefly summarize those
findings of fact that pertain to the issue of
damages.

A. Witness Background

1. Dr. Harington

Dr. Elizabeth Harrington is a vascular
surgeon licensed to practice medicine in New
York State as well as &linical Associate
Professor of Surgery at M8&inai Hospital
(Tr. & 36, 38)% She graduated from dWw
York Medical College in 1975 arlths been
a practicing surgeon since finishingfige-
yearresidencyand a oneyearfellowship in
1981. (Id. & 37.) Dr. Harrington has
experience treating patients with diabetes, an
illness that can exacerbate vascular and
cardiovascular deases. I(l. at41)

2. Thornton

Robert Thornton is a retired UnitSthtes
Probation Officewho was employed by the
Probation Departmefior over 27 years.T{.
at 176.) During his time as a Probation
Officer, he worked in the Northern District of
Georgia and the Western District of
Washington. Ifl. at 177-78) Thornton’s

3“Tr.” refers to the transcript of the bench trial held
from December 9 through December 22, 2016.

experience includes presentence
investigation, supervision, pretrial services,
and pretrial service investigations.ld.(at
177-79) He held the titles of Probation
Officer, Senior Probation Officer and
Supervising  Probation  Officer before
retiring. (Id. at 179-180) Thornton has
experience with location monitoring,
electronic monitoringand voice verification
supervision as part of conditionsof
probation. Id. at181-86) However, hehas
neverpersonallyplacedan electronic bracelet
on an offender. I¢. at 184, 298.)

3. Sprague

Dorothy Sprague metJames Wright
approximately 26 or 27 years agod was
engaged to him prior tosdeath (Id. at 34,
335.) Sheand Wright had one son named
Connor, and she currently works as a
receptionist for Lexus luxury cars.Id( at
335-36.)

4. Wright

JamesWright was born in 1948 and
resided withhis fiancéeSprague antheir son
Connor beforénis death (Wright Dep. Trat
5-6.Y* He also had a daughter named Alexis
from a prior marriage. (Tat335.) Wright
obtained a master’s degree in education from
New York University and worked fothe
William Floyd School District prior to his
retirement in2005. (Wright Dep. Trat 11-
12.) He died on February 2, 2015. (&t.
353))

5. Danielo

JohnDanielobegan his employment with
the United States Probation Department for
the Eastern District of New York in 1991.
(Id. at 402) He worked atthe Probation

4“Wright Dep. Tr.” refers to the transcript of the May
19, 2014 deposition of James A. Wright.



Departmeris office in the Brooklyn federal
district court from May 1991 to May 1992
(Id. at403-04) Initially, his duties consisted
of writing presentence reports(ld. at 404-
05) After the latter part of 1992, he had no
further involvement in writingoresentence
reports (Id. at413)

In May 1992, Danielo transferred tbe
Probation Department’'s Long Island office
(Id. at 404-05.) From the end of 1992 until
May 1995 he supervised a caseload of
offenders (Id. at405.) For the next 19 years,
from May 19% until his retiremenfrom the
Probation Departmemh June 2013, Danielo
was the sole location monitoring specialist
for all of Nassau and Suffol€ounties and,
for a time, part of eastern Quee@sunty.
(Id. at406, 415.) He enforced and supervised
compiance with court orders for probation
and home confinement, including restitution.
(Id. at 408-09.) Duringhat period, Danielo
had on average 100 cases a y€30 or 40 at
any particular time-for anapproximateotal
of 2,000casesver the course of his ezer.
(Id. at407.)

In most of the cases that Danielo
supervised, the court had ordered home
confinement with electronic monitorinigr
the offender (Id.) During Danielo’s
employment with the Probation Department,
all electronic home monitoring in tHeastern
District of New York was done with
electronic ankle bracekgt the Probation
Departmentdid not use electronic wrist
braceles. (d.) In addition to electronic
monitoring, other methods of location
monitoring includevoice verification, which
empoys computeigenerated telephone calls
to the offender's home made at randand

5To the extent that the government failecsplicitly
offer into evidence court records pertaining to
Wright's criminal caseduring the bench trial, the
Court will take judicial notice of them pursuant to
Federal Rule of Evidence 201(b)SeeRothman v.
Gregor, 220 F.3d 81, 92 (2d Cir. 2000)

GPS which usessatellite tracking of an
offender’s movements outside of the home
(Id. at411-12)

B. The Criminal Case

On April 11, 2008, thgovernmenfiled
a criminal information inUnited States v.
Wright, 08-CR-231 SJF), charging Wright
with filing a false federal tax return for the
year 2002, which understated his income as
$127525, when it exceeded $407,028)d
the tax due as $31,898, when it exceeded
$154,688.(Def.’s Exh. (“DX”) A.)®> OnJune
20, 2008, Wright signed a plea agreement in
the criminal case whereby he waived
indictment and agreed to plead guilty to tax
evasion in violation of 28 U.S.C. § 7201
(DX B.)® That same day, he pled guilty, and
Judge Faerstein accepted his plea to the tax
evasion charge(DX C.)

United States Probation Officer Steven
Guttman prepared, and supervising Probation
Officer Carmen Leichtle approved, a
presentence investigation reportP8R”),
dated November 13, 2008 thamoted
Wright's medical history including his
diabetes illness, hospitalizations and
medications.(Pl.’s Exh. (“PX") 2at18-21)
That same day,he ProbationDepartment
issued a Sentence Recommendatitiat
recommendednter alia, a sentence dhree
years probation with 12 months edectronic
home confinement(DX E.)’ The Sentence
Recommendationnoted Wright's medical
ailments, including diabeteand stated that
the deterioration in higphysical condition
over the preceding two to three years
supported a nowustodial sentence(ld. at
2.) On October 22, 2009, the Probation

6 DX B was introduced into evidence as Defense
Exhibit 1 to the Wright Deposition.T¢. at 388.)

7 DX E was introduced into evidence as Defense
Exhibit 3 to the Wright Deposition. (Tat388.)



Departmentssued a second addendum to the
PSR, which noted that Wright underwent a
partial amputation of his left foot due to

complications from diabetes during the

summe of 2009. PX 2at 3942.)

On March 3, 2010, Judge Feuerstein
sentenced Wright tthreeyears’ probation,
with the first 12 months to be served under
home detention with electronic monitoring
(DX 1), and thecourt entereda judgment of
criminal conviction that reflected that
sentence on March 18, 2010 (DX J).

C. Practices and Polices foElectronic
Monitoring

The electroni@anklebracelets used in the
Eastern District of New Yorkrom April to
October 2010were made bya company
named Bl, which also prepared a BI
HomeGuard Series User Guigdke “Bl User
Guide”). (Tr.at213 PX 3.) TheBI User
Guide instrucs that after the bracelet strap is
fastened, the transmitteportion of the
electronic bracelet should be meoore than
onequarter inch from the ankle; the
transmitter can rotate around the ankle with
resistance in the front and back; and the
transmitter should feel comfortable to the
offender while walking so that the offender’s
ankle does not feel pinchedTr. at 215-16
PX 3at 26) The Bl User Guide explains that
improper installation or a poor fit may result
in false alerts. (PX 3 at 30.) In addition, in
the “Frequently Asked Questions” Appendix,
the Bl User Guiddurther explains howa
loosefitting braceletcan result in a faés
alert

Can the transmitter be installed a little
loose to allow room for leg swelling?

No. If the transmitter is not
appropriately sized to the client’s
ankle it sends a false tamper message
to the central monitoring computer.

The transmitter has btiin sensors
that detect whether or not it is
properly placed against the client’s
ankle.

(Tr.at217, 299300; PX 3at 78) At no point

in the Bl User Guide is there any warning that
the electronic braceletimsedically unsuitable
for certain individuals, such as individuals
with severe diabetic conditions, or that a
looselyfitted bracelet could cause any injury.

The Eastern Districtof New York
Location Monitoring Manualthe “EDNY
Manual”) also addresses sizing of BI
electronic ankle braceletdPX 1 at 44-45.)

It states that (1) the distance between the
braceletstrap and theoffender’'s skin must
not exceedhreeeighthsof an inch and a
finger must fit snugly in between;
(2) the transmittecanrotate from one side of
the ankle to the other but not easily; and
(3) when walking the braceletshould not
pinch theoffender’s ankle.(ld. at 45) The
EDNY Manual further states that the
probation officemustinstall the transmitter
“following  the  contractor’s [BI's]
instructions . . . Upon installation, [BI] is
required to notify the assigned officer, via
pager of a ‘successful installatién (Id. at
44.) With respect to physical health
problems, th&DNY Manual states:

Offenders with persistent ahronic
health problems should not be
automatically denied participation in
Location Monitoring. The officer
must assess the offender’s ability to
meet the requirements of Location
Monitoring and  whether the
frequency and type of medical
treatment theyaquire is inconsistent
with  participation in  Location
Monitoring. However, it is
specifically noted that the equipment
provider has recommended that
individuals with pacemakers should



not be fitted with the ankle radio
transmitter. In addition, consultain
with the equipment provider is
required in cases ofpregnant
offenders who may be undergoing
ultrasound examination, and any
individuals requiring an MRI or
CAT scan examination.

(PX 1 at 31(emphasis in original) The
EDNY Manual makes no reference amy
concerns about utilizing the ankle bracelet on
offenders with a severe diabetic condition.

D. Placement of Ankle Bracelet on Wright

Danielowas not involved irdrafting the
Probation Department®SR (Tr. at 412-
413) Hewasassigned to supervid&'right’s
home detention with electronic monitoring
after Judge Feuerstein sentenced Wright to
home  confinement with  electronic
monitoring on March 3, 2010 (Id. at 420;

DX K at 3839.)

An electronic ankle bracelet consists of a
rubber strap and mansmitter. (Tr. at 435.)

The strap has a rail that slides and is screwed

into both sides of the transmitter(d.; see
alsoPX 3 at 21) To properly function, the
electronic bracelet must be fitted so that the
transmitter is close enough to the skis¢nd

a signal, but not too loose, or it will send a
false tamper aler{Tr. at 435-38, 467-469.

Danielo was trained by his predecessor,
through orsite observation and hands
experience, to apply an electronic bracelet on
an offenders ankle using thé‘onedfinger
rule” (Id. at436-37.) That is, after fitting
the bracelet on the ankle, but before sealing
it, Danields practicewas toinsert the bottom
tip of his index finger into the bracelet to

ensure that the transmitter was close enough

to the skin tcavoid a false tamper aler{ld.
at 436, 513.) The bracelet was supposed to
have soméplay” so thatit could slide from

the top of the ankle to the bottom of the calf
and rotate around the ankle wittbome
resistance (Id. at 43738, 52021.) It was
also Danielts practice that féer fitting, but
before sealinghe bracelethe would alwgs
ask the offender if the bracelet was
comfortableand, depending on the response,
he would adjust it if necessary(ld. at 438-
39.) If the offender complained abouketh
bracelet, Danielo’s practice was toaedjust

it to make it tighter or looser.Id, at 439.)
Over the course of his dgear career as a
location monitoring specialisDanielo never
receiveda complaint, other than in the instant
case, that an electronic ankle bracelet had
caused an injury; instead, he only had
complaintsof a minor irritationcaused by a
bracdet on one or two occasiongld. at440,
473.)

On March 22, 2010, Probation Officer
Danielo first met Wright inthe Probation
Departmeris offices in the Central Islip
federalcourthouse. I€l. at422;DX K at 37-
38) He reviewed the conditions of the
electronic home monitoring program with
Wright, told him that an electronic bracelet
would be put on his ankland explained how
the braceletwould work (Tr. at 427-28.)
Danielo testified thadVright did not object to
wearing the bracelghordid heindicate that
there would be any problem with wearing an
electronic bracelet on his ankl€ld. at427-
28.)

After Danielo reviewed the conditis of
the electronic home monitoring program with
Wright, they both signed a Home
Confinement Program Participant
Agreement (Tr. at429-31;DX K at 38 DX
L.) The agreement providedat “[w]hile in
the home confinement prografWright]
agre¢d] to wear a nomemovable ankle
bracelet that yould] be attached byhis]
officer.” (DX L at 18.) Wrighttestified that
hedid notrecall objedng to this provision at
the time he signed the agreemei(¥right



Dep. Tr. at 4950) In addition, Wright
ageed “not to remove or tamper with the
ankle bracelet (transmitter) except in a life
threatening situation or with the prior
permission of [his] officer,” and “to allow
authorized personnel to inspect and maintain
the ankle transmitter and receiver/didler
(DX L at1113-14) Wright testified that he
understood that the electronic ankle bracelet
“was part of the senten¢eand thatDanielo
was followinga court order when he placed
the electronic bracelet okVright's ankle.
(Wright Dep.Tr. at 4641.)

On April 13, 2010, Danielo went to
Wright and Sprague’s residence to install the
electronic monitong equipment and to place
the electronic bracelet on Wright'sinkle.
(Tr. at 433-41;DX K at 36) Danielofirst
intended to place the bracelet\&hight’s left
ankle but, due to Wright'partial left foot
amputation, he instead placed the bracelet on
the right ankle, which was a “normal” ankle
(Tr. at 50304, 50708) It was Danielo’s
ordinary practice to read a PSR and any
addendathereto before meeting withan
offender under his supervision; however, he
could not recall at trial whether he had read
the second addendum to Wright’s PSR noting
the amputation prior to April 13, 20101d(
at 502-07.) Despite observing the partial
amputation of Wright's left foot, Danielo did
not have any concerns about placing the
electronic monitoring bracelet on Wright's
right ankle, and he did not ask Wright about
the amputation or notify the court or his
supervisors in the Probation Department of
the amputation. I¢d. at 507-08.) Wright
testified that he did not object to placement of
the bracelet on his right anktr complain
that it was #her too tight or too loose
(Wright Dep. Tr. at 5&0.) After Danielo
installed the electronic bracelet, Bl sent a
notice of a sacessful installation (PX 2 at
256.)

Thornton testified that, in his opinion,
Danielo was negligent andshould have
realized that Wright was not a suitable
candidate for an electronic bracelet when he
saw Wrights partial left foot amputation
because

it is common knowledge that with
somebody thaha[d] diabetes as bad
as Mr. Wright had, that the
neuropathythat goes along with that,
1, can damage the nervesthat the
person really cdnfeel pain and then,
2, whatmay be normal or not cause
any type of rash or rub odamage on
a person without diabetes could
certainly causean ulcer, rubbing,
sore, and subsequently infection with
somebody that has Type 2 diabetes as
bad as Mr. Wrighhad.

(Tr. at 22829.) The Court questioned
Thornton as towhether 1 is “common
knowledge that a loosely fitted bracelet on a
person with diabetes can exacerbate the
diabetes [and] is a medical problem . . . that
it is common knowledge that a diabetic skin
is more vulnerable to irritation than a healthy
person’s skiff]” (Id. at 329-30) Thornton
responded that is common knowledge that
diabetes “affect[s] the lower limbs” and that
the weight of the bracelet could accordingly
irritate a diabetic’sskin. (d. at 33031.) As
discussednfra, the Court does not find this
conclusory opinion to be persuasive.

In addition, Thornton testified that, in his
opinion, Danielo was negligent in using the
“onedfinger rule” to determine the proper
distance between Wright's skin and the ankle
bracelet, and that Danielo should have
followedBI’s instructions and usezlquarter
inch sizing (Id. at229-30.) He also said that
the threeeighths of an inch sizing
recommended by thEDNY Manual would
result in a looser ankle bracelet that could



result in false signals and abrasions to the
offender’s ankle. Ifl. at 21920.) Thornton
said thata probation officer could use a ruler
to gauge the proper distant®tween the
offender’sskin ar theankle bracelet, but he
acknowledged thatgenerally, it is not a
common practicgto use a rulerjafter the
person has done it for a period of tifn€ld.

at 301) Danielo testified that he helped to
draft theEDNY Manual and acknowledged
that it alloved for looser sizing than the BI
User Guide. I¢l. at 511-12.)The Probation
Departmentid not consult with any doctors
or Bl when drafting the EDNY Manual.ld.
at517-18.) Danieloalso allowed his finger
to be measured at trial and admitted that its
width exceed a quarténch, though that
measurement was not precisdd. @t 512-
15.)

Dr. Harrington testified that, in her
opinion, Wright was a poor candidate for
electronic monitoring on his leg.ld( at 49-
51) This was because he had peripheral

neuropathy, which means that he did not have

feeling in his foot, and thus could not sense
the bracelet riding up and downsheg and
know whether it was irritating his skin or
causing a problem (Id. at 50.) Dr.
Harrington further testified that/right had
problems withhis memoryand could na
visually inspect himself and take care of the
bracelet. Id. at 50-51) She alsatestified
that, in her opinion, thenanner in which the
ankle bracelet was placed on Wright's leg
caused his injury because “[h]Je had
peripheral neuropathy. His skin was not the

same as another individual. He already had an

amputati of his forefoot on the other
side . . . [T]he fact that this bracelet rode up

and down and was loose caused him the

irritation, subsequent ulcer, and all the
subsequent problems that ensuedd’ gt58-

59.)

As discussed in detaiinfra, even if
Wright may have been a poor candidate for

1C

electronic monitoringdue to his medical
condition the Court does not find Danielo to
be negligent (1) in failing to recognize that
issueon his own at the time he installed the
device,or (2) in how he installed the lralet

on Wright's leg. In reaching this conclusion,
the Court has carefully analyzadter alia,
Thornton’s opinions and finds them
unpersuasive in this particular case in light of
all the evidence.

E. Supervision of Wright from April to
October 2010

Fedeal probation &icers are required to
keep a computerized chronology
documenting their supervision of an
offender, and thathronology must include a
record of each contawtith the offender.(Tr.
at417-20) Danielo keptsucha chronology
of his supervision of Wrighthat recorded all
of his interactions with Wrightand either he
or hisadministrative assistant Lolita Brown
made theappropriate entries(ld. at418-19;
DX K.)

After placing the bracelet on Wright's
ankle on April 13, 2010, Danielo personally
visited Wright at his residenceon five
occasions selected at ndom and
unannounced in advancapril 30, June 16,
July 8, September, @nd October 12, 2010.
(Id. at 530.) Danielo madeentries to his
chronologydescribinghose visits. (DX Kat
23, 30, 31, 33.In the interim,he also had
telephone contactsith Wright. (E.g, Tr. at
540.)

Danields practice during visits to
Wright's residence was tonspect the
premises, discuss isssirelating to probation,
andcheck the monitoring unit and electronic
bracelet to ensure thttey werefunctioning
properlyand werenot tampered with(Id. at
448.) He wouldalsoask Wright to lift his
pant leg so that he could see the ankle
bracelet (1d.) During Wright's home



corfinement, from April to October 2010,
there was no indication that Wright or anyone
else had tampered with the monitoring
equipment or the electronic braceldtd. at
467-68.) Moreover, Danielo never received
an alertindicatingthat the bracelet was too
loose on Wright's ankle.lq. at468.)

Danielo credibly testified that, prior to
October 12, 2010, neither Wrighor anyone
on his behalfever complained to Danielo,
duringany of those home visits or telephone
calls, about the ankle bracelet(ld. at 446-
448; 465-67) He further testified, in a
credible mannerthat his chronology would
have reflected any such complaints, and there
are no chronology entries that indicate that
Wright complained about thenkle bracelet
prior to October 12, 201®.(Tr. at 465; DX
K at23-40.)

Wright testified, howeverthat he first
felt discomfort in his ankleraund August
2010 when his ankle became “irritated”
because the bracelet rubbeuhd chafed
against it. (Wright DepTr. at 6869.) He
testified thatat that time, there was no cut
infection on his ankle (Id. at 71) He also
said that he complained to Danielo “a couple
of times” but not to anyone else because
Danielo “was God.” Ifd. at 69-70.)
Similarly, Sprague testified that Wright's leg
became irritated in August or September
2010 and that Wright complained to Danielo,
but Danielo did not do anything in respoise.

8 To the extent there was any suggestion that the
entries were altered in any way after the fact to support
Danielo’s testimony, the Court finds no credible
evidence to support that suggestion.

® The Court notes that Sprague’s testimony on this
issue wadar from consistent. For examphkdthough
testifying that the irritation began in August or
September 2010, on creszamination, she testified
as follows: “Q. And isn'tit [] true that the first time
you knew there was a problem with the ankle was a
few days before you went to see Dr. Luftks October
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(Tr. at 33940.) The Court does not find
either Wright's or Spraguetgstimony to be
credibleand, instead, finds that Danielo was
unaware of any issues regarding the use of the
ankle bracelet until October 12, 2010.

Thechronologyalsodoes not reflect, and
Sprague did not asserthat Danielo ever
deniedWright a requedb leave his residence
to ek medical treatment or for daily needs
and activitiesknown as “ondimers.” (Id. at
306-307, 366, 446.) In supervising an
offender, a ppbation dficer canprogram the
monitoring equipment to perminetime, or
temporary, scheduleallowing the ofender
to leavehisresidencdor a particular purpose
at a particular time, such as religious
observation, shopping, or a medical
appointment. I¢l. at 413-15) For instance,
from April 15 to July 31, 2010, Wright
requested and received leave from home
confinement on 33 days to, among other
things, attend his son’s baseball games, visit
his future sister-law, pick up prescriptions,
grocery shop, run errandsd tend t@nother
propertyof hisin anticipation of a sale(Id.
at44162; DX K at29-36.)

On April 19, 2010, after the electronic
ankle bracelet had been attached, Wright
received leave to visit his podiatrist, Dr.
Furst (Tr. at 442 DX K at 3536.) Dr.
Harrington testified thabr. Furst was aware
from the course of his treatment that Wright
was diabetic (Tr. at 147-48, 150-53. Dr.

12,2010P A. Well, there was a problem basically the
whole time— well, yes, yes. Q. So the first time you
know there was a problem with the ankle was about
four days before you saw Dr. Lucks, @ut? A. Yes.

Q. Which would be Octobertl® A. Yes. Q. And
you first realized the severity of the problem on
October 19, right, correct? A. On or around that
time. Q. And again you first noticed irritation about
four days before seeing Dr. Lucks? A. Arowright,
around that time- | can’t commit to dates, | can't,
around that time.” (Trat36869.)



Furst did not contact Danielo or anyonéhet
Probation Department to complain or
otherwise advise that it was improper or
unsafe for Wright to wear an ankle bracelet
(Id. at 152, 4420 From April to October
2010, thee was no medical record indicating
that Wright sought any treatmefar injury
caused by the ankle bracetetthat a doctor
spoke to the Probation Department on
Wright's behalf (Id. at 152.) Wright also
testified that he never sought medical
treatment foirritation or injury caused by the
ankle bracelet during this period, even after
the bracelet allegedlyeganto chafe his skin
in August 2010. (Wright Def.r. at63-70.)
Moreover in light of the Court’s evaluation
of all of the evidence (including the
credibility of the witnessesjhe Court does
not find credible Wright's testimony that
Danielo told him that he could not leave his
home to attend medical appointm&n{d. at
74-75)

F. October 12, 2010 Visit

Spraguetestified that shdirst noticed a
problem with Wright's right ankle on
October 8, 2010 (Tr. at 368-69) Sprague
told Wright to see a doctor for his ankle, but
Wright refused because he had no medical
coverage. Ifl. at 376) After Sprague had
seen rednesm Wright's ankleshe observed
that it“seemed to have gotten worse, almost
like in a matter of 24 to 48 hours.(d. at
374) She and Wright first realized the
severity of the condition of the right ankle on
October 12, 2010when they saw an open
wound. (d.at369, 371, 374.

Before Danielo made a randohmbme
visit that day,Wright had already made an
appointment with his longme treating
physician Dr. Alan Lucks for later in the
afternoon. Id. at374, 47172) At the time
Dr. Lucks had treated Wright continuously
for 21 years, since 1989, including for his
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diabetes (SeePX 6 at 11453.) Danielo
crediblytestified that havas unaware adny
discomfort on Wright's ankle from the
electronic braceleprior to that visif when
Wright showed Danielo a cut on his ankle
that had become infected, according to
Wright, due to irritation from the rubbing of
the ankle bracet. (Tr.at471-72, 477, 481,
DX K at 23) This was the first time that
Danielo had ever been told by an offender
that an electronic bracelet caused a cut or an
infection (Tr.at473)

Danieloalso crediblyestified that heold
Wright and Sprague, who was present during
the October 12, 2010 visit, that Wright
“should go to the doctor and report back to
[Danielo] and whatevethe doctor said and
that [Danielo] would do whatever is
necessary in [Wright's] best interest
medically to go forward. (Id. at472, 474;
DX K at 23) Danielo alsomoved the
bracelet away from the cup Wright's leg;
tightened it one notch (allowing it to still
move up and down and rotate around the
ankle) so that the bracelatould not slide
down to the cutandtold Wright to put a band
or a sock aroundhe bracelet to hold it in
place offof the cut untilWright visited Dr.
Lucks. {Tr. at472, 47475; DX Kat23.)

At trial, Danielofurther testified that he
did not consider cutting off the ankle bracelet
at that time and provided the following
rationale:

It's not my job, thers a court order
to be on homeonfinemen The only
reason that we would ever cut a
bracelet off would be if they were in
the hospital or arrested in jail,
something like that, where tests
neededo be done.So there would be
no reason, he was goingttee doctor
to see what the problem wasdawe



were goingo plan to address it.had
left it with him to give mea call.

(Id. at 478.) Danielo acknowledged that,
even after tightening the bracelet, it still
could have slid down Wright's leg and
further irritated the cut.1q. at525.)

Dr. Lucksexanined Wright later that day
and diagnosed an “ulceration” on the ankle
which was “stable.” Ifl. at 73.) His notes
indicate that the irritation began in August
2010 (without providing the basis for that
statement) (Id. at64; PX 6 at 77.)Dr. Lucks
prescrbed oral atibiotics and sent Wright
home, and Dr. Harrington testified that, in her
opinion, Dr. Lucks’ treatment was
appropriatebecause there was not, at that
time, any evidence afsteomyelitiswhich is
an infection of the bone(Tr. at 74-75, 169
70.) Dr. Lucks’s examination notes indicate
that he was not concerned that Wrighég
was tender orswollen that there was an
infection going up the leg, or that teewvas a
systemic problem. (Ild. at 74.) Dr.
Harrington further testified that had she
treated Wright on October 12, 2010, she
would have recommended removal of the
ankle bracelet, but said that there was no
evidence that Dr. Lucks provided such a
recommendation to Danielo. Id( at 169.)
She alsosaid that, in her opinion, haithe
braclet been removed on that d&yright's
subsequent hospitalizations would not have
occurred. Id. at170.) Dr. Herrington further
testified that, in her opinion, Danielo’s
actions on October 12, 2010 were
“substantiafactors” in aggravating the injury
to Wright's ankle. Id. at81-83)

Danielo credibly testified that heever
received a call from Wright, Dr. Lucks, or
anyone else providing medical information
until October 16, 2010.1d. at478.) Neither
Wright nor aryone else contradicted that
credible testimony.Instead, the chronology
includes an October 15, 2010 entrglicating

13

that Wright asked for and received
permission to meet with his attorney on
October 18 and with Dr. Lucks on October
19, 2010. (DX K at2.) The entry contained
no indication (nor @l Wright even assert)
that he mentioned any ongoing issues with
the bracelet during these subsequent
interactions with the Probation Department.

Thornton testified that, in his opinion,
Danielo was negligenh not removing the
ankle bracelet on October 12, 20Hnhd
exacerbated the cut on Wright's ankle by
tightening the bracelet and telling Wright to
use a band to hold it in placélr. at267-71)

In addition, Thornton said that, inish
opinion, Danielo was negligentin not
informing his supervisorer the courtabout
Wright's injury, and that had he done so, the
court would have modified Wright's
monitoring conditiongo voice verification.
(Id.at273) As discussed in detarifra, the
Court disagrees with Thornton’s oping®n
that Danielo’s actions on October 12, 2010
were negligent Instead, the Court concludes
that the actions were reasonahle light of
the particular circumstances that
confronted, includingthe factthat Wright
was seeing a doctor later that day, and
Danielo was prepared to implement whatever
modifications to the ankle bracelet that the
doctor deemed medically necessary.

he

G. Wright's Hospitalization and Medical
Treatment

On October 16, 2010, Wright called
Danielo to advisahat he had checked into
John Mather Memorial HospitandDanielo
gave permissin to the emergency room
doctor who treated Wright to cut off the
electronic bracelet (Id. at 480-81; DX K at
22.) Sprague testified thate doctorstressed
that there was a very serious infectitm
Wright's leg caused by the ankle bracelet
and thathe wasgoing to cut off the bracelet
with or without permission(Tr. at 343.)



Dr. Harrington testified that the
emergency room recasdeflectthatWright's
medical condition had worsened since
October 12, 2016 because there was infection
streaking and swollen warm central
ulcerationon his leg indicativeof full-body
sepsis (Id. at 77-78.) A bone scan was
performed on October 18, 201Batyielded
findingsconsistent with the clinical suspicion
of osteomyelitis. Ifl. at81.) Dr. Harrington
further testified that, in her opinion,
Danido’s decision to tighten the bracelet on
October 12, 2010, rather than emove it,
was a substantial facton aggravating the
injury to Wright's right ankleand causing the
resulting osteomyelitibecause the bracelet
continued to rub against his skin, irritate the
wound and cut off circulation to his lower
leg. (Id. at 81-82) While hospitalized,
Wright was on antibiotics for 62 days and
underwent six debridement surgeries to
remove necrotic tissue.ld( at 85-95, 106.)
Wright reported sever pain during this
period. (d.at95-102.)

On October 25 and November 1, 2010,
Spragie told Danielo that he had been aware
of Wright's infection before October 12,
2010. (d. at 48184; DX K at D-21)
Danielodenied this and reiterated that he first
learned of the infection on October, Ehd
that he had said that he would do whatever
was in Wright's best interests rdeally
regardingthe bracelet (Id. at481-84; DX K
at 0-21)

Wright was again admitted intdohn
Mather Memorial Hospitalffrom April 25
through May 27, 201&and from August 10
through September 1, 2011, during which
time heunderwent four additional surgeries.
(Tr. at 103-11Q 11213) Wright was also
admitted to Stonybrook University Hospital
from January29, 2013 through March 4,
2013 and was diagnosedth bacteremia due
to the chronic ankle infection and
osteomyelitis. Ifl. at11721.) As aresult, he
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underwent twsurgeriesesulting in a below
theknee amputation of his right leg, causing
Wright to experience extreme pain and
discomfort. (Id. at 123140.) Moreover
Wright's quality of life and his relationships
with Sprague and his children declingdr.
at351-53; Wright Dep. Trat 120-24)

H. Termination of Electronic Monitoring

On January 4, 2011, after Wright had
been discharged frorthe hospital, Wright
signed an agreement under which he waived
his right to a hearing and to counsel and
agreed to a modification of the termokhis
home confinement from electronic to Ron
electronic home confinement(Tr. at 484-
485; DX M.) On February 9, 2011, Wright
signed a Voice Verification Participant
Agreement (Tr. at 485-86; DX N.) Finally,
by memorandum dated April 27, 201hich
was aproved by his supervisor, Danielo
petitioned the court to endright's home
confinement. (Tr. at 487488; DX R) The
court approved the request on May 5, 2011,
and Wright’'s home confinement endgh.)

[1l. CONCLUSIONS OFLAW
A. Legal Standards

Plaintiff bears the burden to prove all
elements of his negligence claim by a
preponderance of the evidenceé&ee, e.g.
Craig Test Boring Co. v. Saudi Arabian
Airlines Corp, 138 F. Supp. 2d 553, 557
(S.D.N.Y. 2001) “Under the FTCA, courts
are bound toapply the law of the state
. .. where the accident occurredViakarova
v. United States2?01 F.3d 110, 114 (2d Cir.
2000) (citingRichards v. United State869
U.S. 1, 1015 (1962)). Accordingly, the
Court applies New York law toassess
liability in this case

The elements of a negligence claim
brought under New Yorklaw are well



settled. They areas follows: (i) a duty owed

to the plaintiff by the defendant; (ii) breach of
that duty; and (iii) injury substantially caused
by that breach. Lombard v.BoozAllen &
Hamilton, Inc, 280 F.3d 209, 215 (2d Cir.
2002) see, e.qg.Aegis Ins. Servs., Inc. v. 7
World Trade Co., L.R737 F.3d 166, 177 (2d
Cir. 2013) Alfaro v. WaiMart Stores, IngG.
210 F.3d 111, 114 (2d Cir. 2000)Thus, a
plaintiff who sues the government for
negligence under the FTCA must prove, by a
preponderance of the evidence, th@l) the
Government owed a duty to her; (2) the
Government beached that duty by its
negligent conduct; and (3) as a result of that
beach, plaintiff suffered an injuty.Holland

v. United States918 F. Supp. 87, 890
(S.D.N.Y. 1996)(citing Paulison v. Suffolk
County 775 F. Supp. 50, 53 (E.D.N.Y.
1991);Akins v. Glens Falls City School Dist.
53 N.Y.2d 325, 333 (1981)).

Even where a duty is owed to the
plaintiff, “[tjhe scope of the dutiis limited
to risks of harm that are reasonably
foreseeablé. Foreseeability is defined by
actual or constructive notice [of the particular
risk of harm].” Qin Chen v. United States
494 F. App’x 108, 109 (2d Cir2012)
(quotingSanchez v. State of N. 99 N.Y.2d
247, 253 (2003) However, as the New York
Court of Appeals has cautioned,

[floreseeability should not be
confused with duty. The principle
expressed iPalsgraf v. Longs. R.R.
Co, 248 N.Y. 339(1928). . .is
applicable to determine the scope of
duty—only after it has been
determined that there is a duty. . . .
When a duty exists, nonliability in a
particular case may be justified on the
basis that an injury is not foreseeable.
In such a case, it nghus be said that
foreseealhity is a limitation on duty.
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Pulka v. Edelman40 N.Y.2d 781, 78%6
(1976). Further,“the risk of injury as a result
of defendaris conduct must not be merely
possible, it must be natural or probable.
Pinero v. Rite Aid oN.Y., Inc, 743 N.Y.S.2d
21, 22(App. Div. 1stDep't), aff'd, 99 N.Y.2d
541 (2002). In other words,

although virtually every untoward
consequencecan theoretically be
foreseerwith the wisdom born of the
event,the law draws a line between
remote possibilities and those that are
reasonably foreseeable beca(isf
person can be expected to guard
against harm from events which are
.. . S0 unlikely to occur that the risk
... would commonly be disregarded.

Di Ponzio v. Riordan89 N.Y.2d 578, 583
(1997)(alterations in original)

“A person breaches a duty of care owed
to another if the person fails to exercise
reasonable care under the circumstances in
the discharge of that duty. Dilworth v.
Goldberg 914 F. Supp. 2d 433, 458
(S.D.N.Y. 2012)see alsoRambert v. United
States No. 94CV-1275 (JES)(RLE), 1996
WL 583392, at *3 (S.D.N.Y. Oct. 10, 1996)
(“In New York, negligence is defined as
conduct which falls below that of a
reasonably prudent person undamikar
circumstances judged atethtime of the
conduct at issue.”).

Finally, “[c]ausation incorporates at least
two separate but related concepts: canse
fact and proximate cause.”Monahan v.
Weichert 82 A.D.2d 102, 106N.Y. App.
Div. 4th Dep’'t1981) “Causein-fact refers
to those antecedent events, acts or omissions
which have so far contributed to the result
that without them it would not have
occurred. Id. “Proximate cause serves to
limit, for legal or policy reason, the
responsibility of an actor for the



consequences of his condtct.ld. More
specifically, poximate or legacausations
defined as that “which in a natural sequence,
unbroken by any new cause, produces that
event and without which that event would not
have occurred.” Rider v. Syragse Rapid
Transit Ry. Cq.171 N.Y. 139, 147 (1902).
The Second Circuit has held that

[a]n injury or damagds proximately
caused by an act, or a failure to act,
whenever it appears from the evidence
in the case that the act or omission
played a substaial part in bringing
about or actually causing the injuoy
damageand that the injurgr damage
was either a direct result or a
reasonably probable consequence of
the act or omission.

Jund v. Town of Hempstea@41 F.2d 1271,
1286 (2d Cir. 1991).

B. Analysis

As a threshold mattethe parties d not
dispute that Danielo owed a duty of care to
Wright, and the Court agrees because an
individual on  supervised release
particularly one who is undeelectronic
home confinement-although not in the
states physical custody, is nonetheless in its
legal custody, and his or her freedom of
movement, while not as restricted as that of
an incarcerated prisoner, is nonetheless
somewhat curtailed.Jacobs v. RamireZ200
F.3d 105, 106 (2d Cir. 2005).

At trial, plaintiff argued that Danielo was
negligent and breached the duty of care he
owed Wright becausB®anielo (1) failed to
review the second addendum to B®R and
notify thecourt that Wright was not a suitable
candidate for eléoonic monitoringy(2) sized
the ankle bracelet too lodge in
contravention of the Bl User Guidé) did
not heedNright's and Sprague’allegedpre-
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October 2010 complaints regarding irritation
caused by the ankle bracelet; @i not
remowe the ankle bacelet on October 12,
2010 and did notinform the court or his
supervisors of Wright's injury; and (5) fad

to inquire about the status of Wright's health
prior to October 16, 2010However for the
reasons that followthe Court disagrees with
plainiff and finds thatDanielo was not
negligent based upon tli@ctsestablished at
trial.

1. Placement of the Ankle Bracelet on
Wright

With respect to plaintiffs first
contention—that Danielo was negligent for
failing to read the second addendum to the
PSR and for not notifying the court that
Wright was an ursuitable candidate for
electronic monitoring-the Court finds that
plaintiff did notcarryher burden of proof.

First, Danielo testified at trial that he
could not recall whether he had repdor to
April 13, 2010, the PSR addendum noting
Wright's amputation; contrary to plaintiff's
position, he did not affirmatively admit to
never having reviewed that documef(ir. at
502-07.) In any event, any purported failure
to read the PSR addendum was not negligent
given Wright's ability, during the home visit
when the bracelet gainstalled, to advise
Danielo of any medical issues or other
circumstances that impacithe suitability of
the ankle bracelet. In facteven assuming
that Danielo had a duty to read the PSR
addendum and did not do so, the Court does
not find that such an omission was the cause
of Wright's injuries because Danielo samnd
was aware oWVright's left-foot amputation
before deciding to place the ankle bracelet on
Wright's right leg (Id. at 50304, 50708.)
Thus, Danieb's purported failure to read the
PSR addendum was not theausein-fact”
of anyinjuriesthat Wright sustained from the
ankle bracelet.



Second, plaintiff has not proven that
Danielo breached his duty to Wright by
proceeding with the installation of the ankle
bracelet or by failing to recommend a
modification of the electronic monitoring
sentence  after observing  Wright's
amputation.As noted, the duty Danielo owed
Wright under New York law extended only
so far as to encompass “reasonably
foreseeableharms.” SeeQin Chen 494 F.
App’x at 109; Pulka, 40 N.Y.2dat 785-86.
Although plaintiff “ need not demonstrate
. . . that the precise manner in which the
accident happened, or the extent of injuries,
was foreseeablé plaintiff “must show that
the defendant reasonably could have foreseen
the danger against which the defendant
allegedly failed to guard. . 7 Mays v. City
of Middletown 895 N.Y.S.2d 179, 18@&pp.
Div. 2d Dep’t2010) (quotingDerdiarian v.
Felix Cantracting Corp, 51 N.Y.2d 308315
(1980).

Here, the evidence at trial did not
establish that a skin ulceration was among the
ankle braceletelated dangershat Danielo
could havereasonablyforeseen. Although
Thornton testified that it is “common
knowledge” that (1) diabetics experience
neuropathy and therefore€ally can't feel
pain” and (2) “what may be normal or not
cause any type of rash or rub or damage on a
person without diabetes could certainly cause
an ulcer, rubbing, sore, and subsediyen
infection’” to someone with diabetes (Tat
22829), the Court does not find this

10 To the extent that plaintiff relies on Thornton's
testimony that the federal Bureau of Prisons
recognizeg[diabetes as a common illngsand tas
created a 5@age manuglst addressing the issues of
dealing with offenders thdtave the issue of diabste
and how theyre to be treated”id. at 269) to impute
knowledge of diabetelated complications to
Danido, there is no evidence in thecordthat(1) this
manual discusses neuropathy or skin ulcerations
diabetics aused by wearing bracelets or similar items;
or (2) Danielg a former probation officeever read
that document.
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conclusory opinion to be persuasivé
Plaintiff did not adduce any evidence to
support this assertion, and Danieledibly
testified at trial that, over the course of hés
year career,he had never received a
complaint that an electronic ankle bracelet
had caused an injury (Id. at 440, 473.)
Further, neither Wright nor anyone on his
behalf argued on or before April 13, 2010 that
his medical condition precludeélectronic
home monitoring. Tr. at 427-28.) For
example, neither Wright nor his attorney
objected to the electronic monitoring at the
time of his sentencing.On the contrary,
Wright signed, without objection, Blome
Confinement Program Participant
Agreement which providedthat “[w]hile in
the home confinement prografwright]
agre¢d] to wear a nomemoval ankle
bracelet that yould] be attached byhis]
officer.” (Tr. at 429-31;Wright Dep Tr. at
49-50;DX K at 38; DX Lat 1 8) Likewise,
Wright admitted that o\pril 13, 2010, he
did not object to placement of the bracelet on
his right ankle or complain that it was too
tight or too loosé?! (Wright Dep. Tr. at 58
60.) Accordingly, the Court cannabnclude
that, as a matter of lawpanielo subjected
Wright “to an unreasonable risk of harm
arising from one or moreparticular
foreseeable hazarddy fastening the ankle
bracelet to Wright's righleg or by failing to
request that the court modifis monitoring
order. Di Ponzio v. Riordan89 N.Y.2d 578,

1 In fact, as discussddfra, even after Wright saw
his podiatrist on April 19, 2010, no request was made
to remove the bracelet. Thus, there is no credible
evidence in the record to support the opinion that it
was “common knowledge” that a diabetic should not
wear an ankle bracelet for the reasons indicated by
Thornton or Dr. Harrington.



584 (1997)(citing Restatement (Second)f
Torts § 281, at 6).

In sum, the Court finds that plaintiff has
not proven negligence based on Danielo’s
conduct on or before April 13, 2018.

2. Sizing of the Ankle Bracelet

Plaintiff's next theory of negligence at
trial was that Danielo violated his legal duty
to Wright by sizing the ankle bracelet too
loosely and using the “orfenger rule” to
measure the distance between the bracelet
and Wright's skinin lieu of the quarteiinch
sizing prescribed by the Bl User tda.
However, the Court concludes thaaintiff
failed to prove by a preponderance of the
evidence that Danielo “failledio exercise
reasonable care under the circumstarices
Dilworth, 914 F. Supp. 2dt458.

First, there is insufficient evidence tha
the ankle bracelatas too loose on Wright's
leg. As the Bl User Guide makes clear
fastening the bracelet stréa little loose” is
impermissible becausedoing so “sends a
false tamper message to the central
monitoring computer. The transmitter has
built-in sensors that detect whether or not it is
properly placed against the client’'s ankle.
(PX 3at 78) After placing the bracelein
Wright, Danielo received a “successful
installation” confirmation from B(PX 2 at

2 Insofar as plaintiff challenges the Probation
Department's  Sentence  Recommendation  of
electronic home confinement, qudsdicial immunity
precludes FTCA liability for negligenceSeeSaint
Guillen v. United State$57 F. Supp. 2d 376, 3&1
(E.D.N.Y. 2009)(noting that “the Second Circuit has
granted quasjudicial immunity to probation officers
for preparing presentence reports beca) in
preparing such reportsa ‘federal probation officer
acts as an arm of the court ahdt task is an integral
part of one of the most critical phases of the judicial
process! (quotingDorman v. Higgins821 F.2d 133,
137 (1987)).
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256), and, as Thornton acknowledged, there
is no evidence that the bracelet ever sent a
false tamper alert indicating that was there
was too much space between Wright's skin
and the devicel(r. at 299-300;see also idat
468). Further, as noted, Wright did not
complain to Danielmn April 13, 2010 about
the sizing of the bracel€iVright Dep. Tr. at
58-60) and, as discussedfra, Danielo did
not received any indication prior fOctober
12, 2010 thathe braceletrritated Wright

Second, the Court finds that it was not
unreasonable for Danielo to use the width of
his finger to estimate the distance between
the device and Wright's skin. As Thornton
also acknowledged, experienced probation
officers generally @ not use rulers to
determine appropriate sizingand Danielo
was traned to use the “onfnger rule;
which he did without notable incident for
more than a decade prior to Wright's injury
(Id. at436-37.}°

Finally, even assuming that Wright was
under a duty to strictly adhere to theater-
inch sizingprescribed by the Bl User Guide,
the Courtconcludeghat the skin ulceration
that Wright sustained was not eedsonably
foreseeableconsequence of bose ankle
bracelet. Qin Chen 494 F. Appk at 109.
The BI User Guide indicatethat proper
sizing ofthe bracelet is intended to prevent
false tamper signals, and makes no reference

13 Although Danielaallowed his finger to be measured
at trial and admitted thats width exceed @uarter
inch,tha measurement was not precise, and the Court
does not find thatact to be dispositive evidence that
Danielonegligentlyinstalled the bracelet too loosely.
(Tr. 51215.) As noted above, even assuming that
Danieb’s “one-finger rule” resited in a width that
exceed a quartench (or even the threeighths of an
inch recommendation in the EDNY Manuyaif) was
not negligent for him to size the bracelet in this
manner, especially given his utilization of that method
for over a decade withoiuricident.



to any medical issues that can result from a
loosely fitting braceletThat manuablid not

put Danielo on “actual or constructive
notice” that improper sizing-namely, a
looser bracelet-could result in the type of
injury that Wright sufferedld.

In sum, the Court does not agree with
plaintiff that a reasonable standard of care
required Danielo to precisely determine that
the bracelet was a quariech from Wright's
skin before hedstened the devicesivenall
the evidence, includinghé evidence that
Danielo successfully installed theracelet
(without prompting a alert)and that Wright
did not register any objectionsthe Court
finds that plaintiff hasfailed to carry her
burden of proof on this issue.

3. PreOctober 12, 2010 Monitoring of
Wright

Plaintiff has also failed to prove that
Danielo was negligent in supésing Wright
prior to October 12, 2010. Plaintiff argued at
trial that Wright and Sprague complained to
Danielo about discomfort caused byhe
bracelet in August or September 2010;
however, as already noted, the Court did not
find Wright's and Sprague’sestimonyon
this matteito be credible.

First,Danielo crediblytestified that, prior
to October 12, 2010, neither Wright nor
anyone on his behalf ever complained to
Danieloabout the ankle braceléelr at 446-
448; 46567), and there are no entries in
Danielo’s mettulous chronologyeflecting
any complaintgid. at 465; DX K at 2340).
In addition, although Spragteld Danieloon
October 25 and November 1, 2010 that he
had been aware of Wright's infection before
October 12, 2010 Danielo denied that
accusation.(Tr. a 481-84; DX K at D-21.)
Based on Danielo’s detailed recekdeping
practices and the Courtevaluationof the
witnesses’ testimonyn light of all of the
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evidence the Court finds Danielo’s account
to be credible. Converselthe Court does
not believe Wrights and Sprague’s
testimonythat they told Danielo in August or
September 2010 that the ankle bracelet was
irritating Wright's skin and that Danielo
refused to act(Wright Dep Tr. at 6871; Tr.
at339-40.) That account is also at odds with
Danielo’s promise on October 12, 2010 to
“do whatevefwas] necessaryn [Wright's]
best interest medically . .” (Tr.at472, 474;
DX K at 23)

Second,the record shows thain April
19, 2010, after the electronic ankle bracelet
had been attached, Wright recaleave to
visit his podiatristDr. Furst who did not
contact Danielo to advise that it was improper
or unsafe for Wright to wear an ankle
bracelet (Tr. at 152, 442 DX K at 3536)
Similarly, from April to October 2010, there
is no medical recorhdicating that Wright
sought any treatmefar injury caused by the
ankle bracelebr that a doctor spoke tihe
Probation Departmenton Wright's behalf
(Id. at 152.) Wright also testified that he
never sought medical treatment for irritation
or injury caused by the ankle bracelet during
this period, even after the bracelet allegedly
began to chafe his skin in August 2010.
(Wright Dep.Tr. at63-70.) On the contrary,
prior to October 12, 2010, Wright requested
and received leave titer alia, attend his
son’s baseball games, visit his future sister
in-law, pick up prescriptions, grocery shop,
run errandsand tend tanotherproperty of
his in anticipation of a sale (Id. at 441-62;
DX K at 29-36)

Finally, althougltDr. Lucks’s October 12,
2010 notes indiate thatthe irritation to
Wright’s skin began in August 2010, tkds
no evidence that Dr. Lucks reached that
conclusion based upon his own independent
medical evaluation; rather, it appears thet
note may be based solely on what Wright
reported toDr. Luckson that date. In any



event, the noedonot indicate that Danielo
was aware of this purported fadfTr. at 64;

PX 6 at 77.)As statedsuprg even assuming
that Wright did experience pain caused by the
ankle bracelet before Danielo’s October, 12
2010 visit, there is no credible evidence in the
record showing that Danielo was on notice of
Wright's discomfort. In short, the Court
concludes that plaintiff has not shown that
Danielo was negligent in his supervision of
Wright from April 13, 2010 toOctober 12,
201014

4. QOctober 12, 2010 Visit

Plaintiff next contends thddanielo was
negligent on October 12, 2010 because, after
observing the cut on Wright's ankle, he
(1) did not remove the ankle bracelet;
(2) moved the bracelet up Wright'leg,
tightened it and told Wright to hold it in
place using a band or sock; and (3) did not
inform the court or his supervisors of
Wright's injury. TheCourt disagrees.

First,the evidence shows that, on October
12, 2010, Wright's injury was not severe.
Upon examining Wright, Dr. Lucks
diagnosed aflulceration” that was “stablé,
prescribed oral retibiotics and sent Wright
home. (Tr.at 73-75.) Plaintiffs own
medical experDr. Harringtonapproved of
that course of treatment based on Dr. Lucks’s
notes, tesfying that there was nov&lence of
osteomyelitisthat Wright'sleg was tender or
swollen that there was aimfection going up
hisleg, or that there was systemic problem.
(Id. at 74-75, 16970.) Accordingly, the

¥ Insofar as plaintiff argues that Danielo was
negligent in failing to closely inspect Wright's leg
during his Septembe, 2010home visit(Tr. at 241-

45), there is no evidence that Danielo breached his
duty of care. Danielotestified thathis usualpractice
during suclvisits was to check the monitoring unit and
electronic bracelet to ensure that they were functioning
properly and were not tampered witind to that end,
Danielo wouldask Wright to lift his pant leg so that he
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Court finds that Danielo acted reasonably
under the circumstances by permitting
Wright to leave home confinement to seek
treatment from a medical professional,
instructing Wright torelay Dr. Lucks’s
course of treatment t®anielo, and tding
Wright that he would act in his best medical
interests. (Id. at472-74; DX K at 23)

Second, the Court finds that Danielo did
not act unreasonably in adjusting the ankle
bracelet and that, in any event, there is
insufficient evidence that his intervention
was the causm-fact of Wright's subsequent
osteomyelitis and associated injuries
Danielo moved and tightened the ankle
bracelet so that it would ndiurther irritate
Wright's wound pending the outcome of
Wright's appointment with Dr. Lucksater
that day there is no evidence that Danielo
intended for this alteration to be a permanent
solution as opposed to a shtetm,
prophylactic measure. In addition, although
Dr. Harrington opined that Danielo’s
decision to tighten the bracelet exacerbated
Wright's injury (Tr.at81-83), the Court finds
that testimony to béwypothetical andhat
plaintiff has not“establish[ed] beyond the
point of speculation and conjecture, a fattua
causal connection between [her] losses and
. . .defendaris actions. Aegis 737 F.3d at
179. Under New York lawa “defendaris
conduct is not a cause-fact of an injury or
loss if the injury or loss would have occurred
regardless of the conduittd., and there is no
liability for negligence “wilere there are
several possible causes of injury, for one or
more of which defendant is not responsible,”

could see the ankle bracelet.ld.(at 448.) Even
assumingarguendathat the skin on Wright's leg was
visibly irritated on September 9, 2010 and that Danielo
would have observed such irritation upon a close
inspection of the ankle bracelet, the Court does not
find that Danielo “fail[ed] to exercise reasonable care
under the circumstanceb¥ observing the bracelet at

a distance.Dilworth, 914 F. Supp. at 458.



Bernstein v. Cityof N.Y, 69 N.Y.2d 1020,
1022 (1987) Here, the Court finds that there
is insufficient proof that Danielo’s
adjustment to the bracelet, as opposed to an
independent deterioration of the feisting
infection, aggravated Wright's medical
condition. That Dr. Lucks, a medical
professioml, did not recommend removal of
the ankle bracelet or an alteration to the
adjustment that Danielo made is further
evidence thaDanielo’s intervention was not
negligent

Finally, Danielo’s testimony also
demonstrates #t he was prepared to
recommend modification of Wright's
monitoring conditionsto voice verification
becausehe testified, and his chronology
notes, that he reviewed the benefits and
disadvantages of that monitoring method
with Wright on October 12, 2010(Tr. at
471, DX K at 23) For the reasons state
above, the Court firglthat Danielo acted
reasonably irtaking the actions that he did
and in not immediately seeking such
modification or notifying the court or his
supervisors of Wright's injury on that day.

5. Post-October 12, 2010 Conduct

Plaintiff's final argument at trial was that
Danielo was negligent in notontacting
Wright prior to October 16, 2010 to inquire
about his medical status. The Court again
finds that plaintiff did not demonstrate by a
preponderancef the evidence that Danielo
acted unreasonably. As previously
discussed, Danielo was awaiting further
information from Wright and neither Wright
nor Dr. Luckscalled Danielo before October
16, 2010regarding Wrights injury. (Tr. at
478.) Instead, orOctober 15, 201,0Nright
asked for and received permission to meet
with his attorney on October 18 and with Dr.
Lucks on October 19, 2010ld(at479;DX
K at23.) In light of that request, which does
not indicate that Wright's condition had
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worsened, andhe factthat only a few days
had passed following Wright's initial
appointment on October 12, 2010, the Court
does not find that reasonable care under the
circumstances required Danielo dscertain
Wright's condition before October 16, 2010.

*k%k

As set forth above, the Court concludes
that plaintiff has failed to prove atif the
elements of his negligence clairby a
preponderance of the evidence, and the Court
thereforegrants judgmertb the government.
“While one could argue, with the benefit of
hindsight, that [Danielo] should have done
things differently; Qin Chen 494 F. AppX
at 110, the Court cannot conclude that
reasonable probation officeshould have
(1) foreseen that the ankle bracelet would
injure Wright at the time it was pladen him
when neither the Bl User Guide nor the
EDNY Manual described potential injury to
diabetics (2) used a precise quartgrch
sizing for the bracet when Wright did not
complain of discomfort and the manufacturer
confirmed successful installation of the
device, meaning that it was not inordinately
loose on Wright's leg3) removed the ankle
bracelet on October 12, 2010 based on a non
sevee wound and before Wright was
scheduled to seekedical treatmerater that
same dayor (4) contacted Wright prior to
October 16, 2010 to check on his medical
condition where Wright had seen his doctor
only a few days prigrand had scheduled
another appointmenwith his doctor and a
meeting with his attornewithout conveying
any ongoing issues to the Probation
Department In addition, the Court finds that
there is nacredibleevidence that Wrighor
anyone else evecomplained to Danielo
about the bracelet prior to October 12, 2010.

IV. CONCLUSION

For the foregoing reasons,the Court
concludes that plaintiff has failed to prave



a preponderance of the evidence that
defendant was negligent The Court
therefore determines thatefendant is not
liable to plaintiff, and that plaintiff is not
entitled to any damagesThe Clerk of the
Court shall enter judgment accordingly and
close this case.

SO ORDERED.

JOSEPH F. BIANCO
United States District Judge

Dated:July 24, 2017
Central Islip, NY

*k%k

Plaintiff is represented by Joseph Miklos,
Robert A. Miklos, and Daniel Patrick Miklos
of Silberstein, Awad & Miklos, P.C., 600 Old
Country Road, Suite 412, Garden CitygW
York 11530. Defendant is represented by
Vincent Lipari of the United Sates
Attorney’s Office for the Eastern District of
New York, 610 Federal Plaza, Central Islip,
NewYork 11722.
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