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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_______________________________________________________________ X
MARK L. GRIGGS AND
JOHN J. FORD,
Plaintiff,
MEMORANDUM
AND ORDER
-against CV-13-3885(JFB) (AYS)
STEVEN WEINER and STUART
WERTZBERGER
Defendants,
______________________________________________________________ X

ANNE Y. SHIELDS, United States M agistrate Judge:

This is an action for a deasfatory judgment and perman@munction to stop a pending
arbitration that was commenced against Plainiffésk L. Griggs (“Griggs”) and John J. Ford
(“Ford”). Griggs and Ford claim that Def@ants Steven Weiner (“Weiner”) and Stuart
Wertzberger (“Wertzberger”) have impropedommenced an arbitration proceeding in
California against Griggs and Fbr Griggs and Ford object tbe arbitration on the ground that
neither are party to any agreements under hvbiefendants seek attation. The underlying
arbitration arises out of an investment oppoity in Mexican gaming facilities during 2006-
2009, that never came to fruition. Neither Griggs Ford are individual parties to the
underlying agreements. Ford signed the agretsvay as a corporatdficer, and Griggs
never signed any agreement to arbitrate. WeaindrWertzberger state thithey are pursuing the
individual Plaintiffs and seek their participation in arbitration undssrporate veil-piercing
theory.

After the Honorable Joseph F. Biancamped a preliminary injunction staying the
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arbitration, the parties began to engage stalery. Between January and March of 2014 the
parties filed several motionsgarding discovery. The then-agsed Magistrate Judge decided
several of those motions and the matter was itbassigned to this court. Additional discovery
motion practice followed. After recent depositipgeiner and Wertzberger requested discovery
of Griggs’s medical recordbased upon Griggs’s testimony. For the reasons set forth below,
this Court hereby denies Weinand Wertzberger’s request.

l. ProceduraHistory

In August 2009, Weiner, Wertzberger and HoivRubinsky (“Rubinsky”) and Corporate
Financial Ventures, LLC commenced an acfiothis Court against Markham Group LLC and
Griggs bearing docket number 09-CV-3521 (ADSJB). In that case, defendants moved to
and were granted dismissal on the basis the WameiVertzberger did not have a contract or
agreement that satisfied the statute of frauskse 09-CV-3521 (ADS) (ETB) at Docket Entry
(“DE”) [45].

Thereafter, on December 12, 2012, the Anagridrbitration Association (“AAA”)
received a demand for arbitration by Weiner agiakord, which he thereafter amended with
contracts on December 21, 2012. DE [1] at 1104.July 12, 2013, Griggs and Ford filed this
action seeking declaratory judgment and a peemgimjunction to stop thpending arbitration.
DE [1] at 1. Griggs and Ford reasoned tigither was personally a party to the operating
agreements (Canto and Callide) that Weiner\&fedtzberger sought to arbitrate under. DE [1]
at 7116 -24.

On the same day as they filed the complaint in this matter, Griggs and Ford filed an order
to show cause seeking a pmahary injunction staying th€alifornia arbitration pending

resolution of this action. DE]-[8]. On September 13, 2013, \Wer and Wertzbeger filed a



cross-motion to dismiss the complaint on the $#sat venue was not proper in the Eastern
District of New York. DE19]. On November 21, 2013, afteearing oral argument, Judge
Bianco granted Plaintiff's motion for a prelimiyanjunction, and Denied defendants’ motion to
dismiss. DE [28] —[29]. Ihis opinion, Judge Bianco conclutithat the parties needed to
engage in discovery before any consideratiba permanent injunction. DE [29]. Various
discovery disputes were briefand Magistrate Judge Browssued orders resolving those
disputes._See Electronic orders of March207,4 and of August 18, 2014; DE [49] (District
Court affirmance of August 18, 2014 disery ruling of Magistrate Brown).

Most recently, in May 2015, aftéhe matter was transferredttos Court, cross-motions
were filed arising out of vawus discovery disputes. The matters were fully briefed and a
hearing was set for October 6, 2015. See Elptrarder of August 27, 2015. After extensive
oral argument, this Court ruled on all of thetimns on the record. See DE [87] (Minute Entry
of Proceedings). While the court disposedlbbtner discovery matters, leave was granted for
the parties to further brief the issue of Weiaad Wertzberger's requdsir authorization to
obtain Griggs’medical records pertaining to amatment he sought fonental distress as a
result of alleged threats made by Weiner. BE|[ Griggs objected to the production of these
records on the grounds of: (1) lackrefevance as to the ultimassue of arbitratio, and (2) that
Griggs had not waived the privilege. See DE [&{l transcript of proceedings DE [87]. On
October 16, 2015, both parties submitted additisopport for their respective positions. See
DE [88] and [89].

. The Parties’Positions

Weiner and Wertzberger seek authorizationtitain Griggs’s medicakcords relating to

any treatment he received as suleof alleged threats made by Wer to Griggs. DE [88]. In



support of their request for the medical respMVeiner and Wertasger rely on certain
statements made by Griggs at his depositioreciipally, it is noted when asked about certain
statements made in e-mails relevant to thedagaming transactions, Griggs stated that such
statements were untrue, and maddy as a result of severe mendiadtress. Such distress was
attributed to alleged threats made by Weiner.[88. Weiner and Wertzberger believe that
Griggs’ statements as to the veracity of hieals and the reasons why such statements were
made, bear on the ultimate issue of whether mats can pierce the corporate veil, which will
allow them to pursue arbitration against Griggsl Ford. DE [88] Fuier, they argue that
Griggs’ testimony put his mental state in contmgyeand that they are entitled to discovery of
the medical records sought.

On the other hand, Griggs takes the positi@t his medical conddn is not central to
this action, and that his testimony was not a wai¥dns right to privacy with respect to his
medical records. DE [89]. Griggs argues further that Defendants mischaracterize his testimony in
an effort to create relevance from somethirag #erves collateral purposes at best, as his
medical condition has no bearing on the arbitrability of the case. Id.

1. Disposition of the Motion

A. Legal Principles

The scope of permissible discovery, and thedsteds to be applied to motions to compel
discovery, are familiar and are generally agnegon by the parties. Thus, as of this writing,
there is no question but that parties are ewtitb discovery of tevant, non-privileged
information which “appears reasonably calcudai®lead to the dcovery of admissible
evidence.” Fed. R. Civ. P. 26(b). The concept of relevance is “construed broadly to encompass

any matter that bears on, or that reasonablyddeald to other matter that could bear on any



issue that is or may be in the casegp®nheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351

(1978);_Maresco v. Evans Chemetics, Div. of W.R. Grace & Co., 964 F.2d 106, 114 (2d Cir.

1992); Greene v. City of New York, 2012 V8932676, at *3 (E.D.N.Y. 2012). Additionally,

information need not be admissible at triabtodiscoverable. Barrett City of New York, 237

F.R.D. 39, 40 (E.D.N.Y. 2006) (niag that the information sought “need not be admissible at
trial to be discoverable”).
The broad scope of discovery is not, howeeadicense to conduet “fishing expedition”

into a parties’ documents and other imhation, Barbara v. MarineMax, Inc., 2013 WL

1952308, at *2 (E.D.N.Y. 2013), and thatrcourt has “broadhtitude to determine the scope of

discovery and to manage the discovery psscePerry v. The Margolin & Weintreb Law Group

LLP, 2015 WL 4094352, * 2 (E.D.N..Y2015) (citations omitted).
Generally, where the plaintiffas put his medical conditionigsue in a case, discovery

of medical records relatéd the condition at issue appropriate. See, e.qg. Magee v. Paul Revere

Life Ins. Co., 172 F.R.D. 627, 635 (E.D.N.Y. 1@9Vasquez v. Suffolk County Government,

2015 WL 1781531, at *1 (E.D.N.Y. A 20, 2015). However, with respect to mental-health
records, the mere suggestithiat wrongful conduct by the fimdant has caused emotional

distress does not necessariigger a waiver. See e.g. Sobel v. Community Access, Inc., 2007

WL 2076977, at*1 (S.D.N.Y. July 18, 2007); &&nberg v. Smolka, 2006 WL 1116521, at *6

(S.D.N.Y. Apr. 27, 2006). Where the claims aratttme defendant’s cdact caused plaintiff to
suffer “garden variety” emotional distresse tvaiver is not triggered. Sobel, 2007 WL 2076977,
at *1.

Making a claim as part of a litigation that a party suffered an injury, is not, standing

alone, sufficient to “put the ndécal condition at issue in tlease.” See Vasquez v. Suffolk




County Government, 2015 WL 1781531, at *1 (E.LY.NApril 20, 2015);_Caion v. City of

New York, 2002 WL 523398, at *2 (S.D.N.Y. ApBl| 2002). In Vasquez, the defendant’s
statement that he suffered injuries as a resuh@encounter with the plaintiff, was not deemed
sufficient to put his entire medicabndition at issue. Id. Rathére Court held that the medical
information provided by defendants in light of those statements was sufficient. Id. Similarly, in

Sloniger v. Deja, 2010 WL 5343184, at *5 (W.D.NDI¥ecember 20, 2010), defendant’s medical

condition was not at issue where he claimedddd not travel for a deposition based upon his
health, but did not otherwise counterclaim or cross-claim against the plaintiffs based upon his
medical condition. The Sloniger court reasoned tiaimedical discovery was not relevant to
any claim or defense assertedhe action, and therefore denib@ request for such discovery.

Id.

B. The Request for Medical Record Is Denied

This case focuses on a pending arbitratio@ahfornia. The specific issue before this
Court is whether that California arbitratiomagild proceed against the named Plaintiffs. The
complaint itself does not address any medicalas, or seek damages for medical injuries
sustained as a result of defendant’s conddthhough Griggs admitted at a deposition that he
sought mental health treatment for certain cahty Weiner, Griggs has not put his medical

condition at issue in this casés in Vasquez and Carrion, the metatement that he suffered

mental anguish and treated as a result of defégisdeonduct, is not suffient to put his medical
condition at issue in this case.
All discovery in this case mubk relevant to the subject matter involved in the pending

action._See Federal Rules of Civil Proced2®éb)(1); Davidson Pipe Co. v. Laventhol and

Horwath, 120 F.R.D. 455, 461 (S.D.N.Y. 1988). iWMWeiner and Griggs argue that such



information is directly relevant to their att@t at piercing the cporate veil, this Court

disagrees. Defendants had theapymity to explore the natud Griggs’s mental anguish at

his deposition and they did so. Furthermore, gihensensitive nature of the information and the
privilege attached, this Court finds that any bk relevance to theformation is outweighed

by Griggs’s expectation of priva@nd his lack of a waiver thereof. In addition, Defendants
have submitted additional arguments in their papers that obviate the need for this information
(namely that Griggs never call¢he authorities or law enferment as a result of Weiner’s
alleged threats), and have failed to providg persuasive case lanwathdemonstrate their
entitlement to the requested additional diggwn the issue of Gygs’s mental health.

CONCLUSION

For the foregoing reasons, Weiner and \Atetger’'s motion to compel the discovery of

Griggs’s mental health records set forth in Docket Entr{9] and [88] herein is denied.

Dated: Central Islip, New York
October26,2015
/sl Anne Y. Shields
Anne Y. Shields
UnitedStatedVlagistrateJudge




