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SPATT, District Judge.

These related lawsuits arise out of disputes between the Defendant Alzh&isease
and Related Disorders Association (the “Association”), a voluntary health paganidedicated
to fighting Alzheimer’s disease, and the Plaintiff Alzheimer’s DiseaselRes&enter, lo. (the
“ADRC” or the “Former (hapter”) the former Long Islathchapter for the Associatioifter
these two entities disaffiliated from each other in late 2012, the ADRC filed andeior
arbitration againsthe Association seeking an order allowing Ai2RC to retain théundsit
previouslyraised for théAssociation.

On June 10, 2013, the ADRC commenaddwsuit in this Courtpo. 13€v-3288,
asserting that the Association unfairly competed with the ADRC after tineeF@hapter’s
disaffiliation by £nding outl5 massnailings under the name “Alzheimer’s Associatieh.ong
Island Chapter.” On August 9, 2013, the Association moved pursuant to Federal Rule of Civil
Procedure (“Fed. R. Civ. P.”) 12(b)(6) to dismiss the complaint for failure tosstiten and to
strike the ADRCS request for punitive damages.

Meanwhile, on July 26, 2013, the ADRC commenced anotheiircéisig District no.
13-cv-4244, assertinthat the Association breached an agreement betthegrarties bysing
donor informationt previously obtained from the ADRgior to the disaffiliation On August
21, 2013, that case was reassigned from Judge Leonard D. Wexler to this Courgésarelat
case no. 13v-3288. On August 26, 2013, the Association moved to dismiss that eompla

For reasons set forth below, the Court (1) grants in part and denies in part thetmoti
dismiss the complaint in case no. &83288 and (2) grants in its entirety the motion to dismiss

the complaint in case n@3-cv-4244.



I. BACKGROUND
For purposs of thes&ed. R. Civ. P. 12(b)(6)otions, the Court must take as true all of
the allegations of the complainend must draw all inferences in the ADRC'’s faBgeWeixel

v. Board of Educ., 287 F.3d 138, 145 (2d Cir. 2002). The Court may also @oftkdduments

attached to the complaint as an exhibit or incorporated in it by reference,efsnattvhich
judicial notice may be taken, or . . . docemts either in [the] plaintiff'spossession or of which

plaintiff[] had knowledge and relied on inriging suit.”Brass v. Am. Film Techs., Inc987

F.2d 142, 150 (2d Cir. 1993).
A. The Parties

The ADRC is a non-profit corporation with its principal place of business located at 45
Park Avenue, Bay Shore, New York 11708ntil its disaffiliation from theAssociation, the
ADRC served as the Association’s local chapter for Long Island. Indedgptmer Qiapter
was incorporated in 1983 as “Alzheimer’s Disease and Related Disordersatissoei
Nassau/Suffolk Counties Chapter, Inc.” In 199% Former Gaptets name became
“Alzheimer’s Disease and Relat&isordersAssociation -Long IslandChapter, Inc.”In 1999,
the Former @Gaptets namebecame “Alzheimer’s AssociatienLong Island chapter.”On
November 6, 2012, following thieormer Qiapter’s disaffiation from the Association, it
assumed its current name, “Alzheimer’s Disease Resource Center, Inc.”

The Association is a separate Hon-profit organization consisting of multiple chapters
and field offices, with its national office at 225 N. Michigavenue, Floor 17, Chicago, lllms
60601. The Association is dedicated to funding research and raising awareness about
Alzheimer’s disease and related disorders, and is primarily funded thrbagtable donations

and fundraising.



Since 2003, noparty Mary Ann Ragona served as the Executive Dor&Chief
Executive Gficer of the former Long Island chaptentil she joinedhe ADRC at its inception.
The ADRC has approximately $2 million in net assets and raisedt $1 million in the fiscal
year enthg June 2012.

B. ThePrelLawsauits Factual History

In December 1998, the Association and the ADRC entered into an agreement called the
“Statement of Relationshig“SOR”) which governed the ADRC'’s dt&s as an Association
chapter. The SOR provided thaetformer chapter was the local enfily the Association
“charged with carrying out the purposes of the Alzheimer’s Association aidakdével within
the territories approved by [the Association.]” (SOR, § 1.2.)

The SOR also contemplated that the Association and the former chapter coulaysart w
Specifically, the SOR provided that the distributiorf@fapterAssets,” if not agreed upon,
would be subject to binding arbitration.

The ADRC alleges that over the years, the Association breach&DfRdy, among
other things, permitting the Association’s New York City chapter to fundraiseldusinesses
on Long Island and hold golf events at courses on Long Island. The ADRC alss thsddlte
Association breached the SOR by interfering in tla@agement of the Formeh@pter.

On October 6, 2012, the Association voted to disaffiliate the ADRC on the basis that the
latter had failed to comply with the SOR. In response, the ADRC’s board of désrgoted to
disaffiliate from the AssociationThe ADRC subsequently repudiated its former name, changing
its name from “Alzheimer’s AssociatienLong Island Chapter” ti's currentname,

“Alzheimer’s Disease Resource Center, Inc.” The Association immediatgbiaed



“Alzheimer’s Association- Long Island Chapter” with the New York Secretary of State, and
updated its registration with the New York Attorney General to reflect the.name

According to the FormerI@pter, after it disaffiliatetom the Association and changed
its name to the ADR, the Association sent out tiFectmassmailingsfrom October 2012 to
January 2013 “to Long Island residents in an attempt to solicit donations fomttdedf mame of
the former Long Island chapter.”n& ADRC alleges that these mailings from the Assamnati
(1) were purportedly sent from th&lzheimer’'s Association- Long Island Chapter” at the Bay
Shore officey2) identified the “Alzheimer’s Association Long Island Chaptéas the recipien
of the return correspondence; gB)lused a return address\Washington, D.C. belonging to the
Association. The ADRC contends that the Association lacked any presence oislaadgtl
the time the solicitation letters were selhe ADRCassens that the mailings purportedly came
from Ragona, and that the Assaton forged her signatur@ those mailing. The ADRC also
assertghat multiple donors, includingne namedrene Alexander, mailed checks to the
Association based on the mistaken belief that the donations were going to tié&@ ADR

Similarly, the ADRCalleges that the Association breached the SOR@saffiliation by
using donor information it previously obtained from the ADRC to solicit donors for the
Association’s charity walks on Long Island.

C. Procedural History

On May 3, 2013, the ADRC filed an arbitration demageinst the Association with the
American ArbitrationAssociation seeking a declaration that it may retain the “Chapter Assets.”
In turn, the Association sougatdeclaration that the ADRC musturn those assets to the

Association. That arbitration is currently pending.



On June 10, 2013, the ADRC filed a complaint in an action bearing the index ow. 13-
3288 asserting eight causes of action arising out of the allegedly impropagmail
Specifically, the ADRC asser($) violations of the Lanham Act, 15 U.S.C. § 1125(a);

(2) violations of New York General Business Law § 349; (3) unfair competition undeiyiNik

Law; (4) unjust enrichment; (5) payments on instruments with unauthorized signatures i
violation of New YorkUniform Commercial Code (“UCC”g 3-304; (6) conversion and

conspiracy; (7) tortious interference with prospective economic advantay&)draud. The

ADRC seeksnonetary damages, including punitive damages in the amount of $50,000,000. On
August 9, 2013the Association moved pursuant to Fed. R. Civ. P. 12(b)(6) to dismiss the
complaint in that action and to strike the ADRC'’s request for punitive damages.

In the interim, on July 26, 2013, the ADRC brought a similar action bearing the index no.
13-cv-4244, alegingthree cages of action arising out of Association'se ofADRC donor lists.
In particular,in that actionthe ADRC assertgl) breach of contract; (2) misappropriation of
trade secrets; and (3) unfair competitionhe ADRC seeks monetary damagesl injunctive
relief prohibiting the Association from utilizing the donor lists until their properodisipn is
determined at the arbitration. On August 21, 2013, that case was reassigakded to the case
no. 13ev-3288 from Judge Wexlgo thisCourt. On August 26, 2013, the Association moved
pursuant to Fed. R. Civ. P. 12(b)(6) to dismiss the complaint in case n@.4234 for failure to
state a claim.

In both actions, ADRC contends that the allegations and desired recovery are not
governed by the arbitration provision of the SOR because they relate wigadBtiation events.
The Court will first address the motion to dismiss the complaint in case @v-3238 and will

then address the motion to dismiss the complaint in case rov-4244.



II. DISCUSSION

A. Rule 12(b)(6) Legal Standard

Under the now well-established Twombly standard, a complaint should be dismissed
pursuant to Fed. R. Civ. P. Rule 12(b)(6) only if it does not contain enough allegations of fact to

state a claim for relighat is “plausible on its face.Bell Atl. Corp. v. Twombly, 550 U .S. 544,

127 S. Ct. 1955, 167 L. Ed. 2d 929, 570 (2007). The Second Circuit has explained that, after
Twombly, the Court’s inquiry under Rule 12(b)(6) is guided by two principlegisv. Mills,

572 F.3d 66 (2d Cir. 2009) (citing Ashcroft v. Igbal, 556 U.S. 662, 129 S. Ct. 1937, 1949, 173 L.

Ed. 2d 868 (2009)).

“First, although ‘a court must accept as true all of the allegations contaiaed
complaint,” that ‘tenet’ ‘is inapplicabl® legal conclusions,” and ‘[t|hreadbare recitals of the
elements of a cause of action, supported by mere conclusory statements, doaeot’ $dffat
72 (quotinglgbal, 129 S. Ct. at 1949).

“Second, only a complaint that states a plausible claimnefieef survives a motion to
dismiss’ and ‘[d]etermining whether a complaint states a plausible claim fdrwelie. . be a
contextspecific task that requires the reviewing court to draw on its judici@reqre and
common sense.’Id. (quotinglgbal, 129 S. Ct. at 1950). Thus, “[w]hen there are \p&taded
factual allegations, a court should assume their veracity and . . . determine \tether
plausibly give rise to an entitlement of reliefigbal, 129 S. Ct. at 1950. The issue on a motion
to dismiss is “not whether a plaintiff will ultimately prevail but whether the claimant is entitled

to offer evidence to support the claims.” Todd v. Exxon Corp., 275 F.3d 191, 198 (2d Cir. 2001)

(quoting_Scheuer v. Rhodes, 416 U.S. 232, 236, 94 S. Ct. 1683, 40 L. Ed. 2d 90 (1974)).




B. As to the Motion to Dismiss the Complaint in Case noc\t3288

1. The Lanham Act

The ADRCfirst alleges that the Association violated Section 43(a) of the Lanham
Act by implyingto the marketplace that the Associataord the former Long IslanChapter are
one and the same.

Section 43(a) has developed into the federal vehicle for two major and distinctftypes o
“unfair competition”: (1) infringement of unregistered marks, names, and trade dneis(2)

false advers8ing. Empresa Cubana del Tabaco v. Cul bro Corp., 399 F.3d 462, 478 (2d Cir.

2005). To prevail on an infringement claim under Section 43(a), a plaintiff must shoyijhat “
it has a valid trademark entitled to protection, and (2) the defendant's mark infringes on the
plaintiff's mark by causing a likelihood of confusion among consumers as to threarigi

sponsorship of its product.” Jewish Sephardic Yellow Pages. Ltd. v. DAG Media, Inc., 478

F.Supp.2d 340, 356 (E.D.N.Y. 2006) (citing Time, Inc. v. Petersen Publ'g Co., 173 F.3d 113, 117

(2d Cir. 1999))seeArrow Fastener Co., Inc. v. Stanley Works, 59 F.3d 384, 390 (2d Cir. 1995)

(noting that to prevail under 15 U.S.C. § 1114 or 15 U.S.C. § 1125(a) [Sectioph 4 3a)ntiff
must show it has a valid maehtitled to protection and defendant's use of it is likely to cause
confusion).

Here, the ADRC correctly contends that registration of a trademark ispnetegjuisite
for protection for a claim of infringement under the Lanham Act. However, as aloded, a
protectable trademark is a prerequisite for such a claim. Thus, because tGecAbdedes that
it has no valid trademark in the name “Alzheimer’s Associatibiong Island Chapter” or some
related expression, the Cogrants that part of the Association’s motion to disrthesADRC'’s

complaintto the extent it is based on infringement of a trademader the Lanham Act.



Turning to the ADRC'’s claim for false advertisirsgich a claim requires that intiff
prove the following elements: (1)e defendant has made a false or misleading statement; (2) the
false or misleading statement has actually deceived or has the capacity to adscdismntial
portion of the intended audience; (3) the deception is material, in that it is likeRuence
purchasing decisions; (4) the defendant placed the false or misleadingesiaite interstate
commerce; and (5) the plaintiff has been injured as a result of the misrepgresef&eMerck

Eprova AG v. Gnosis S.R., No. 07 CIV. 5898RJ9, 2012 WL4510668, at *8 (S.D.N.Y. Sept.

30, 2012) (citing S.C. Johnson & Son, Inc. v. Clorox Co., 241 F.3d 232, 238 (2d Cir. 2001).

In this casethe Association undoubtedly placed the mailings in interstate commerce.
Furtherthe Court finds thatheallegationgegarding the use of both the Bay Shore address and
theWashington D.C. address, coupled with the inclusion of Ragona’s name on the mailings,
state a claim that the misleading mailitngsl the capacity to deceive a substantial portion of the
intended donors into believing that they were donating to the former chapter wheh, timefac
were donating to the Association. Indeed, the ADRC points to one ddarander who was
allegedly actually deceived in this regard. The Court also finds thaDR€ adequately
alleges injury inasmuch it references the diversion of donations to the Assodiatiorete
meant for the former chapter.

The Association insists that the ADRC fails to properly allege that any ttteteas
“material” such that it “made affitrence” to donors. However, the ADRC points to Alexander
who indicated that sh#elt deceived” by the mailings and donated money to the Association
believing it wasgoing to the former chaptefhe ADRC also asserts tHét)pon information
and belief, other donors who responded to the [] Association’s mass mailings wé&adysimi

confused and deceived into making donations to the National Association that weredfdend



the former Long Island ChapterS3ince the facts regarding theentity of these donorsre
peculiarly within the knowledge of the Association, the ADRC should be allowed to enmgage i
discovery on this issue. Accordingly, the Court denies that part the Associationis to
dismiss the complaint to the extent it asserts a atdifalse advertising under the Lanham Act.

2. The Section 349 Claim

General Business La/349(a) states that “[d]eceptive acts or practices in the conduct of
any business, trade or commerce or in the furnishing of any service stafi@sare . .
unlawful.” “To state a claim under [General Business 1.8849, a plaintiff must allege: (1) the
act or practice was consurraiiented; (2) the act or practice was misleading in a material

respect; and (3) the plaintiff was injured as a res8ipdgnola v. Chubb Corp., 574 F.3d 64, 74

(2d Cir. 2009) (citing Maurizio v. Goldsmith, 230 F.3d 518, 521 (2d Cir. 2000) (per curiam));

Koch v. Acker, Merrall & Condit Co., 18 N.Y.3d 940, 941, 944 N.Y.S.2d 452, 967 N.E.2d 675

(2012) (same)[T]he gravamen of [a Gemal Business Lavg 349 claim] must be consumer

injury or harm to the public interestSecuritron Magnalock Corp. v. Schnabolk, 65 F.3d 256,

264 (2d Cir. 1995) (internal quotation marks omitted).
The ADRC has plel a claim for deceptive acts and practicd3onors are the consuming

public for charitable fundraising activities and are deceived, when a chenkeak for one

charity is cashed by anotheAfzheimer's Found. of Am., Inc. v. Alzheimer's Disease & Related

Disorders Ass'n, Inc., 796 F. Supp. 2d 458, 466 (S.D.N.Y. 28&#&xlsoDeborah Heart and

Lung Ctr. v. Children of the World Found., Ltd., 99 F. Supp. 2d 481, 494 (D. N.J. 2000) (“the

public also has a right to know to whom they are giving their money and who is administering
these services. . . The consumers of these services should likewise know which organization is

treating them and which is not”).
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As noted above, the Court has found that th&k&pled that the Association’s trade
practices were misleading in a matenaly and that it &s been injureds a result. Accordingly,
the Court denies that part of the Association’s motion to dismiss the complaint xbethieite
asserts a claim under General Business Law § 349.

3. As toCommon Law Unfair Competition

A cause of action based ainfair competition may be predicated “upon the alleged bad
faith misappropriation of a commercial advantage belonging to another ‘by ekploibf

proprietary nformation or trade secretsBeverage Mktg. USA, Inc. v. South Beach Beverage

Co., Inc, 20 A.D.3d 439, 440, 799 N.Y.S.2d 242 (2d Dep’'t 2005), quoting Eagle Comtronics v.

Pico Prods., 256 A.D.2d 1202, 1203, 682 N.Y.S.2d 505 (4th Dep’t 1998).

In this case, the Court has found that the ADRC enjoyed no trademark in the name
“Alzheimer’s Associéion — Long Island Chapter.” Nor, the Court findsesthe use of that
name or publicly available information like Ragona’s name or the Bay Shore addeddy as a

“trade secret.'Softel, Inc. v. Dragon Med. & Scientific Commc'ns, Inc., 118 F.3d 955, 968 (2d

Cir. 1997)(applying New York law, “a trade secret is ‘any formula, pattEvice or
compilation of information which is used in one's business, and which gives him an opportunity
to obtain an advantage over competitors who do not know or us€quijing Restatement of
Torts 8§ 757 cmt. b, at 5 (1939)).
The Courtalsofinds that thenformationwith regard to the ADRC is not “proprietary
information” warrantingthe protection of the common law prohibition against unfair
competition. “Although unfair competition often involves misappropriation of tradetsemr
ideas, a claim may be based on misappropriation of client lists, internal codgamgents, and

business strategies ‘if wrongful oafrdulent tactics are employedBarbagallo v. Mircum

11



LLP, 820 F. Supp. 2d 429 (E.D.N.Y. 2011) (quoting Leo Silfen, Inc. v. Cream, 29 N.Y.2d 387,

328 N.Y.S.2d 423, 278 N.E.2d 636 (19723gcordBerman v. Sugo LLC, 580 F. Supp. 2d 191,

209 (S.D.N.Y. 2008). In the Court’s view, the name of an organization’s executive and address
does not neatly fit within the categories typically associated with a cortaworlaim for unfair
competition. Accordingly, the Court grants that part of the Association’s matidisriss the
complaint to the extent it assegagommon law claim for unfair competition.

4. As toUnjust Enrichment

“The basic elements of an unjust enrichment claim in New York require progiLjhat
defendant was enriched, (2) at plaintiff's expense, and (3) equity and good consuikaiee

against permitting defendant to retain what plaintiff is seeking to recaBgafpatch Ltd., L.P

v. Phoenix Pictures, Inc373 F.3d 296, 306 (2d Cir. 2004)

Here, the ADRC alleges that the Association emsched at the ADRC’s expenaad
that “equity ad good conscience” require that the ADRC be allowed to recover these sums.
Moreover, the SOR does not govern nor bar this quadractual claim for unjust enrichment,
nor does this claim require arbitration, because the underlying events oafterdte
termination of the SORAccordingly, the Court denies that part of the Association’s motion to
dismiss the complaint to the extent it asserts a claim for unjust enrichment.

5. As toPayments on Instruments with Unauthorized Signatures in ViolatiNewf
York CLS UCC 8 3-304

The ADRC also alleges that the Association violated New York UCC § 3-304 by
depositing checks for donations that were intended for the ADRC.

However, New York UCC §-304 concerns the liability of banks where a signature on a
check has been forged. Here, the ADRC does not allege that the Association aaegpted

forged checks or forged any checks itself. Moreover, where as, here, the ABIRS no

12



mention oftheforgery claim in its opposition papers, the Court deems the claim abanddeed.

Adams v. N.Y. State Educ. Dep't, 752 F. Supp. 2d 420, 452 n. 32 (S.D.N.Y. 2010) (claim

deemed abandoned becauseplamtiff did not respond to, or even mention, claim in opposition
to thedefendants' motion to dismiss). Accordingly, the Court grants that part of the
Association’s motion to dismiss the complaint to the extent it asserts a claim under3CC §
404.

6. As toConversion and Conspiracy

Under New York law, “[clonversion is the unauthorized assumption and exercise of the
right of ownership over goods belonging to another to the exclusion of the owner's rights.”

Thyroff v. Nationwide Mut. Ins. Co., 460 F.3d 400, 403—-04 (2d Cir. 2006), qudtmiant Ins.

Co. of Am. v. Hous. Auth., 87 N.Y.2d 36, 44, 637 N.Y.S.2d 342, 660 N.E.2d 1121 (199%). |

conversion claim, a plaintiff must allege: “(1) the property subject to caowessa specific
identifiable thing; (2) plaintiff had ownership, possession or control over the propéotg iie
conversion; and (3) defendant exercised an unauthorized dominion over the thing in question, to

the alteration of its condition or to the exclusion of the plaintiff's rights.” Meskkrtin, 360 F.

Supp. 2d 533, 541 (S.D.N.Y. 2004) (citation and internal quotation marks omitted).
Although anaction inconversion does not lie to enforce a mere obligation to pay money,

seeEhrlich v. Howe, 848 F. Supp. 482, 492 (S.D.N1994) (collecting cases), “it is well settled

that an action will lie for the conversion of money where there is a spedéditjfiable fund and
an obligation to return or otherwise treat in a particular manner the specifimfqodstiori.

Mfrs. Hanover Trust Co. v. Chem. Bank, 160 A.D.2d 113, 559 N.Y.S.2d 704, 712 (1st Dep't

1990);accordin re Musicland Holding, Corp., 386 B.R. 428, 440 (S.D.N.Y. 2008) (finding a

13



valid conversion claim where “the money converted was in specific tangible fundhsabf
claimant was the owner and entitled to immediate possession”).

If the allegedly converted money is “incapable of being described or identifted i
same manner as a specific chattel,” such as when a customer of a bank deposittofands

account at the bank, it is “not the proper subject of a conversion action.” High View Fund, L.P.

v. Hall, 27 F. Supp. 2d 420, 429 (SN\DY. 1998). “This is so because a depositor loses (and the
bank gains) title to money deposited in a general account at the moment those funds are

deposited.” Citadel Mgmt., Inc. v. Telesis Trust, Inc., 123 F. Supp. 2d 133, 148 (S.D.N.Y. 2000);

seealsoFeinberg v. Katz, No. 99 Civ. 45, 2002 WL 1751135, at *16-17 (S.D.N.Y. July 26,

2002) (“Funds deposited with a bank become an asset of the bank”).
In this case, the ADRC has not alleged “a specific identifiable fund and an iollitgat
return or otherwise treat in a particular manner the specific fund in que$tlanufacturers

Hanover Trust Co. v. Chemical Bank, 160 A.D.2d 113, 125, 559 N.Y.S.2d 704 (1st Dep’'t 1990).

The money must be “specifically identifiable and segregatedid.. (A wire transferto a
specific account in a specific amount was sufficiently identifiable an@gaigd to permit an

action in conversion); Melnick v. Sable, 11 A.D.2d 1075, 206 N.Y.S.2d 825 (2nd Dep’ t 1960)

(A deposit delivered ta corporate defendant in anticipatiohthe purchase of business with the
understanding that the money will be returned if the transaction was not consaivwamsat
sufficiently identifiable to support an action for conversion). “Because the fumnigia in this
case  checks directed to éhAssociation that were intended for the ADRC — | cannot be
distinguished as specific chattel, [the ADRC] does not have a cause of acttonversion.”

Brassco, Inc. v. Klipp99 CIV. 3014 (PAC), 2006 WL 223154, at *20 (S.D.N.Y. Jan. 27, 2006)

14



“To stae a claim for civil conspiracy under New York law, a plaintiff, in addition to
alleging an underlying tort, must plead facts sufficient to support an icgeddrihe following
elements: ‘(1) an agreement between two or more parties; (2) an overt atfienaioce of the
agreement; (3) the parties' intentional participation in the furtherancglah @r purpose; and

(4) resulting damage or injury.”™ Bigio v. Coca-Cola Co., 675 F.3d 163, 176 (2d Cir. 2612)

denied 133 S. Ct. 952, 184 L. Ed. 2d 752 (2013). Given that the ADRC has not adequately
alleged an underlying tort of conversion, it cannot allege a conspiracydrelatach conversion.

Accordingly, the Court grants that part of the Association’s motion to dishass t
complaint to the externt raises a clian of conversion and conspiracy.

7.As toTortious Interference with Prospective Economic Advantage

To state a claim for tortious interference with prospective economic ageamtder
New York law, a plaintiff must allege that: “(1) il a business relationship with a third party;
(2) the defendant knew of that relationship and intentionally interfered with i&€2)efendant
acted solely out of malice, or used dishonest, unfair, or improper means; and (4) the defendant

interferene caused injury to the relationship.” Kirch v. Liberty Media Corp., 449 F.3d 388, 400

(2d Cir.2006) (citing Carvel Corp. v. Noonan, 350 F.3d 6, 17 (2d Cir. 2003)).

Here, the ADRC fails to allege the sort of business injury necessary fyg gaiast

element of the tortSeee.q.RFP LLC v. SCVNGR, Inc., 788 F. Supp. 2d 191, 198 (S.D.N.Y.

2011) (“Interference that does not rise to the level of a breach of agreemeremnce of the
relationship does not amount to an injury sufficient to make a terimerference claim.”)
While the allegations suggest injury in the form of lost donations, the ADRC faisttoyparize

any damage to itelationships with its donor§eeDiFolco v. MSNBC Cable L.L.C., 622 F.3d

104, 115 (2d Cir. 2010) (rejecting oi#s of tortious interference with business relations where

15



the “allegations are too conclusory, vague, and lacking in a factual basidgt W& lay-By—

Play Toys & Novelties, Inc., 208 F.3d 368, 382 (2d Cir. 2000)(mere suspicions are inadequate to

support a claim for tortious interference with business relations). Accbrdihg Court grants
that part of the Association’s motion to dismiss the complaint to the extent it raises afcla
tortious interference with prospective economic advantage.
8. Faud
The elements of fraud under New York law are: (1) a misrepresentation oergaimat
omission of material fact which was false and knowthieydefendant to be false, (2) made for
the purpose of inducing the plaintiff to rely on it, and (3) justifiably relied upon by theifbja

(4) who then suffered an injury as a result of such reliance. Lama Holding Coitlv.Bamey

Inc., 88 N.Y.2d 413, 421, 646 N.Y.S.2d 76, 668 N.E.2d 1370, 1373 (19&&lsoCrigger v.

Fahnestock & Co., 443 F.3d 230, 234 (2d Cir. 2006).

In this case, the ADRC has failed to plead ““reasonedbdiance on the part of the
plaintiff.” Crigger, 443 F.3d at 234 (emphasis added). Rather, under the ADRC's theory, the
alleged misepresentations were directeddanors. Such allgations of thirdparty reliance,
however, are insufficient to make out a common law fraud claim under New YorBdaw.

Cement & Concrete Workers Dist. Council Welfare Fund v. Lollo, 148 F.3d 194, 196 (2d Cir.

1998) (explaining “that a plaintiff does not establish the reliance elemeraiuaf for purposes of
... New York law by showing only that a third party relied on a defendant's falsmstts.”).
Accordingly, the Court grants that part of the Association’s motion to dismissihglaint to

the etent it raises a claim of common law fraud.
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9. Punitive Damages

In addition to moving to dismiss the above-mentioned causes of action, the Association
also seeks to have the Court strike those portions of the complaint seeking punitigesdama
Theremaining causes of action sound in the Lanham Act, Section 349 of the New YorklGener
Business Law, and common law unjust enrichment.

“The [Association]is correct in [itslassertions that punitive damages are inappropriate

for violations of the Lanam Act” H & R Indus., Inc. v. Kirshner, 899 F. Supp. 995, 1011-12

(E.D.N.Y. 1995), citing Getty Petroleum Corp. v. Bartco Petroleum Corp., 858 F.2d 103, 113 (2d

Cir. 1988). Accordingly, to the extent the ADRC seeks punitive damages under the L&dbam
that request is stricken.
However, “Section 348f the New York General Business Lawpressly allows for the

recovery of limited punitive damages in coatien with a successful claimBristol Vill., Inc. v.

Louisiana-Pac. Corp., 916 F. Supp. 2d 357, 371 (W.D.N.Y. 2048N.¥. General Business

Law 8 349(h) (granting a court discretion to triple amount of damages up to one-thousand

dollars);Karlin v. IVF America, Inc.93 N.Y.2d 282, 291, 690 N.Y.S.2d 495, 712 N.E.2d 662

(1999) (remedies available puiant to section 349 include compensatory damages, limited
punitive damages, and attorneys' fees). Thus, the Association’s motion to strilquts fer
punitive damages under Section 349 is denied.

Finally, “[u]njust enrichment is an equitable claim. The remedy in such amasti
intended to restore to the plaintiff any benefit unjustly conferred on the defendasitustially
involves the return of money or propertyunitive damages are inappropriate with respect to a

claim of unjust enrichmerit.Hutton v. Klabal, 726 F. Supp. 67, 73 (S.D.N.Y. 1989)(internal
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citation omitted). Therefore, to the extent ADRC seeks punitive damages for its unjust
enrichment claim, that request is stricken.

C. As to the Motion to Dismiss the Complaint in Case noc\d-3244

1. As to theBreach of Contract

The ADRC alleges that the Association breached the &@Rthe parties disaffiliated
by utilizing “Chapter Assets* namely,donor information -and failing to arbitrate this issue.
The parties agree that the ADRCwatarily gave this information to the Association in the first
instance.However, the ADRC insists, the Association’s continued use of this information post-
disaffiliation constitutes a breach of the SOR.

The Court finds that thislaim fails as a mattesf law. After the parties’ disaffiliated
from each other, the parties’ contractabligations under the SOR ceased. Whe#hearticular
assefgualifies as a “Chapter Asset,” and who shall have ownership of that assdiuitutges a
determinatiorexpressly reserved farbitration. Accordingly, the Court grants that part of the
Association’s motion to dismiss the complaint to the extent it asserts a claim for bfeach
contract. Insofar ahe ADRC seeks injunctive relief regarding the donor lists and other
“Chapter Assets” pending a final determination by the arbitrator, theABRlirected to seek
redress with the arbitrator.

2. As toMisappropriatiorof Trade Secrets

The Second Circuit has held that:

To succeed on a claim for the misappropriation of trade secrets under New York
law, a party must demonstrate: (1) that it possessed a trade secret, andli2) that
defendants used that trade secret in breach of an agreement, confidential
relationship or duty, or as a result of discovery by impropeans.

Faiveley Transport Malmo AB v. Wabtec Corp., 559 F.3d 110, 117 (2d Cir. 2009) (citations and

internal quotation marks omitted).

18



Here, even assuming the donor lists constitute a trade secret, the Couhdtritie
ADRC has failed to allegénat the Association used the former chapter’s donor information “in
breach of an agreement, confidential relationship or duty, or as a resultafatisby improper
means.” As noted above, the ADRC cannot claim that the Association breached thg SOR
using the donor information after the agreement was terminated. Nor can A@B€that the
Association acquirethformation improperlhjpecause the former chapter concedes in the
complaint that it freely provided this information to the Association. Ikinthe ADRC alleges
no confidential relationship or duty between ADRC and the Associations; rather, only a
contractual relationship between the partiésr these reasons, the Court grants that part of the
Association’s motion to dismiss the complaint to the extent it asserts a claimappnaigriation
of trade secrets.

3. As toUnfair Competition

The ADRC asserts a claim of common law unfair competition stemming from the
Association’s use of the donor lists.

Under New York law, “[tlhe essence of unfaompetition .. . is ‘the bad faith
misappropriation of the labors and expenditures of another, likely to cause confusion or to

deceive purchasess to the origin of the goodsJeffrey Milstein, Inc. v. Greger, Lawlor, Roth,

Inc., 58 F.3d 27, 34 (2d Cir. 1995) (quoting Rosenfeld v. W.B. Saunders, 728 F. Supp. 236, 249—

50 (S.D.N.Y. 1990)).

Here, theADRC'’s unfair competition claim must fail. The ADRCcontentiondail to
demonstrate the Association’s bad faith in any way beyond the most conclusdoop. faist
most, the ADRC has alleged that the Association tmedlimited time periodafter the

termination of the SORonor information that the ADRC previously and voluntagdyve to the
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Association. It bears mentioning thaihe Association contends that the ADRC published many
of the names of its donors on its website, and the ADRC states nothing to the contrary.
Accordingly, the Court grants that part of the Association’s motion to dismissihglaint to
the extent it asserts a claim of unfaingeetition.
[1l1. CONCLUSION
For the foregoing reasons, it hereby:
ORDERED, that in case no. 18¢3288, the Association’s motion to dismiss the
complaint is denied to the &nt the ADRC asserts (&)claim offalse advertising under
the Lanham Act, (2) a cllai under New York General Business Law § 349; (3) unjust
enrichment; and it is further
ORDERED, thatthe Association’s motion to dismiss the complaintase no. 18v-
3288 is otherwise granted with prejudice. In particular, the Court grants the
Associaton’s motion to dismiss the following claims: (1) trademark infringement under
the Lanham Act; (2) common law unfair competition; (3) violation of New York CLS
UCC § 3404; (4) conversion and conspiracy; and (5) tortious interference with
prospective ecomnic advatage; and (6) common law fraud. The Court also strikes the
ADRC'’s request for punitive damages related to its Lanham Act and unjust eanichm
claims;and it is further
ORDERED, that, in case no. 18v-4244, the Association’s motion to dismiss th

complaint is granted in its entirety and the complaint is dismissed with prejudice.
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SO ORDERED.
Dated:Central Islip, New York
November 8, 2013

Arthur D. Spatt

ARTHUR D. SPATT
United States District Judge
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