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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________________________________________________ X
UNITED MERCHANDISBENHOLESALE,
INC.,
Plaintiff, MEMORANDUM OF
DECISION AND ORDER
-against 13-CV-4259 ADS)(ARL)
IFFCO, INC. and
IFFCOINTERNATIONAL CO.,
Defendants.
_________________________________________________________ X

APPEARANCES:

Kressel & Rothlein, P.C.
Attorneys for the Plaintiff
684 Broadway
Massapequa, NY 11758
By: Stephen J. KressdEsq.

Nixon PeabodyLLP
Attorneys for the Defendant IFFCO, Inc.
437 Madison Avenue

New York, NY 10022
By: Gregg A. Rubensteirsq.

NO APPEARANCE:

IFFCO International Co.
SPATT, District Judge.

On June 14, 2013h¢ Plaintiff Unitel Merchandise Wholesale, Inthé¢ “Plaintiff”)
commenced this actimagainst the Defendants IFFCO, Inc. (“IFFCO”) and IFFCO Internaition
Co. (“International,” and collectively, tH®efendants”)in New York StateéSupreme Gurt,

County of Suffolk. Thereafter, on July 29, 2018 FCO removed the action tederal court
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The Plaintiffbringsa total ofeight causes of acticagainst the Defendants. In this regard,
the Plaintiff assertfl) six causes of aicin based on breach of contra@) onecause of action
based on fraud and fraud in the inducement;(@8hdnecause of actiobased on negligence.

Presently before the Court is a Federal Rule of Civil Procedure (“Fed. R. Qiv. P.”
12(b)(6)(“Rule 12(b)(6)") motion by\FFCOseekingo dismiss the Plaintiffs Complaint in its
entirety. For the reasons that follow, the Court dismisses the Plaintégslibiof contract, fraud
and negligenomission claimsvithout prejudicewith leave tofile an Amended Complaint and
dismisses the Plaintiff’'s negligence claim premised on IFFCO'’s negjpgeftrmance of its
contractual obligations with prejudice.

. BACKGROUND

A. Legal Standard for Considering Factual Allegations and Evidence Outsidthe
Complaint

As an initial matter, &fore reciting the underlying factual allegations of this case, the
Court notes thahe Defendant IFFCO attaches several exhibiits tmotion papers These
exhibits include the followingl) a contracenteredmto bylIFFCOand the Plaintiff under
which the Plaintiff agreetb distribute certain products in the United Stdtiee“U.S.
Agreemeni); (2) a contracentered into byFFCO andhe Plaintiff under which the Plaintiff
agreedo distribute certain prodtgin Mexico the “Mexico Agreement’)(3) a screenshot
capturing the results of a search conducted on the aldiaasef the United States Patent and
Trademark Officdthe“USPTQ”); (4) following the commencement of another, separate lawsuit
in the Unted States District Court for the Eastern District of New Yargettlement agreement

entered into byhe company Tiffany (NJ) LLCIFFCO, International anithe Plaintiff(the



“Tiffany Settlement”); (5) following the execution of the Tiffany Settlemarsgttlement
agreemengntered intdy IFFCO andhe Plaintiff(the“ IFFCO-UMW Settlement”) (6) a letter
invoice for a shipment from IFFCO tbe Plaintiff;and (7) screenshotapturing several
searchesonducted orthe online database$ the USPTO.

In genera) evidence outside of the Complaint may not be considered by the Court when
deciding a motion to dismiss brought pursuant to Fed. R. Civ. P. 12(&¢6épiFolcov.

MSNBC Cable L.L.C.622 F.3d 104, 113 (2d Cir. 201@jtatiors and internal quotation marks

omitted)(“In ruling on a motion pursuant to Fed. R. Civ. P. 12(b)(6), the duty of a court is
merely to assess the legal feasibility of the complaint, not to assay tiet wkihe evidence
which mightbeoffered in support thereof.”). In this regard, the Second Circuit has held as
follows:

When determining the sufficiency of [dmtiff['s] claim for Rule
12(b)(6) purposes, consideration is limited to the factual
allegations ifthe]plaintiff['s][ ] complaint, . . . to documents
attached to # complaint as an exhibit or incorporated in it by
reference, to matters of which judicial notice may be taken, or to
documents either in [thelgantiff['s] possession or of which
[the]plaintiff[ ] had knowledge and relied on in bringing suit.

Brass v. AmFilm Technologies, In¢987 F.2d 142, 150 (2d Cir. 1993).

As the above guidance from the Second Circuit suggestsrtain circumstances, courts
may consider documents that are outside of the Complaint on a Fed. R. Civ. P. 12(b)(6) motion
to dismiss. For example’ [w]here the claim is for breach of contract,the complaint is
deemed to incorporate the alleged contract by reference because the alleged cortegrliso

the claim? Oppenheimer & Co. v. Trans Enerqy, Inc., 946 F. Supp. 2d 343, 344 (S.D.N.Y.

2013) €iting Broder v. Cablevision Sys.Corp., 418 F.3d 187, 196 (2d Cir.2005)).
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However “[t] he Second Circuitds emphasized that ‘a plaintgfelianceon the terms

and effect of a document in drafting the complaint is a necessaegpigte to the cou’
consideration of the document on a dismissal motion; mere notice or possession is not’enough.

St. Michael Enterprises, LLC v. Serbia Ministry of Privitizatidlo. 09CV-5147 SLT)(MDG),

2012 WL 1117592,at *4 (E.D.N.Y. Mar. 30, 20)2}ting Chambers v. Time Warner, In@82

F.3d 147, 153 (2d Cir. 2002) (emphasis in original)). In other wopd$hére a document isot
incorporated by reference, . . . it must be clear on the record that no disputesgzisisg the
authentidiy or accuracy of the document.must also be clear that there exist no material
disputed issues of fact regarditigg relevance of the documenDiFolco, 622 F.3cat 111
(citations and internal quotation marks omitted).

In addition, “[t]he court mayudicially notice a fact that is not subject to reasonable
dispute because it1) is generally known within the trial court’s territorial jurisdiction; or
(2) can be acurately and readily determined from sources whose accuracy cannot bbasena
guestioned. Fed. R. Evid. 201. This exception may apply to public documents and other
materials, as “a court may [ ] consigriblic documents of which the plaintiff has notice.”

Tiraco v. New York State Bd. of Elections, 963 F. Supp. 2d 184, 18EM4N.Y. 2013)

(citation and internal quotation marks omitted). Moreover,cfajrt may take judicial notice of
a document filed in another court not for the truth of the matters asserted thehstigation,

but rather to establish the fact of such litigation and related filinGdobal Network Commc'ns,

Inc. v. City of New York, 458 F.3d 150, 157 (2d Cir. 2006dation omitted).

Of note, ourts are reluctant tiake judicial notice o$ettlement agreements unless it is

referenced in thplaintiff's complaint. New York Dist. Council of Carpenters Pension Fund v.
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Forde, 939 F. Supp. 2d 268, 277 (S.D.N.Y. 202Rrluding settlement agreement from prior
action from court’s consideration on Rule 12(b)(6) motion where the agreement was not
referenced in the complaint, théamtiffs did not refer to the “terms and effects” of the
agreement in their allegations, and the agreementmedsritegral to determining whethihe]

[p]laintiffs ha[d] stated a claim in their [clompldiftShahzad v. Cnty. of Nassau, No. CV 13-

22688JH, 2013 WL 6061650, at *4 (E.D.N.Y. Nov. 14, 2018g¢lining to take judicial notice
of settlement agreement from a prior action on Rule 12(b)(6) motion where tbenagtevas
not referenced in the complaint and was not part of the judicial record in the prior;dRtlmm)
v. Henneman, 389 F. Supp. 2d 517, 519 (S.D.N.Y. 20f#ause it was referenced in the
complaint,the court considered a settlement agreement on a Rule 12(b)(6) naéition$17
F.3d 140 (2d Cir. 2008).

When a court is confronted on a Fed. R. Civ. P. 12(b)(6) motion with evidence falling
outside of the exceptions recited by the Second Circtass the court must either exclude the
evidenceor convert the motion to dismiss to one for summary judgment pursuant to Fed. R. Civ.

P. 12(d). SeeSt. Michael Enterprise2012 WL 1117592at *4; Chambers282 F.3cat 152.

In the Court’s viewthe U.S. Agreemens incorporated by referenae the Plaintiff's
Complaint. (Compl., 119, 12, 35Further, the Court finds théhe Mexico Agreement is
integral to the Complaint, and is thus deemed to be incorporateddogncen the Complaint.

Oppenheimer & Co., 946 F. Supp. &dB44. In addition, the Coutakes judicial notice of the

saeenshots of the USPTO online aladses, as thégan be accurately and readily determined
from sources whose accuracy cannot reasonably be questibrddR. Evid. 201and are

“public documents of which the [P]laintiff ha[d] noticdiraco, 963 F. Supp. 2dt 189 n.4.
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However, the Cort declines t@wonsider the Tiffany Settlement atite IFFCO-UMW
Settlement whileuling on the pending Rule 12(b)(6) motioRirst,the Plaintiffs Complaint
does not refer teither gttlement.Brass 987 F.2dat 150. In fact, the Complaint contains no
referenceso any litigation with Tffany (NJ) LLC. Second, the Court cannot take judicial notice
of the Tiffany Settlement or the IFFCAOMW Settlement, because neittegepublic documents,

as they weraeverfiled with another courtTiraco 963 F. Supp. 2dt 189 n.4; Global Network

Commchs, Inc, 458 F.3cat 157. Thirdthere is no evidence that the Plaintiff “relied on” these

documents “in bringing suit.’Brass 987 F.2dat 150.

Accordingly, the Court will not consider the Tiffany Settlementhe IFFCOJMV
Settlement at this stage of the litigatidfor substantially similar reasons, the Court will also not
consider théetter invoice for a shipment from IFFCO to the Plaintiffitatoes not appear that
invoice is incorporated by referenicethe Complaint, was relied on by the Plaintiff in
commencing this action or a public document of which the Court can take judicial notice.

With this in mind, the Court draws the following facts from the Plaintiff's Complaidt an
the parties’ exhibitsexcluding the Tiffany Settlementhe IFFCG-UMW Settlementand the
letter invoice The Court construes the facts in a light most favorable to the Plaintiff. Ashcroft v.
Igbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 1&M4173 L. Ed. 2d 868 (2009).

B. Underying Factual Allegations

1. The Parties
The Plaintiffis incorporated in the State of New York as@ wholesal@listributorthat
sellsfood products and other goods to retail stores in both the Usiitees anéhternationally

(Compl., 111, 8, 22, 49.The Defendan=FCO is incorporated in the State of Georgitl.,
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2.) IFFCO importsmanufactures ansklls cookies, biscuits, wafers and other snack products in
the UnitedStates, as well as in other countri€lsl., 11 3, 22, 49.The Defendntinternational is
a United Arab Emirates corpoia, and it manufactures, selad exyorts cookies, biscuits,
wafersand other snack productdd.( § 4.) UMW alleges that IFFCO is a subsidianyaffiliate
of International. Id., 17.)

2. The US. Agreement

On or about January 19, 2011, IFFCO and the Plaintiff entered into the U.S. Agreement,
under which the Plaintiff agreed dlistributecertain snack producis the United States
(Compl.,T 9;Gerecci Deg.Exh. A,,§ 1.) These snhack prodtsoveremanufactured by IFFCO
or International andsed the brand name “Tiffany” (the “IFFCO Tiffany products”). (Confpl.,
9; Gerecci Dec., Exh. A,, 1.) In this regal U.S. Agreemerygrovidedthat the Plaintiff
would distribute the following IFFQ Tiffany products: “Tiffany Break “Tiffany Wafers'; and
“Tiffany Biscuits (Cookies).” (Compl., 1Y 10-1Gerecci Deg.Exh. A,,1 1)

Pursuant to the U.S. Agreemethie Plaintiffwas required to promote the IFFCO Tiffany
products at trade shows and supply them to specified retailers. (Compl., Y 10-Qeretsi
Dec, Exh. A, 11 3—4.)However before proceeding with any promotional activities, the Plaintiff
first hadto obtain prior written approvélom IFFCO, and “[e]xpenses for the promotionsére
to be “agreed upon in writing jointly” by IFFCO atite Plaintiff (Gerecci Dec. ExhA, 1 4.)
The U.S. Agreemerstated that the Plaintiff would engageaitpromotional periodiasting
twelve months, which would begin dhe date of the first shmentfrom Internationato the
Plaintiff. (Compl., § 12Gerecci Deg.Exh. A,,1 2.) The U.S. Agreemersdlso contained an

indemnification provision, under whi¢he Plaintiffagreed to indemnify IFFCO agatrany
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claims or damage®sulting fromthe Raintiff’s marketing and sale of thEFCO Tiffany
products. (Gerecci Dec., Exh. A, 1 5.)

Further, heU.S. Agreement statedvithout any qualification, that IFFCO may withdraw
from the U.S. Agreement upon the issuance of a thirty-day natice (Z) In the event the
U.S. Agreement was terminated or expired, the Plaintiff wa%emditled [to] any compensation
for any indirect or consequential loss or damages arising out {faid} termination or
expiration” (1d.)

Despite entering into the.B. AgreementFFCOdid not own a trademark in the United
States for the name “Tiffariynor did International. (Compl., { 17According to the Plaintiff,
boththe Defendantknew that the name “Tiffany” was a registered trademark in the United
Statesput they did noinform the Plaintiffthat they “had no right to use the Tiffany name in the
United States” whetheU.S. Agreementvas formed (Id., 11 16, 21, 7399) The Plaintiff
claims that itrelied onthe Defendant® provide it with “all releant information abouthe]
Defendants’ Tiffany range of branderbgucts, including advising [the Plaintiiof any
problems Defendant [sic] had with the ownership of the brand names it used for its products
(Id., 1 77.) The Plaintiff furtherclaims hat it would not have made “any contractual
arrangements witfthe] Defendars]” if it had been told that neith&efendantbwned the right
to the “Tiffany” name. Id., 1 78.)

After January 19, 2011he Plaintiffbegan performance of the U.S. Agreentant
purchasing and promotirtge IFFCO Tiffany products in the United State$d.,(f{ 15, 22—-25.)
In this regard, on or about January 31, 2@4é Plaintiffbegan ordering shipmentrom IFFCO

(Kressel Deg.Exh. 1) The Plaintiffalsopromotedthe IFFCO Tiffany products to the chain
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retailer Dollar Tree, among other storg€ompl., 1 25.)However,Dollar Treerefusedo buy
branded productwhich did not have trademark protectiorid.( 1 26.) Accordingly, on March
2, 2012, the Plaintifattemped to trademark the name “Tiffany” in the United Stétgéling a
trademarkapplication with the SPTQ (Id., 1 27;Gerecci Dec. Exh. C.Yhe Plaintiffintended
to transfer the “Tiffany” trademark to International, and billed IFFGQtHie costs of gpying
for the trademark. Gompl., T 31.)

On March 23, 2012, the Plaintifeceived a letter from counsel for Tiffany (NJ) LLC
advisingthat Tiffany (NJ) LLC owned the “Tiffany” name as a registered trademdrich the
Plaintiff determined to be trudd(, 1Y 28, 30.) Thereafter, the Plaintiffiscovered thabn May
20, 2008 International had applied for a trademark registration for “IFFCGaiyff at the
USPTQ (Id., 11 18, 29Kressel De¢.Exh. 2.) This applicatiohad beeropposed by iffany
(NJ) LLC. (Compl.,q1 19, 2Kressel De¢.Exh. 2) As such, on September 18, 2009,
Internationahad withdrawrits trademark application with the USPT&nhd on October 22,
2009, the trademark applicatibad beerfficially abandoned or terminate (Compl., 1 20,
29; Kressel De¢Exh. 2.)

The Plaintiffalleges thathe “Defendants made repeated attempts to obtain a trademark
for the name Tiffany to be associated with its [sic] products.” (Compl., 1 78e8%lso
Kressel Deg.Exh. 2, showing a trademark application filfFCO Tiffany' by Internationahs
early as September 5, 20PThe Plaintiff further alleges that tHeefendants never informed the
Plaintiff that they had attempted and failed to trademark the name “Tiffa@pingl., § 99.)

On September 17, 2012, aftBetPlaintifflearned that Tiffany (NJ) LL@Owned the

“Tiffany” trademark, the Plaintifitbandoned its trademark application with the USPTO.
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(Compl., 1 32GerecciDec, Exh. C) The Plaintiffclaimsthat once it determined that Tiffany
(NJ) LLC owned théTiffany” trademark,it was“unable” to continue to sell or promote IFFCO
Tiffany products in the United State§Compl., 1 33.)

In Novemberf 2012,the “Defendants cancelled their contractual arrangements” with the
Plaintiff. (Id., 1 34.) Before the Defendanterminated the U.S. Agreemettie Plaintiffalleges
that ithad performed all it was required to do underchrgract (Id., I 35.) In addition,the
Plaintiff incurred various costs in distributing and promoting IFFCO Tiffany products, such as
the costs of purchasing products, storing products in warehouses, participatiug ishtows
and hiring brokers. Id., 11 15, 23, 37-44.) Accordingttee Plaintiff it would not have spent
this money ithe Defendantiad informed it that they did not own the ‘fay” trademarkin
the United States(ld., 11 76, 78.)Further, the Plaintiff'$Jnited Statesustomersre allegedly
demanding reimbursement for @lableIFFCO Tiffany productshat they bought frorthe
Plaintiff. (Id., 11 37, 39.)In addition,Dollar Tree “has refused to engage in business” thigh
Plaintiff. (Id., 1 48.)

3. The Mexico Agreement

Beginning on oafter January 19, 2011he Plaintiffbegan promoting=FCO Tiffany
products in Mexico. Id., 11 22, 49.) Approximately six months later, on July 12, 2FFICO
andthe Plaintiff entered into thlexico Agreementunder whiclthe Plaintiff agreedo
distributethe followinglFFCO Tiffany products in Mexico: “Tiffany Break” and “Tiffany
Delight” (Gerecci Deg.Exh. B, 1 1. The MexicoAgreement specified ‘grovisional period”
of six months beginning from the date of the first shipment of IFFCO Tiffany prothucts

Mexico. (d.,  2.) The MexicoAgreement could be “withdrawn by [IFFCO] upon issuance of a
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one month notice,” subject to IFFCO fulfilling purchase orders placedebRlaintiffoefore
such notice, and with the condition that IFFCO would not supply IFFCO Tiffany pradutis
customers specified in the Mexico Agreement fomsoaths after the withdrawal of tiexico
Agreement. [d., 1 4.) The Plaintiffwas not‘entitled any compensation for any indirect or
consequential loss or damages arising out of . . . the termination or expirationMwexioe
Agreement. Id.)

The Plaintiffmarketed IFFCO Tiffany products to a large chain in Mexico called OXXO,
which expressed interest in purchasing such products. (Compl., 1 50, 84.) OXXO dequeste
information about IFFCO Tiffany products, includipgce (Id., 11 50, 85.) However, whehe
Plaintiff asked the Defendanfisr this information, they did not provide itld(, 11 50, 85.) In
Novemberof 2012,the Defendantgerminated the contract withe Plaintiff to sell in Mexico
(Id., 1 87.) The Plaintiffincurred various costs promoting IFFCO Tiffany products in Mexico,
including costs fotrade showswarehouse storage, and transportation of produltds. f{l 41—
42,49, 90.)

4. AllegationsCommon to Both the U.S. Agreement and the Mexico Agreement

The Court pauses here to collectively discudarither detailthe U.S. Agreement and the
Mexico Agreement, as the Plaintiff raigdentical allegations pertaining to both Agreemerits
this regard, the Plaintitilleges thabne of the Defendantgomised to assist the Plaintiff
promoting IFFCO Tiffany productsn the United Statesnd Mexicq but does not clarifgsto
which of the Defendants.Id;, 1 93.) This assistance was to include timely shipments of
products, proper English-language packaging, packaging without spellingasrdmroviding

product information. I¢l., 11 9497.) Insteadthe Plaintiff alleges that the Defendafdsed to
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deliver products to the Plaintiff on timéld., 1 98.) The Complaint does not specify whether
delays occurred under the U.S. Agreemtrd Mexico Agreementr both

In addition, the Plaintiff claims thabé¢ Defendantdid not supply requested product
information “such as ingredients(ld.) Again, the Complaint does not indicat¢his alleged
failure on the part of the Defendants occurred under bgtledment®r only under one of the
Agreements Further, apparentiyie Defendantased Arabic-language packaging instead of
Englishlanguage packaging for products to be sold in the United States, and made spelling and
grammatical errors in Spattlanguage packaging for products to be sold in Mexita.) (

II. DISCUSSION

A. Procedural Issues

1. Whether International Must Be Served with Process
Since this case has been removed from state court, the Fed. R. Civ. P. new &epli
R. Civ. P. 8(c)(1). Generally,

[i] f a defendant is not served within 120 days aftectmeplaint is
filed, the court—on motion or on its own after notice to the
plaintiff—must dismiss the action without prejudice against that
defendant or order that service be madthin a specified time.

But if the plaintiff shows good cause for the failure, the court must
extend the time for service for an appropriate period.

Fed.R. Civ. P. én) (“Rule 4(m)”). “Moreover, Rule 4(m)’s 12@ay period for service begins to

run on he date of removal.'G.G.G. Pizza, Inc. v. Domin®Pizza, InG.67 F. Supp. 2d 99, 102

(E.D.N.Y. 1999)(citations and internal quotation marks omitted).
However, Rule 4(m) contains an exception under which the rule does not apply to service

in a foreigh country on a foreign corporatioseeFed. R. Civ. P. 4(f),(h)(2),(m); Aqua Shield,
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Inc. v. Inter Pool Cover Team, No. 05 CV 4880(CBA), 2007 WL 4326793, at *2 (E.D.N.Y. Dec.

7, 2007). Nevertheless,

[tihe[ ] Second Circuit has made it clep},thatthe “foreign

country exception to the 120-day period for service is simply
inapplicable where [the] Plaintiffever attempted to serve process
in a fareign country under subdivisio® or (j)(1); the 126day

time limit imposed by Rule 4 . seems thefere perfectly

proper.”

D. Klein & Son, Inc. v. Good Decision, Inc., No. 98 Civ. 4083(JFK), 1999 WL 349932, at *1

(S.D.N.Y. May 28, 1999jinternal alterations omitted) (citinfdontalbano v. Easco Hand Tools,

Inc., 766 F.2d 737, 740 (2d Cir.19853ee als Yellowave Corp. v. Mana, No. 00 CIV. 2267

SAS, 2000 WL 1508249, at *2 (S.D.N.Y. Oct. 11, 2000).

In this case, as stated above, on June 14, 2013, the Plaintiff initiated this civil action
against the Defendants by filing a complaint in the Supreme Cotlm¢ &tate of New York,
County of Suffolk. (Notice of Removal, I 1.) The Plaintiff served process on IFFCOyo8, Jul
2013 and the case was removed by IFFCO to this Court on July 29, 2013. Havepmzars
that to date International has ngtet been servedvith process. (Notice of Removal, 1 7.)

As an initial matter, the Court notes that according to the Plaintiff, IFFCO isidianps
or affiliate of International. (Complf} 7.) Neverthelessyenassuming that International is the
parent of IFFCQthe Plaintiffwas still required to serve process separately on International in

order to make International a party to this acti@eeGiar v. Centea, a Div. of KBC Bank, NV,

No. 02 Civ. 7916(LLS), 2003 WL 1900834, *2 (S.D.N.Y. Apr. 16, 2003)aff'd sub nom., 86

F. App’x 461 (2d Cir. 2004) (quotinip re Crespp475 N.Y.S.2d 319, 32(\.Y. Sup.Ct. 1984)

(“It is hornbook law that service of process on a subsidiary does not constitute serac
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parent corporation, nor does service on a parerstitote service on a subsidiary.”Indeed, e
only way that service on IFFCO may qual#y service on International is if IFFCCOeisher

(1) an agent of International (2) a ‘mere departmehbf International SeeJazini v. Nissan

Motor Co., 148 F.3d 181, 184 (2d Cir. 199Bhasin& Sons, Inc. v. Amco Ins. Co., No. /-

5248 ADS)(ETB), 2013 WL 3810521, at *7-8 (E.D.N.Y. July 22, 2013) (Spatt, J.).

Accordingly, tie Court will grant the Plaintiff leave to submit supplemental briefing to
the Court demonstrating that IFFCO is either an agent of Internationalepaatment of
International. fl the Plaintifffails to make such a demonstration, then Fed. R. CA{(r®).
applies. In this regard, the date of removal was July 29, 2013 and more thday42@ve
passedince then. However, it appears that International has not been s#ttvpdocess
Moreover, although International is a foreign corporation, the Plaintiff llad ta establish that
it has even attempted to serve International so that Rule 4(m)’s exception woyld B,
unless the Plaintiff can show good cause for its failure to serve processroatlatel, pursuant
to Rule 4(m), the Court “must dismiss the action without prejudice against [limbeadfor
order that servicedomade within a specified tinieFed.R. Civ. P. 4(m).

The Court notes that “[ijn determining whether a plaintiff has shown good causts c
weigh the plaintiffs reasonable efforts and diligence against the prejudice to the defendant

resulting from thelelay” Deluca v. AccessIT Grp., Inc., 695 F. Supp. 2d 54, 66 (S.D.N.Y.

2010) (citations omitted). “Good cause is generally found only in exceptiooahstances

where the plaintiff's failure to serve process in a timely manner was the @ésirttumstances

beyond its control.”_Beauvoir v. U.S. Secret Serv., 234 F.R.D. 55, 56 (E.D.N.Y. @@6pns

and internal quotation marks omitted). In addition,
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[f] actors to be considered in [deciding whether to grant a
discretionary extension even in thesabce of good causeijea (1)
whether the applicable statute of limitations would bar the refiled
action; (2) whether the defendant had actual notice of the claims
asserted in the complaint; (3) whether the defendant had attempted
to conceal the defect in service; and (4) whether the defendant
would be prejudiced by the granting of plaintiff's reqdestelief

from the provision.

Carroll v. Cerified Moving & Storage, Co., No. 04 CV 4446ARR, 2005 WL 1711184, at *2

(E.D.N.Y. July 19, 2005) (citations ancternal quotation marks omitted).

In sum, the Courgrantsthe Plaintifftwenty daydrom the date of this f@erto provide
supplemental briefingp the Court on the followingsues(1) whether IFFCO is either an agent
or department of International; (&hether there igood cause for why International has not
been served procesacluding whether the Plaintiff has made attempts to serve International,
thereby triggering Rule 4(m)’s exception for foreign corporatiansy(3) whetherthis Court
should gant a discretionary time extension for the Plaintiff to serve procesgesndtional.
IFFCO'’s opposition, if any, will be dueithin twenty days following the Plaintiff’'s submission,
and the Plaintiff's reply, if any, will be dueithin one week following the submission of
IFFCQ’s opposition.

If the Court does not receive supplemental briefing from the Plaintiff, or if tsemsa
proffered by the Plaintiff are insufficient to warrant the Court grantied’thintiffadditional
time to serve processidnternational, thethe Court will dismiss the action without prejudice
against Internationalln addition, the Court notes that in light of this ruling, the Court declines to

address whether the Plaintiff has stated a claim as against the Deferelaatilonal at this
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juncture, and shall only consider whether the Plaintiff’'s claims survive under Fed..R. Ci
12(b)(6) as to the Defendant IFFCO.

2. Whether Removal Was Proper

On July 29, 2013-within thirty (30) days of service from the PlaintHiIFFCO removed
the civil action to this Coumpursuant to 28 U.S.C. § 1441. This Court has original jurisdiction
based on diversity of citizenship as defined in 28 U.S.C. § 1332. Complete diversity of
citizenship exists among the parties in this action, and the amouwnithowersy exceeds
$75,000.00. 28 U.S.C.A. 88 1332,(c)(West2014).

However, International has not consented to removal. Generally, under the rule of
unanimity, all defendants to an action are required to consent to removal in orderdealrto

be proper.SeeStarMulti Care Servs.Inc.v. Empire Blue Cross Blue Shield, No. ¢3-1138

(JFB(WDW), 2014 WL 1057332,at *3 (E.D.N.Y. Mar. 19, 20Xditations and internal

guotation marks omitted)[l] n casesvith multiple defendants, the rule of unaninméguires

thatall named defendants over whom the state court acquired jurisdiction must join in the
removal petion for removal to be prope).” Nevertheless, an exception is made where, as here,
one of the defendants has not been served process, and thus, has not beernthaaetion.

Seeid. at *1 (“It is well settled that one of the exceptions touhanimity rule is where the non-
joining defendants had not been served at the time the action was removgdAccordingly,

the Court finds IFFCO’s removal of this actimasproper.

B. Legal Standard on a Fed. R. Civ. P. 12(b)(6) Motion to Dismiss

Under the now well-established Twombly standard, a complaint should be dismissed only

if it does not contain enough allegationdasit to state a claim for relief that is “plausible on its
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face.” Bell Atl. Corp. v. Twombly,550 U.S. 54470127 S. Ct. 1955, 1974, 167 L. Ed. 2d 929

(2007). The Second Circuit has explained that, after Twombly, the €mugtiiryunder Fed. R.
Civ. P. 12(b)(6) is guided by two principleBlarris v. Mills, 572 F.3d 66, 71-7@2d Cir.2009)

(citing Ashcroft v. Igbal, 556 U.S. 662, 678-79,129 S. Ct. 1937, 1949-50, 173 L. Ed. 2d 868

(2009)).

“First, although ‘a court must accept as true all of the dil@gs contained in a
complaint,” that ‘tenet’ ‘is inapplicable to legal conclusions,” and ‘[t]hreaglbacitals of the
elements of a cause of action, supported by mere conclusory statementssufbasot’ 1d. at
72 (quotinglgbal, 556 U.S. at 678, 129 S. Ct. at 1949Second, only a complaint that states a
plausible claim for reéf survives a motion to dismiss’ and ‘[d]etermining whether a complaint
states glausible claim for relief will . . be a contexspecific task that requires the reviegi
court to draw on its judicia@xperience and common senseld. (quotinglgbal,556 U.S. at 679,
129 S. Ct. at 1950Thus, “[w]hen there are weflleaded factual allegations, a court should
assume their veracity and .determine whether they plabsr give rise to an entitlement of
relief.” Igbal, 556 U.S. at 679, 129 S. Ct. at 1950.

In considering a motion to dismiss, this Court accepts as true the factuatialisget
forth in the complaint and draws all reasonable inferences in the Plaifaifbr. Zinermon v.

Burch 494 U.S. 113, 118,110 S. Ct. 975, 9708 L.Ed. 2d 100 (1990)in re NYSE Specialists

Secslitig., 503 F.3d 89, 91 (2d Cir. 2007). The issue on a motion to dismiss is “not whether a
plaintiff will ultimately prevail but whetér the claimant is entitled to offer evidence to support

the claims."Todd v. Exxon Corp.,275 F.3d 191, 198 (2d Cir. 20@itatjon omitted).
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C. Choice of Law for Contract Claims

“Federal courts sitting in diversity look to the choiceadi+ rules of the forum state.”

Int’l Bus. Machines Corp. v. Liberty Mut. Ins. Co., 363 F.3d 137, 143 (2d Cir. 20@k)on

omitted). “Under the law of New York, the forum statbke first step in a choice of law analysis
is to determine whether an actual conflict exists between theofatie jurisdictions involved.

Forest Park Pictures v. Universal Television Network, Inc., 683 F.3d 424, 433 (2d Cir. 2012)

(citing In re Allstate Ins. Co. (Stolar81 N.Y.2d 219, 223, 597 N.Y.S.2d 904, 905, 613 N.E.2d

936, 937 (1993) “In the absence of substantive difference [between the laws of jurisdictions
involved], however, a New York court will dispense with choice of law analysis; arenf N
York law is among the relevant choices, Newk ocourts are free to apply’it.Int’| Bus.
Machines 363 F.3cht 143.

If there is a substantive difference between New York law and the law of the other
jurisdiction related to the action, New York courts apply “center of gravitygmuping of

contacts” analysis to determine choicda in contract cases. Skere Midland Ins. Co., 16

N.Y.3d 536, 543, 923 N.Y.S.2d 396, 400-01, 947 N.E.2d 1174, 1178-79(Z0tith Ins. Co.

V. Shearson Lehman Hutton, In84 N.Y.2d 309, 317, 618 N.Y.S.2d 609, 612, 642 N.E.2d

1065, 1068 (1994)nt’| Bus. Machines363 F.3dcat 143. “The purpose of grouping contads |

to establish which State has the most significant relgltiprto he transaction and the parties.”
In re Midland, 16 N.Y.3&t543-44, 923 N.Y.S.2d at 401, 947 N.Ed&d 179 ¢itations and
internal quotation marks omitted)

“T he traditional choice of law factors, the places of contracting and perfornaaace

given the haviest weight in this analysisBrink’s Ltd. v. S. African Airways, 93 F.3d 1022,
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1031 (2d Cir. 1996]citation omitted). However,[a]long with ‘the traditionally determinative
choice of law factor of the place of contractintpé New York Court of Appeals has endorsed
the following factors . .. ‘the places of negotiation and performance; the locatiored$uhject

matter; and té domicile or place of busias of the contracting partiesSchwartz v. Liberty

Mut.Ins. Co., 539 F.3d 135, 151-52 (2d Cir. 20@&)ng Zurich, 84 N.Y.2d at 317, 618

N.Y.S.2d at 612, 642 N.E.2d at 1068
Further, sometimes ued“grouping of contacts” analysis,

the policies underlying conflicting laws in a contract dispute are
readily identifiable and reflect strong governmental interests, and
therefore should be consideretheoretically, ina proper case, a
foreign States sufficiently compelling public policy could

preclude an application of New York law otherwise indicated by
the grouping of contacts anailysparticularly where New York’
policy is weak or uncertain.

Zurich, 84 N.Y.2d at 319, 618 N.Y.S.2d at 613, 642 N.E.2d at {€iétions and internal
guotation markemitted) In addition, “federal law may govern the constructiothefcontract
to the extent thecontracting parties use[d] terms and concepts that are firmly rootedaral

law.” Netherby Ltd. v. Jones Apparel Grp., Inc., No. 04 Civ. TGE.), 2007 WL 104164&t

*7 (S.D.N.Y. Apr. 5, 2007) (quotinglugo Boss Fashions, Inc. v. Federal Ins., @62 F.3d 608,
618 (2d Cir. 2001)).

Here, the partiesefer to New YorkState lawin their memoranda of v@aand do not refer
to the law of theState of Georgiar United Arab Emirates lawThe partiesassumption in their

briefs that New YorlState law governs constitutes implied consent to its application to the

merits of this case&seeSantalucia v. Sebrigfransp., Inc., 232 F.3d 293, 296 (2d Cir. 2000)
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(citation and internal quotation marks omitt€¢tijhe parties’briefs assume that New York law
controls this dispute, and such implied consents sufficient to establish choice of lay.”

In addition,the Court’s application of New York’s “grouping of contacts” analysis
counsels in favor of applying New YoB8tatelaw to this action. First, the Plaintiff’'s principal
place of business is located in New York. (Notice of Removal, { 2.) Sesotadiie place of
contractingwhile the Complaint and relevant exhibits offer no evidence as to where the
contracts were negotiatethe U.S. Agreement and the Mexico Agreement were both apparently
sent to the Plaintiff's office in Nework, where they were sigwl by the Plaintiffsuggestinghe
contracts were executed there. (GerecciO®eds. A and.) Third, the U.S. Agreement
appears to have been performed in New York, as the Plaintiff placed an ordeC @ &iRH
IFFCO Tiffany products were subsequently shipped to a warehouse in New YorksdKbdec.
Exh. 1; Compl., 1 15b.he Mexico Agreement also appears to have been performed in New
York, sincethe Plaintiffapparentlyhad IFFCO Tiffany products in New York, presumably
shipped there by the Defendants, which it then transptortietbxicoin order to promote them
there. (Compl., 1 49.)

Thus, the abovtactors indicatehat New York “hashe most significant relatichip to
the transactidig] and the parties.Ih re Midland, 16 N.Y.3&t543-44, 923 N.Y.S.2d at 401,

947 N.E.2d at 1179. “Based on this [grouping of contacta)ysis, and in view of the parties’

reliance on New York law, the Court will apply New York lawBS Ketel, Ltd. v. Korea

Telecom Am., Ing.No. 98CIV.4856(DC), 2000 WL 821013, at *3 (S.D.N.Y. June 22, 2000).

20



D. As to the Plaintiff’'s Breach of Contract Claims

In New York, to establish a claim for breach of contract, a plaintiff must prove the
following elements: (1) the existem of a contract; (2) plainti® performancef the contract; (3)
defendant’s breach of the contract; and (4) damages suffered as a result ofctine brea

Terwilliger v. Terwilliger, 206 F.3d 240, 245-46 (2d Cir.200®t issue here is whether the

Plaintiff has pled sufficient factual allegations to satisfy the third and foletheats.

In this case,he Plaintiff alleges that the Defendant IFF8®ached the U.S. Agreement
when IFFCO “wrongfully cancelled the contractual arrangements betwedrPJaintiff and
[the] Defendant.” (Compl.,§ 61.In similar fashion, the Plaintiff also alleges that IFFCO
breached the Mexico Agreement by “wrongfully terminat[ing] [the] Pldistdfontractual
relationship with them on or about November 2012.” (Compl., 87.)

However, the plain language of the U.Srégment allowedFFCO to terminate at will
Indeed, it statas follows: “[he U.S. Agreement] can be withdrawn by IFFCO [ ] upon
issuance of a thirty day notice.” (Gerecci D&xh. A, 17.) The termination clause in the
Mexico Agreement was essenlyaihe same as that in the U.S. Agreement, permitting IFFCO to
terminate at will so long as it provided “one month notice” prior to the terminati®ere¢ci
Dec., Exh. B, T 4.)

Under New York law, When a contract is expressly made terminable atupdinnotice
by either party, a partg’'termination of the contract cannot give rise to a cause of action for
breach of contract on the theory that the party has failed to perform itstiolggander the

contract: BBS Power Mod, Inc. v. Prestolite Eleinc, 71 F. Supp. 2d 194, 200 (W.D.N.Y.
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1999)(citations omitted).On the other hand, “failure to observe the notice requirements of a
termination clause will render attempted termination invalid.Id. (citations omitted).

As indicated above, under the U.S. Agreenaamt the Mexico Agreement, IFFCO was
required to give the Plainti#fither”a thirty day noticéor “one month notice” before exercising
its right to terminate the Agreement&erecci DeG.Exh. A 1 7, Exh. B, 1 4.)The Plaintiff
clams that IFFCO terminated the Agreensait some time ilNovember of 2012. (Compl., 11
34, 87) However, he Plaintiffdoes not alleghow IFFCO notified the Plaintiff of its
termination of the Agreemes)tor whether IFFCO gave the required notide.such,in its
discretion, the Cougrantsthe Plaintiffleave, within twenty days of the date of this Order,
submit an Amended Complaint containedgditional factual allegations addregswhether
IFFCO compledwith the notice requiremeniThe Courtadvises the Plaintithatfailure to file
an Amended Complaint magsult inthedismissal of itdreach of contraatlaim premised on
this ground pursuant to Fed. R. Civ. P. 12(b)(6).

Further, be Plaintifffaces another hurdle to its claim for damaggdasted to IFFCO’s
termination of the U.S. Agreement and the Mexico Agreement. In this regard, bodn’sgts
contain a disclaimer for damages related to termination of the contract, whidhte that
Plaintiff was not‘entitled any compensation for any indirect or consequential loss or damages
arising out of . . . the termination or expiration” of the agreement. (Gerecci DecAF% 7;

Exh.B, 1 4.) Notably, these clauses only include damages relatedeontin@ationof the
contracts, and thus, do not preclude the Plaintiff receiving an award of damages babked on ot

actions performed by IFFCO under the Agreements.
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Under New York State law, disclaimers of liability, also referred to ad@atouy
provisions, have been held to be valid, as f#edp

In the absence of a contravening public policy, exculpatory
provisions in a contract, purporting to insulate one of the parties
from liability resulting from that partg' own negligence, although
disfavored by the law and closely scrutinized by thetspu
generally are enforced, subject however to various qualifications.
Where the language of tlegculpatory agreement expresses in
unequivocal terms the intention of the parties to relieve a defendant
of liability for the defendans negligence, the agrment will be
enforced. Such an agreement will be viewed as wholly void,
however, where it purports to grant exemption from liability for
willful or grossly negligent acts or where a special relationship
exists between the parties such that an overriglitdic interest
demands that such a contract provision be rendered ineffectual.

Lago v. Krollage, 78 N.Y.2d 95, 99-100, 571 N.Y.S.2d 689, 692, 575 N.E.2d 107, 110 (1991)

(citations omitted).Of relevance heré[w] here. . .parties have negotiated an ahzatory
agreement at arrm’length, a party will not be liable for its own negligence even if the

exculpatory agreement is drawn in broad and sweeping language.” Strauss ed§®Rarms,

Inc., 684 N.Y.S.2d 387, 388 (N.Y. App. Div. 199@)tations omitted).
Sincethe Plaintiff and IFFCO negotiated tAgreementsat arm’s lengthand are
sophisticated parties, the Court analyzes the validity of the suligetdimers with less scrutiny

than it would if one of thpartieswas unsophisticatedstrauss684 N.Y.S.2d at 388Here, the

Court does not find that “a special relationship exists between the parties swhdkatriding
public interest demands that such a contract provision be rendered ineffecagd 78 N.Y.2d
at 100, 571 N.Y.S.2d at 692, 575 N.E.2d at 110. As shelCourt views the disclaimer
provisions in both the U.S. Agreement and the Mexico Agreement as valid under New York

Statelaw, but only insofar as they disclaim IFFCO’s liability for negligent aetier than
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“willful or grossly negligent acts.Id. In other words fieither of the Agreementsas
terminated as a result of gross negligence or intentional miscamtiog part of IFFCO, then
the disclaimes at issue would be unenforceabld.

Accordingly, the Court gants the Plaintiff leave to4@eadin its Amended Complaint
whether IFFCO terminated tiAgreementsas a result of gross negligence or intentional
misconduct. Otherwiseyven if the Plaintiff is able to assert facts that the Defendant failed to
complywith the Agreements’ notice requirements, the sulgscaimer provisions will
nevertheless prevetiie Plaintiff from recoveringamages based ¢RFCO’stermination of the
Agreements

In additionto its breach of contract claims premised on IFFCOmitaation of the
Agreementsthe Plaintiffalsoalleges thatFFCO committed a breach of contrdxy failing to
deliver products on timeHoweverthe Complaint does not specify whether delays occurred
under the U.S. Agreement or under the Mexico Agreement. (Compl., Ne8ertheless, the
Court will assume for the purpose of resolving this motion, that the delays constited¢ed al
breaches of the terms of both the U.S. Agreement and the Mexico Agreement.

Generally,‘[d]elays . . .are actionable ithey are not within the contemplation of the
parties at the time the contract is made, and that contemplation involves only lsyshadeare
reasonably foreseeable, arise from the [party@ik itself during performance, or others

specifically mentioneth the contract. Peckham Rd. Co. v. State, 300 N.Y.S.2d 174, N (

App. Div. 1969)(citations omitted)aff'd, 28 N.Y.2d 734, 321 N.Y.S.2d 117, 269 N.E.2d 826
(1971). Here, the Rintiff does not allege that IFFCdelay in delivering products was beyond

“the contemplation of the parties,” such asImeing “reasonably foreseealiléNithout suchan
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allegation, the Plaintiff hasotadequately stated a claim for breach based on delay.
Neverthelessas the Court has already granted the Plaintiffngesion to file an Amended
Complaint,the Court grants the Plaintiff leavedtsore-plead this issue. Further, the Court
instructs the Plaintiff to specify whethttre delays allegedly occurred under the U.S. Agreement,
the Mexico Agreemertr both.

The Plaintiffalso claimsthatIFFCO did not supply requested product information “such
as ingredients,” but again, the Complaint does not indicate whbtadailure occurred under
the U.S. Agreementhe Mexico Agreemertr both. (Compl., 1 98.) Moreex, he Plaintiff
allegeshatIFFCO (1)used Arabic-language packaging instead of EnglistHeC O Tiffany
products to be sold in the United States; (2) refused to provide product information that the
Plaintiff needed in marketing the IFFCO Tiffany Protuto the chain OXXO in Mexico, such
as price and (3) provided improper product labeling with misspelling and grammatioas @nr
Spanish-language packaging for IFFOC Tiffany products to be sold in Mexico. (Co®l),

The Court finds that thesdedations by th@laintiff concerningFFCOs refusal to
provide necessary product information and proper product labeling could potegitiallyse to
a claim of breaclf contractbased on the implied duty of good faith and fair dealinghis

regad, in addition to the express terms of a contract, New ‘Btelke law provides thatvery

contractcontains an implied covenant of good faith and fair deal@geThyroff v. Nationwide
Mut. Ins. Co., 460 F.3d 400, 407 (2d Cir. 2006). This covenaaluties an implied undertaking

on the part of each party that he will not intentionally and purposely do anythingyémfptiee

other party from carrying out the agreement on his p#tader v. Paper Software Ind.11 F.3d

337, 342 (2d Cir. 199 emphasisn original) (citations and internal quotation marks omijted
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In the Court’s view)FFCO’salleged refusal to provide product information to the
Plaintiff would haveprevented the Plaintiff from carrying out its part of Agreementsith
respect to it®bligation to promote the IFFCO Tiffany Products. The Court also firatsif
true, the Defendants’ improper product labeling would have prevéredelaintiff from carrying
out theAgreements, becaugk) United Statesetail chains wouldhavebeen unlikely to want to
buy productsfrom the Plaintiff that had\rabic languagéabelingand (2)Mexican retail chains
would have probablizave been hesitatd purchase products containing spelling and
grammatically errors

With that being saidhe Plaintiffs Complaint doesot allege thalFFCO “intentionally
and purposely” tedto prevent the Plaintiff from carrying out tAgreemers, which is a
necessary element for stating a breactootract based on the implied duty of good faith and
fair dealing As a consequenc¢heCourt finds that at this stage, the Plaintiff hasymedt
adequately made out a breaxflcontract clainbased oritherthe improper product labeling or
the failure to provideertan product information. Nevertheless, agm its discretionthe Court
grants the Plaintiff leave to4@ead these claims so as to address the issues raised by the Court.
The Courtalsoinstructs the Plaintiff to specify whethiire refusal to provide product
information “such as ingredients” allegedly occurred under theAgiement, the Mexico
Agreemenbr both.

E. As to the Plaintiff's Fraud Claim

Under New York law, &laim offraud consists ofive elements: “(1) a material
misrepresentation or omissionfatt (2) made by defendant wiknowledge of its falsity (3) and

intent to defraud; (4) reasonable reliance on the part of plaintiff; and (Sjimgsidmage to the
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plaintiff.” Crigger v. Fahnestock Co., 443 F.3d 230, 234 (2d Cir. 200@)tation omitted) If

a claim of fraud is é&sed on an omission of fact, a plaintiff must prove an additional element—

that the defendant had a duty to disclose the omitted informedieain re New York Trap

Rock Corp., 42 F.3d 747, 754 (2d Cir. 199®NT Records v. Island Def Jam Music Grp., 412

F.3d 82, 90-91 (2d Cir. 2008BanqueArabe et International®’ Investissement v. Maryland

Nat. Bank 57 F.3d 146, 153 (2d Cir. 1995).
As to the duty to disclose:

New York recognizes a duty by a party to a business transaction to
speak in three situationsrst, where the party has made a partial

or ambiguous statement, on the theory that once a party has
undertaken to mention a relevant fact to the other party it cannot
give only half of the truth; second, when the parties stand in a
fiduciary or confidential relationship with each other; and third,
where one party possesses superior knowledge, not readily
available to the other, and knows that the other is actinyeon t

basis of mistaken knowledge.

Brass 987 F.2dat 150(citationsand internal quotation marksnitted). In addition “[w]here
parties deal at arrdength in a commercial transaction, no relation of confidence or trust
sufficient to find the existence of a fiduciary relationship will arise absérdaardinary

circumstance$. Osan Ltd. v Accenture LLRP454 F. Supp. 2d 46, 57 (E.D.N.Y. 2006)

(alteration original) (quotinilat’l| Westminster Bank, U.S.A. v. Ross, 130 B.R. 656, 679

(S.D.N.Y. 1991)aff'd sub nomvaeger v. Nat' Westminster962 F.2d 1 (2d Cir. 199R)

In Brass the Second i€cuit explainecthe “superior knowledge” prorfgrther, statingas
follows:

In general where a buyer has an opportunity equal to that of a
seller to obtain information, such information is “readily
available,” and the buyer is expected to protect himself in a
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business transaction. Yet, in an increasing number of situations, a
buyer is not required to conduct investigations to unearth facts and
defects that are present, but not manifest.

Brass 987 F.2d at 15(citation omitted)see alsdPdP Parfums de R, S.A. v. Intl Designer

Fragrances, Inc901 F. Supp. 581, 587 (E.D.N.Y. 1995) (Spatt, J.) (discussing the rule of

superior knowledge in the context of a relationship between a manufacturer and drsifribut
TheBrassCourtwenton to ‘observe a tedency inNew York to apply the rule of ‘superior
knowledge’in an array of contexts in which silence would at one time have escaped criticism
Brass 987 F.2d at 15titations omitted).

In order toallege a claim of fraud arising out of a contractuatrehship, a plaintiff
must not only allege the basic elements of fratated abovdyut must either (i) demonstrate a
legal duty separate from the duty to perform under the contract; or (ii) dememstratidulent
misrepresentation collateral or exteous to the contract; or (iii) seek special damages that are

caused by the misrepresentation and wwvexable as contract damageBridgestone/Firestone,

Inc. v. Recovery Credit Servs., Inc., 98 F.3d 13, 20 (2d Cir. 1(@@8jions omitted)see al®

TVT Records 412 F.3dat 91 (citations omitted{discussing the duty to disclose in a claim of
fraud based on omission of fact and holding that “the duty to disclose must existedy fiamant
the duty to perform under the contract

In additon, a paintiff's fraud allegations must meet the requirements of Re@iv. P.
9(b). Inthis regard, Fed. R. Civ. P. 9(b) states tjat alleging fraud or mistake, a party must
state with particularity the circumstances constituting fraud or mistdlatice, intent,
knowledge, and other conditions of a persanind may be alleged generdilyin order“[t] o

state a claim with the required particularitycamplaintmust: (1) specify the statements that the
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plaintiff contends were fraudulent, (2) identify the speaker, (3) state wheénetgen the

statements were made, and (4) explain why the statements were fraudB8temelman v. Alias

Research In¢174 F.3d 79, 84 (2d Cir. 1999) (citations amernalquotation marks omitted).
Concerning Rule 9(b)’sconditions of a person’mind’ requirementa plaintiff “must

allege facts that give rise to a strong inference of fraudulent intéwoitd v. IMCERA Grp.,

Inc., 47 F.3d 47, 52 (2d Cir. 1995) (citation omitted). A strong inference of fraag be
establshed either (a) by alleging facts to show that defendants had both motive and opportunity

to commit fraud, or (b) by alleging facts that constitute strong circumstanti@neaaf

conscious misbehavior or recklessnesShields v. Citytrust Bancorp, 25 F.3d 1124, 1128 (2d

Cir. 1994)(citations omitted)supersded by statute as statedimre Paracelsus Corp. Sec.

Litig., 61 F. Supp. 2d 591, 595 (S.D. Tex. 1998) (pointing out that the Shields stemmdard
inference of fraudlent intentwas supersedeas to private securitidgigation).

In this case, the Court finds thaetPlaintiffhas failed taadequately pleathe first
element of fraud-a material omission of facCrigger, 443 F.3cat 234. Specifically, the
Plaintiff alleges that the DefenddRFCO did not disclose that neither it nor Internationadl
theright to the brand name “Tiffany” in the United States. (Compl., 11 21, 76, 78, 99.)
However, Rule 9(b) requires the Plaintiff to state the circumstances dfivitiduparticularity,
and the Complaint contains atlegationgo meet this standard.

In this regard, while the Court recognizes that3tevelmartest is inapplicable here
because the Plaintiff sets forth a claim of fraud by omission rather thdfirbyative
misrepresentatig the Court nevertheless finds that the Complaint lacks allegations with

significant particularity to meet the requirements of Fed. R. Civ. P. 9(b). dnfeghere the
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alleged fraud is premised on an omission, a plaintiff must specify the person rekgpfamghe
failure to speak, the context of the omission, and the manner in which the omissiahtinasle

plaintiff.” United Teamster Fund v. ManaCare Admin. Servs., LLC, 13 CIV. 6062 WHP, 2014

WL 4058070, at *7 (S.D.N.Y. Aug. 14, 2014) (quoting Solutia Inc. v. FMC Corp., 456 F. Supp.

2d 429, 449-50 (S.D.N.Y. 2006)Here,the Complaint does not include any details concerning
which representatives of IFFCO chose not to disclose information about thenyTilffieand to
the Plaintiff nor does it provideontext for IFFCQO’s alleged omission referencing specific times
during the contract negotiations when IFFCO'’s representatives could haesetlisihe
information about the “Tiffany” brand to the Plaintiff but did not do so. Therefore, in its
discretion, theCourt grants the Plaintiff leave to-ptead particularized facts regarding the
Defendants’ failure to disclose.

Although the Court has determined that the Plaintiffi@sstateda claim for fraud
based on its failure to meet the first element, because the Court is permitting thd Ridiletif
an Amended Complaint, the Court will proceed to discuss whether the Plaintiffisbecd#te
remaining elements for the purpose of surviving a Fed. R. Civ. P. 12(b)(6) motion tesdigmi
this regard,lte Court finds that the PlaintgfComplaintsatisfies the second element of a fraud
claim—that is, thathe omission wasmade byfthe] [D]efendan{IFFCO] with knowledge of its
falsity.” Crigger, 443 F.3&t234. According to the Complaint, although IFFCO knew that
neither it nor International had a trademark right tonme” Tiffany,” it neverthelestailed to
inform the Plaintiffof this factduring the negotiations. (Compl., 11 16—-20, 7)s allegation
is sufficient to satisfy Rule 9(b), which states tHatdwledge . . may be alleged generally.”

Fed.R. Civ. P.9(b).
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As to the third elementinder Criggerthe Plaintiff does not explicitly allege that IFFCO
acted with an intent to defraud. However, in the Court’s vieevComplaint may be read to
implicitly alege that elementOf relevance herenialleging intent to defraud, daintiff “must
allege facts that give rise to a stranterence of fraudulent intent&cito, 47 F.3dat 52, “either
(a) by alleging facts to show thahe] defendant] had both motive and opportunity to commit
fraud, or(b) by alleging facts that constitute strong circumstantial evidence of oassci

misbehavior or recklessness,” Shields, 25 Rt3dL28.

Here the Complaint states that “notwithstanding [that the Defendant IFFCO knew it and
International had no right tihe brand name “Tiffany” in the United States], [IFFCO] actively
encouraged [the] Plaintiff to purchase its products and to promote said products in both the
United States and in Mexico.” (Compl., 1 74.) In the Court’s view, alththgg@omplaintioes
not contairallegationssuggestinghatIFFCO possessethotive to commit fraud, such as
whether thdFFCO profitedby alleging defrauding thlaintiff, the Complaint adequately
alleges strong circumstantial factual assertions which indicatecious misbehavior. Indeed, if
true, theallegatiors thatIFFCOknewneither it nor International hadright to the “Tiffany”
name in the United States, yet still “actively encouraged” the Plaintiff to entea into
distributorship contract for IFFCO Tiffany products in the United States, woulchiedi
conscious misbehavior on the part of IFFCIwus the Court finds that the Plaintiff has

adequately pled intent to defrau8lee, e.g.Dessert Beauty, Inc. v. Platinum Funding Corp., 06

CIV. 2279 (SAS), 2006 WL 3780902, at *7 (S.D.N.Y. Dec. 26, 2006).
With respecto the fourth elemerdf fraud reasonable reliance on the part of the

Plaintiff, the Plaintiff allegeshat it relied on IFFCOto provide [the] Plaintiff with all relevant
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information about [the] ] [IFFCO Tiffany products], includ[ingadvising [the] Plaintiff of any
problems [the] DefendafitFFCO] had with the ownership of the brand names it used for its
products.” (Compl., § 77.) However, the Plaintiff makes no allegation that ieassnabléo

rely onlFFCOto provide “all relevant information” about the IFFCO Tiffany products. Absent
such an allegation, the Complaint does not adequately allege the fourth elemaumd.db&e

Marciano v. DCH Auto Grp., 1GV-9635 KMK, 2014 WL 1612976at*7 (S.D.N.Y. Mar. 31,

2014) (‘To state a claim for fraudla] [p]laintiff must establish that it was reasonable for her to
rely on[the] [d]efendarts’ alleged misrepresentatiGn. The Court grants the Plaintiff leave to
re-plead in its Amended Caohaintwhether the Plaintiff's reliance on the Defendants was
reasonable.

Concerning the fifth element, the Court finds tlnegt Plaintiffadequately alleges the
resulting damage to thddmtiff. Specifically, he Plaintiff alleges that it “incurred cesand
expense . . . to promote [IFFCO Tiffany products}’a result of IFFC® alleged fraudwhich
includes (1) the costs of purchasing products, storing products in warehousegagpiadian
trade shows and hiring brokers; (2) reimbursement demands$ellable IFFCO Tiffany
products from retail chains that purchased said products from the Plaintiff; and €Bytbeits
business relationship with Dollar Tree. (Compl. dfd 15, 23, 3744, 48,75-79.) In the
Court’s view, this allegation iglearly sufficient to satisfy the fifth element of a fraud claim
brought pursuant to New York State law.

Since he Plaintiff'sfraud claim is based on an omission of fact, the Court must proceed
to analyze whether tHelaintiff also adequately alleged tH&FCOhad a duty to disclose that

and Internationadlid not have a right to the brand nanidéfany” in the United Statesln this
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regard, first, lhe Plaintiff has not alleged thii&FCO made “a partial or ambiguous statement” as
to the“Tiffany” trademark issue. Thude Plaintiff hasalleged facts establishing the existence
of the first situatiorthat createa duty to disclose, which involves opartymakinga partial or
ambiguous statement to another party, thereby only providialf 6f the tuth” about a relevant
fact SeeBrass 987 F.2d at 151. THelaintiff has alsaot allegedhe second scenario which

a duty to disclose exists—that is, the Plaintiff does not contend fichiciary relationship
existedbetweerthe Plaintiff andFFCO.

As to thethird circumstancevhich creates a duty to disclesehe superior knowledge
rule—the Plaintiff has failed to allegbat the information regarding the trademark issues with
the IFFCO Tiffany products wdsot readily availableto the Plaintif. Brass 987 F.2d at 150.
Indeed, before executing the U.S. Agreement with IFFG®Plaintiff could have accessed the
USPTO website and easily discovetbdtIFFCO and International did not have the rightth®
“Tiffany” namein the United States

Nonetheless, it issasonable to assume that a New York court wouldtfiatthe
circumstances presented by this dadlewithin the superior knowledge rulérhis is because,

“in an increasing number of situations,” courts have held that “a buyer is not requoeatiuct
investigations to unearth facts and defects that are present, but not niardfest151.

However,assuming the Plaintiff was not required to conduct an investigation concerning
the trademark rights to the brand name “Tiffany” in the United States, the Guigtliat the
Plaintiff has failed to allege sufficient facts indicating that IFFCO knew thaRItistiff was

“acting on the basis of mistaken knowledge” when entering into the U.S. Agreelcheait150.
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Without such factual allegations, the Plaintiff cannot support its claim that IFe@@ Huty to
discloseunder the superior knowledge ruliel.

In sum, the facts alleged by the Plaintiff in her Complaint, even if truenadeqguate to
establish that a duty to disclose existed. Accordinglits discretionthe Courtpermitsthe
Plaintiff to repleadin its Amended Complaint the issaéwhether the Defendants had a duty to
disclose, under any of the three situations listdgrass

In the event the Plaintiff successfutlypleads the first and fourth elements of a New
York State fraud claim and that IFFCO had a duty to disclose, the Plaintiff lrosiege facts
that establish one of the three Bridgestone elements, discussed abev/&aad itlaim arises

from its cortractual relationship with IFFCOBridgestone/Firestone, In@8 F.3dat 20. In this

regard, the Plaintiff can satisfy the figtidgestoneslement by asserting facts that (1) establish
that IFFCO had duty to disclose separate frata “duty to perform under the contrdctT VT
Records412 F.3d at 9lor (2)demonstrate that IFFCO had some other “legal duty separate

from the duty to perform under the contra&ridgestone/Firestone, In@8 F.3dat 20.

In its opposition to IFFCO'’s Fed. R. Civ. P. 12(b)(6) motion to disnhgsPtaintiff
claimsthat IFFCO had a legal duty based on “circumstances extraftfequghe terms of the
contract and had a legal duty to disclose “so as not to expose [the] Plaintiff to violafions
federal [trademark] law.(Pl.’s Mem. at 89.) However it appears to the Court that the Plaintiff
has not alleged arfactsin its Complaintsupportinghese arguments.

Alternatively, the Plaintiftaninsteadestablish the second Bridgest@iement by
“demonstrat[ingja fraudulent misrepresentation collateral or extraneous to the contract.”

Bridgestone/Firestone, In@8 F.3dat 20. In this case,ite Plaintiffhas failed to satisfy the
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second Bridgestonglement, because it@leging a failure to disclose bFCOratherthan a
fraudulentmisrepresentationkurther, @en if a failure to discloseonstituted a “fraudulent
misrepresentationfor the purposes of the second Bridgesteleenentthe Plaintiffwould still

be requiredo assert facts establishitigat there waa duty to disclose separate from the duty to

perform under the contradVT Records412 F.3d at 91, whiclas already stated, the Plaintiff

has failed to do.
Finally, the Plaintiff may satisfy thinird Bridgestonestandardhrough the third element,
which requires a plaintiff toseeks] special damages that are caused by the misrepresentation

and unreoverable as contract damage8tidgestone/Firestone, In@8 F.3d at 20Here, the

Plaintiff only allegesdamages of “costs and expense” under its fraud claim. (Compl., 1 75.)
These damages wouldgsumably be recoverable as contract damages if there was a breach of
contract. Thereforghe Plaintiff has not adequately alleged “special damages . . . unrecoverable
as contract damages” caused by tleéeDdants’ alleged fraud.

By failing to adequately plead facts that wosdtisfyat least one of the three
Bridgestondactors, the Plaintiff's fraud claim cannot survive a Fed. R. Civ. P. 12(b)(6) motion
to dismiss. Nevertheless, in its discretion, the Court will also give the Plaintifjpamtopity to
re-plead this issue in its Amended Complaint.

E. As to the Plaintiff's Negligence Claims

1. Whether the Plaintiff has Statel a NegligenceClaim Premised onthe Defendant
IFFCO’s Performance ofthe U.S. Agreement and the Mexico Agreement

“To establish a prima facie case of negligence under Newldwrla plaintiff must

demonstrate (1) a duty owed by the defendant to the plaintiff, (2) a breach thede@) mjury
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proximately resulting therefrorh Lerner v. Fleet Bankd59 F.3d 273, 286 (2d Cir. 2006)

(citations and internal quotation marks omitteNew York State lawprovides that [tv] here the
plaintiff and defendant are parties to a contract, and the plaintiff seeks tthéaldfendant
liable in tort, the plaintiff must prove that the defendant breached a duty ‘indepeoidént’

duties under the contract; otherwise plaintiff mited to an action in contract,” Carvel Corp. v.

Noonan, 350 F.3d 6, 16 (2d Cir. 20083rtified question answered8 N.Y.3d 182, 785 N.Y.S.2d

359, 818 N.E.2d 1100 (20Q4%ee als®Bayerischd_andesbank, New York Branch v. Aladdin

Capital Mgmt. LLC 692 F.3d 42, 58 (2d Cir. 201@jtations omitted]“W here an independent

tort duty is present, a plaintiff may mé#ain both tort and contract claims arising out of the same
allegedly wrongful conductlf, however, the basis of a pagyclaim is a breach of solely
contractual obligations, such that the plaintiff is merely seeking to obtain thig loétiee
contractual bargain through an action in tort, the claim is precluded as duplitative
Here, he Plaintiff claimdn its Complaintthe following:

[T]he Defendantsiere negligent in not providing [the] Plaintiff

with timely delivery of ordered product; in not providing [the]

Plaintiff with requested product information such as ingredients;

that [the] Defendants were negligent in utilizing Arabic language

packaging in goods to be sold in the United States; that the

Defendants were negligent in providing [the] Ridf with

products intended for sale in Mexico with misspelled Spanish
words and Spanish grammatical errors.

(Compl., 198.) Inthe Court’s view, thefactual allegations are more appropriately
characterized asupporting théreach of contraatlaim, and as such, the Court previously
discussed them when examining the Plaintiff's breach of contract claimsdirttie Plaintiff

raises no alleged facts that would suggest that IFFCO had a tort duty indeperitdent of
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obligations under the U.S. Agreement and the Mexico Agreement. Therefore, the i@tsurt fi
any negligence claim premised upon these factual allegations cannot survieel2®)(6)

motion to dismiss SeeBayerischd_andesbank, New York Branch, 692 F&d8; Carvel

Corp., 350 F.3a@&t 16.

Further, the Complaint alleges th&tom on or about January 19, 2011 to on or about
November 2012 the DefendatfEFCQO] promised and agreed to assist [the] Plaintiff in the
promotion in the United States and Mexico of [IFFCO Tiffany products], tlaatthis
assistance would include timely delivery, provision of requested product inforaaid proper
product labeling. I¢., 11 93-97.) Tis “promise to assist” was simply partlBFCO’sduty to
perform under the U.S. Agreement and the Mexico Agreearatit appears to the Court that
IFFCO had no other independent tuty separate fronts duty to perform under the
Agreements Hence, the Court dismisses the Plaintiffeggligence claimas it is‘precluded as

duplicative.” Bayerischd.andesbank692 F.3d at 58.

2. Whether the Plaintiff has Stated a Negligence Claim Premised on an Alied
Negligent Misrepresentation or Omission on the Part of IFFCO

Under New York law, in order to state a negligence claim premiseeggligent
misrepresentatioar omission a plaintiff must allege’(1) the existence of a special or privity
like relationship imposing a duty on the defendant to impart correct information péatheff;
(2) that the information was incorrect [or withheld]; and (3) reasonable relanthe

information [or omission]. High Tides, LLC v. DeMichele, 931 N.Y.S.2d 377, 382—-83 (N.Y.

App. Div. 2011)(alteration in originalJquoting_Mandarin Trading Ltd. v. Wildenstein, 16

N.Y.3d 173, 180, 919 N.Y.S.2d 465, 470, 944 N.E.2d 1104, 1109 R0The firstof these
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factorscan be approached ihe sameavay asthe duty to disclose was Brass which the Court

previously discussed when considering the Plaintifisd claims.SeeCreative Waste Mgmt.,

Inc. v. Capitol Envtl. Servs., Inc., 429 F. Supp. 2d 582, 609, supplemented, 458 F. Supp. 2d 178

(S.D.N.Y. 2006).

In the instant actionhe Plaintiff alleges thdFFCO wasegligent in failing to disclose
that neither it nor Internationbhdanytrademark rights to the name “Tiffany,” and thiie
name ‘Tiffany’ wasactuallyowned byTiffany (NJ) LLC’ in the United States(Compl., 1 99.)
While the Court recognizes that the Plaintiff's negligence clene is based on the same set of
facts agts fraud claim the Court notethat thePlaintiff is allowed to plead in the alternatiate
the motion to dismisstageof the litigation Indeed, pursuant to the Rules of Civil Procedure,
“[a] party may set out 2 or more statements of a claim or defense alternativelyptirdtigally.
... If a party makes alternative statements, the pleading is sufficient if any orenofgh

sufficient’ Fed. R. Civ. P. @1)(2); see alsdn re China Valves Tech. Sec. Liti@79 F. Supp.

2d 395, 415 (S.D.N.Y. 201 3gitation omitted) ‘(Pleading fraud and negjence in the alternative
is permitted where plaintiffdraft a separable twpart complaint?).

The analysis of thisegligenceomissionclaim parallels much of the claim for fraud
discussed aboveOn the first element afegligent misrepresentation or omission requiring the
existence of a duty on the part bétDefendantas the Courthas alread¥yeld,the Plaintiff has
not adequately pled any of the three situatiorBrasscreating aluty to disclose. As to the
second element ofreegligent omissiogause of action-that is, thathe Defendantvithheld
information—the Plaintiff alleges thdFEFCO didnot disclose that it and International did not

have theaight to the brand name “Tiffany” in the United States. (Compl., 11 21, 76, 78, 99.)
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The Cart finds these allegatiorssitisly the second element a negligent omission claim
However the Court finds that the Plaintiff has failed to satisfy the Fed. R. Civ. P. 9(b)
heightened requiremenf specificity in making these allegations.

In this regard, the Court recognizes that the Second Circuit has declined ahleas
occasion to resolve whether Rule 9(b)’s pleading standard appée®tdigent

misrepresentatioar omission claim.SeeCAC Grp. Inc. v. Maxim Grp. LLC, 523 F. App’

802, 806 (2d Cir. 2013) (deciding not to resolve whether or not Rule 9(b) applies to negligent
misrepresentation claimsNevertheless, other courts in this Circuit have applied Rule 9(b) to

causes of amn for negligent misrepresentation or omissi@ee, e.g.Boco v. Argent Mortg.

Co., No. 13€V-1165DLI)(CLP), 2014 WL 1312101, at *@.D.N.Y. Mar. 31, 2014) (applying

Rule 9(b) to negligent misrepresentation claif®AC Grp., Inc. v. Maxim Grp., LLC, No. 12

Civ. 5901KBF), 2012 WL 4857518, at *85.D.N.Y. Oct. 10, 2012fsame)aff'd, 523 F. Appx

802 (2d Cir. 2013)Ellington Credit Fund, Ltd. v. Select Portfolio Servicing, Inc., 837 F. Supp.

2d 162, 200 (S.D.N.Y. 20113am@. As such, persuaded by this reasoning, the Court finds that
the Plaintiff was required to satisfy Rule 9(b)’s requirements when statinggiigent omission
claim. Specifically, as outlined by the Court when addressing the Plaint#tid tlaim, the
Plaintiff must assert particularized facts regarding IFFCO’s failure téodes¢hat they had no
right to the name “Tiffany” in the Ured States.

Lastly, the Plaintiff has failed to allege the third element of a negligent omdaim,
which isreasonable reliancés alreadyexplained above by the Court when it analyzed the
Plaintiff' s fraud ¢aim, the Plaintiff only statethat it relied on IFFC@ omission, but provides

no factual assertions establishing that such reliansa&esonableTherefore, the Court directs
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the Plaintiff to replead its negligent omission claim in its Amended Complaint, so that its claim
(1) satisfies the pleading requirements of Fed. R. Civ. P. 9(b) and (2) is supporetubl f
allegations concerning IFFCO’s duty to discuss and the Plaintiff's realgordiance.
[ll. CONCLUSION

For the foregoing reasons, it is hereby:

ORDERED, that the Court grants the Plaintiff twenty (2@ys from the date of this
Order to provide supplemental briefing to the Court on the following issues: (1) wHef@D
is either an agent or department of International; (2) whether there is gesiozavhy the
Defendant International has not been sewil process, including whether the Plaintiff has
made attempts to serve International, thereby triggering Rule 4(mgptexc for foreign
corporations; and (3) whether this Court should grant a discretionary time ertéarsihe
Plaintiff to serve process on International. The Court further directs thaeteadant IFFCO’s
opposition, if any, will be due within twenty (20) days following the Plaintiff’s sigsian, and
the Plaintiff's reply, if anywill be due within one week following the submission of IFFCO'’s
opposition. If the Court does not receive supplemental briefing from the Plaintffther
reasons proffered by the Plaintiff are insufficient to warrant the Courtiggeathe Plaintiff
additional time to serve process on International, then the Court will dismisgitrevaithout
prejudice against International; and it is further;

ORDERED, thatthe Courtdismisgswithout prejudiceghe Plaintiff'sbreach of contract,
fraud and negligenbmission claims with leave to file an Amended Complaint within twenty (20)

days of the date of this Order, in accordance with the Court’s rulings; andrithisrf
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ORDERED, thatCourtdismisses with prejudice the Plaintiff's negligence claim
premised olFFCQO’s allegedhegligentperformance of the U.S. Agreement and the Mexico
Agreement.

SO ORDERED.
Dated:Central Islip, New York
Septembed5, 2014
/s/ Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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