District Photo Inc. Health Care Plan v. Pyrros, MD et al

UNITED STATESDISTRICT COURT
EASTERNDISTRICT OFNEW YORK

Ne 13-CV-4285(JFB)SIL)

DisSTRICT PHOTOINC. HEALTH CARE PLAN,

Plaintiff,

VERSUS

DIMITRI PYRROS M.D. AND ZELEN PYRROS M.D., P.C,

Defendants.

MEM ORANDUM AND ORDER
May 30, 2017

JOSEPHF. BIANCO, District Judge:

On December2, 2015, the Courdenied
both parties respective motions for sum-
mary judgment inan oral ruling (the “Oral
Ruling’). By motion filed February 11,
2016, defendant®r. Dimitri Pyrros (“Dr.
Pyrros”), a thoracic surgeon,and his prac-
tice, Zelen Pyrros,M.D., P.C. (“Zelen Pyr-
ros”) (collectively, “defendants”),requested
thatthe Courtreconsider thedral Ruling in
light of Montanile v. Board of Trusteesof
the NationalElevatorIndustryHealth Bene-
fit Plan, 136S. Ct. 651 (2016)which abro-
gatedthe caseon which this Courtrelied in
initially denyingsummaryudgment. See id.
(abrogatig Thurberv. AetnaLife Insurance
Company 712 F.3d 654(2d Cir. 2013)).
The Court grantedthe motion for reconsid-
eration. SeeDist. PhotolInc. v. Pyrros, No.
13-CV-4285(0FB)(SIL), 2016WL 5407869,
at*1 (E.D.N.Y. Sept.28, 2016).

Defendants now move for attorneys’
feesagainstplaintiff, arguingthat they pre-

vailed on the merits and that the factors
enunciatedn Chambless/. Masters,Mates
& Pilots PensionPlan, 815 F.2d 8692d
Cir. 1987) favoran award of fees. For the
reasonsetforth below, theCourt, in its dis-
cretion,deniesthemotionin its entirety.

|. BACKGROUND

The Courtassumeshe parties’familiari-
ty with thefactsof this case which wereset
forth more fully on therecordin the Oral
Ruling. (ECF No. 33 (“Ruling Tr.”).) The
Courtreservesecitationof therelevantfacts
for the discussion below.

OnJuly 30, 2013, laintiff District Photo
Inc. Health CarePlan (“the Plan” or “plain-
tiff”) , broughtthis action, namindr. Pyrros
and ZelenPyrrosas defendants, pursuatd
the EmploymentRetirementincome Securi-
ty Act (“ERISA”), 29 U.S.C. 81132(a)(3),
seekingrestitution of overpaid benefitsin
the amount of $140,40@ndallegingbreach
of contractand unjust enrichmentln their
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October 18, 2013 Answer, defendantsas-
serteda counterclaimsesking to recoverad-
ditional funds notpaid under settlement
agreementwith plaintiff.

On July 9, 2014, botlplaintiff and de-
fendantsfiled their respectivemotions for
summaryjudgment.On December2, 2015,
the Court granted defendants’motion for
summay judgmentto the extent plaintiff
soughtto bring statelaw claimsand denied
the crossmotionsin all otherrespects. In
denyingsummaryjudgmentwith respectto
plaintiffs ERISA claim, the Court conclud
ed that the Plan Document’s provision re-
serving theright to recoverplan assetgaid
out by mistake createdan equitableright,
andthenreasonedhat, underThurber, 712
F.3d 654, alaim for the return of overpaid
benefitsconstitutesan action appropriateor
equitable relief under 29 U.S.C.
§ 1132(a(3). (Ruling Tr. at 8-10.) The
Court further noted that, under Thurber; it
was irrelevantthat the moneyhad not been
separatedrom generalfunds or couldhave
beendissipated. (Id. at 8-9.) The Court
wentonto concludethatissuesof fact exist-
ed asto whetherthe initial paymentdo de-
fendantsweremadein violation of thePlan
given that the partiesdisputedwhetherDr.
Pyrrosservedas a primary or assistansur-
geonduring therelevantprocedure. (Id. at
12-14.) As for defendants’argumentthat
plaintiff hadsettledvia theletteragreements
(the “Settlement Letters”), the Courtrea-
sonedthat, under bothERISA and the Plan
Document,if the Administrator's payments
clearly violated the Plan, “ERISA would
trump any agreementith the administrato
relatedto overpayment [and] wouldreempt
any contractual agreementthat is plainly
contrary to the plan terms.” (Id. at 16.)
Thus, the disputetssueof fact on Dr. Pyr-
ros’srole in the surgeryprecludedsummay
judgment on théasisof the ®ttlemen Let-
ters. (Id. at17-18.)

The Supreme Court subsequentjpro-
gatedThurber See Montanilel36S. Ct. at
656 n.2, 658. Defendantsthen brought a
motionfor reconsiderationgarguingthatthey
wereentitledto summaryjudgmentbasedon
the abrogationof Thurber (ECF No. 35-1
at 3-6.) Theyalsoarguedfor thefirst time,
that(1) theallegedoverpayment did natre-
atean“equitablelien” basedupon additional
the language of thé’lan Document;and
(2) the Settlementettersdid notviolate the
Planbecausehe PlanDocument’s provision
regarding“EmergencyCar€ authorized the
allegedovepayments. (Compare id.at 9—
11 (no equitablelien), 13-15 (paymentsu-
thorized by “Emergency Care” provision),
with ECF Nos. 19, 22, 25(no mention of
theseargumentg)

By Memorandumand Order dated Sep-
tember 28, 2016(the “ReconsideratiorOr-
der”), this Court grantedthe motion for re-
consideration. See Pyrros 2016 WL
5407869at *1. After concludingthatMon-
tanile did in fact abrogate Thurber, this
Court foundthat plaintiff did not have a
claim for equitablerelief under Montanile
becausedhe funds from the settlementpay-
mentsto defendantsvere not traceable. Id.
at *2-3; seealso Montanile 136 S. Ct. at
658 (“[A] plaintiff [can] ordinarily enforce
an equitablelien only againstspecifically
identified funds that remainin the defend-
ant’s possessioror againsttraceableitems
that the defendanpurchasedvith the funds
(e.g, identifiable propertylike acar). A de-
fendant’s expenditure of thentireidentifia-
ble fund on nontraceableems (like food or
travel) destroysan equitablelien.”). The
Court further held that the Plan Document
does not providethat “excess payments
would besubjectto an equitablelien” be-
causethe “Rights of Recoverysectionin-
cludesno . . . languageegardingan equita-
ble lien or constructive trust,eventhough
anothersectionof the Plandid so. Pyrros
2016 WL 5407869t *4-5. Moreover, the



Court foundthat the alleged overpayment
did notviolate the Plan Documentbecause,
under thePlan Document’'sMedical Benefit
section,emergencycareis paid “at the In-
Network level of benefits” for out-of-
network providerssuch as defendants, the
“In-Network” reimbursementate for sur-
geryis 90%,anddefendants provideemer-
gency care to the beneficiary. Id. at *5
(quoting Plan Documentand SummaryPlan
Description,Ex. 1 to FishmanAff., ECFNo.
19-2 (“Plan Documentand SummaryPlan
Description”) at 24.) This entitledthemto
90% reimbursement Id. Becausethey re-
ceived$325,500 through th8ettlement.et-
ters on abill of $405,000, theSettlement
Letters plainly compliedwith the Plan Id.
Finally, the Court pointed outhat, under the
PlanDocument, the PlanAdministratorhas
the soleand absolutediscretionto construe
andinterpretthe provisionsandtermsof the
plan, to resolve any disputeswhich may
ariseunder thegplanandotherwisedetermine
the operationand administration of the
plan” 1Id. at *6. (quoting Plan Document
and SummaryPlan Descriptionat 61). As
such, the Court concluddbat, “becausdy
the expresgermsof thePlanDocument, the
administratorhad the soleand absolute dis-
cretion to resolve the dispute with
ZelenPyrros theallegedoverpayment [did]
not violate the Plan Document. Id.! For
thesereasons,the Courtgrantel summary
judgmentin defendantsfavor.

! The Courtalsoconcludedhatdefendantsvereenti-
tled to summaryjudgmenton their counterclaimfor
the balanceof the amount due underthe Settlement
Letters. See Pyrros 2016 WL 5407869, at *6
(“[Blecausethe ‘decisionsand determinationganade
by the Plan[are] final andbinding uponall parties,’
plaintiff failed to abide by thoseterms by failing to
pay defendantsthe entire amount owed under the
Settlementetters.. . . Thus,ZelenPyrrosis owedan
additional$17,966.26rom plaintiff underthe Letter
Agreements.”(quoting Plan Documentsand Sum-
maryPlanDescriptionat61)).

Following this Court’s decisionon de-
fendants’ motion for reconsideration,de-
fendantsfiled the presentnotion for attor-
neys’'feeson November 1, 2016(ECF No.
46.) Plaintiff filed an opposition onNo-
vemberl8, 2016(ECF No. 48), anddefend-
antsreplied on December6, 2016. (ECF
No. 49.) The Courtheardoral argumenton
January3, 2017andrequestedgupplemental
briefing. (ECFNo. 51.) Defendantdiled a
supplementalbrief on January 11, 2017,
plaintiff responded odanuaryl6, 2017 and
defendantsreplied on January 31, 2017.
(ECFNos.53, 55, 56.) The Courthasfully
consideredhepartie$ submissions.

Il. Discussion

Defendantsarguethat the Court should
awardattorneys’feesbecausehey succed-
ed on themerits of their summaryjudgment
motion and the Chamblesdactors favor an
awardof fees As setforth below, the Court
concludeghat, although defendants dglic-
ceed on the merits, the Chamblessfactors
weigh against attorneysfeeshere. There-
fore, in its discretion, the Countleclinesto
awardfees.

A. LegalStandard

“The general rule in our legal system is
that each party must pay its own attorney’s
fees and expensesPerdue v. Kenny A. ex
rel. Winn 559 U.S. 542, 550 (2010).
ERISA, however,provides that “the court in
its discretionmay allow a reasonable attor-
ney’s fee and costs of action to either party.”
Trusteesof the N.Y. City Dist. Council of
Carpenters v. American Concrete Solutions,
Inc, No. 13CV-4714 (RA), 2014 WL
7234596 at *5 (S.D.N.Y. Dec. 18, 2014)
(quoting 29 U.S.C. § 1132(g)(1)).

A district courts discretion to award at-
torneys’ fees under ERISA “is not unlim-
ited.” Donachie v. Liberty Life Assur. Go.
745 F.3d 41, 46 (2d Cir. 2014) (quoting



Hardt v. Reliance Standardife Ins. Co,
560 U.S. 242, 254-55 (2010)). Hardt, the
Supreme Court established that a court may
only award attorney) fees toa party who

has obtained “some degree of success on the
merits.” 560 U.Sat 55. A party satisfies
this standardif the court can fairly call the
outcome of the litigation some success on
the merits without conducting a lengthy in-
quiry into the queson whether a particular
party’s success wasubstantial or occurred
on acentral issue.”ld. (brackets omitted).

UnderHardt, the question of success on
the merits is the only factor the courtres
quiredto consider. SeeDonachie 745 F.3d
at 46 (“After Hardt, whether a plaintiff has
obtained some degree of success on the mer-
its is the sole factor that a counustconsid-
er in exercising its discretiof). Hardt
made clegrhoweverthat a courtmay addi-
tionally, in its discretion, consider five other
factors,see560 U.S. at 249known in this
Circuit as theChamblesgactors, which are:

(1) the degree of opposing
parties culpability or bad
faith; (2) ability of opposing
parties to satisfy an award of
attorneys’ fees; (3) whether
an award of attorneysfees
against the opposing parties
would deter other persons
acting under similar circum-
stances; (4) whether the par-
ties requesting attorneys’ fees
sought to benefit all partici-
pants and beneficiaries of an
ERISA plan or to resolve a
significant legal question re-
garding ERISA itself; and
(5) the relative merits of the
parties positions.

Chambless815 F.2cht 872

B. Application

Here, defendants plainly obtained some
success on the merits because they prevailed
on summary judgment on substantive
grounds. SeeHardt, 560 U.S.at 255-56
(holding that a party obtained some success
on the merits even though shailed to win
summary judgmenbtn her benefits claim”
(emphasis added))Scarangella v. Grp.
Health, Inc, 731 F.3d 146, 1534 (2d Cir.
2013) (holding that a party obtained some
success on the merits where district court
granted summary judgment on only one of
several claims).In its discretion, therefore,
the Court moves on toconsider the
Chamblesgactors.

1. Culpability or Bad Faith

The chief factor the parties dispute is the
first factor—the degree of plairffis culpa-
bility or bad faith. Defendants argue that
plaintiff lacked a fatual basis for its legal
claims,and, therefore, the lawsuit was frivo-
lous. In support of this argument, defend-
ants highlight this Court’s findings in the
Reconsideration Order that the language of
the Plan Document does not create equitable
liens for overpayments and, in any event, the
alleged overpayment here did not violate the
Plan because it was made to compensate de-
fendants for providing emergency care.
(See, e.g.ECF No.46at 5-6.) Had plaintiff
simply read its own document, defendants
continue,they would have recognized that
they had no claimbased on an equitable
lien. (SeeECF No. 49 at 5. Finally, de-
fendants assert that, based on the documents
available to plaintiff when plaintiff filed
suit, plaintiff knew, or should have known,
that theprocedure at issue was for emergen-
cy care, thus entitling them to 90% of the
“Allowed Benefit under the Plan Docu-
ment? (ECF No. 52 at 1-2.)

2 As this Court noted in the Reconsideration Order:



The Second Circuit has clarified that
“culpability’ and ‘bad faith’ are distinct
standards,’and, consequentlyg party seek-
ing attorneys’ feesSneed not prove that the
offending party acted in bad faith.Slupin-
ski v. First Unum Life Ins. Cp554 F.3d 38,
48 (2d Cir. 2009) A party is “culpable” if
its conduct is blameable; censurable; at
fault; involving the breach of a legal duty or
the commission of a fault. Id. (ellipses
omitted). Culpability normally requires
something “more than mere negligence.”
Demonchaux v. Unitedhealthcare Oxford
No. 10 CIV. 4491 DAB, 2014 WL 1273772,
at *4 (S.D.N.Y. Mar. 27, 2004 For exam-
ple, courts in the Second Circuit routinely
hold that an administrator’'s arbitrary and
capricious denial of a claim is sufficiently
culpable to weif in favor of granting attor-
neys’fees. See, e.gDonachie 745 F.3dat
47 (noting that the Second Circuit recogniz-
es that an administrator may be culpable un-
der Chamblessvhere his decisiowas arbi-
trary and capricious)Likewise, the filing of
a frivolous lawsuit may alseuggest culpa-
bility. See, e.g.Griffeth v. Sheet Metal
Workers’Local Unons & Councils Pension

“Allowed Benefit” is defined as
“[p]lan allowances for treatment,
services or supplies, rendered by an
Out-of-Network provider, essential
to the care of the individual as
determined by the Claims
Administrator. Charges by a
Licensed Provider must be the
amount usually charged for similar
services and supplies in the absence
of a Plan or insurance. Charges for
Covered Services that do not
exceed the Allowed Benefit will be
reimbursed as specified in the
Schedule of Benefits. A fee
schedule, approved by NCAS, may
be used by the Plan in determining
the amount of the Allowed
Benefit.” (Plan Document and
Summary Plan Description at 47.)

Pyrros 2016 WL 5407869, at *5 n.4.

Plan, 34 F. Supp. 2d 1170, 1173 (D. Ariz.
1998) Larson v. Univ. Womes’ Health
Pension Plan 971 F. Supp. 398, 401 (D.
Minn. 1997);Monkelis v. Mobay ChenB27
F.2d 935, 936 (3d Cir. 1987).

Nevertheless, a party that has raised po-
tentially meritorious claims in good faith
will generally not be deemed culpabl&ee,
e.g, Hanley v. Kodak Ret. Income P|&663
F. Supp. 2d 216, 219 (W.D.N.Y. 2009) (‘I
find that there is insufficient culpableon-
duct on plaintiff's part, and that tliase was
not sufficiently frivolous, to justify an award
of attorneys [sic] fees to defendants.Ayr-
amony v. United Way of An28 F. Supp. 2d
147, 175 (S.D.N.Y. 1998)“In light of
UWA'’s nonfrivolous legal arguments, |
cannot find that it acted in badith or with
an unusual degree of culpability aff'd in
part, rev'd in part sub nom. Aramony V.
United Way Replacement Benefit Bld91
F.3d 140 (2d Cir. 1999xffirming denial of
attorneys’ fees). For instance, ifSigmund
Cohn Corp. v. Distct No. 15 Machinists
Pension Fund804 F. Supp. 49(E.D.N.Y.
1992) a contributing employer sought con-
firmation of an arbitration award against an
ERISA pension fund (“Fund;)as well as
attorneys’ feesafter the arbitrator found that
“the Fund lacked authoritynder the terms
of its own documents” to impose withdrawal
liability on the employer in the way that it
did. Id. at 493. The court confirmed the
arbitration awardbut declined to award at-
torneys’ feedecause the Fund pursued the
matter ‘in good faith to comport with the
Trustees fiduciary duty to protect the
Fund’s asset$ Id. at 496. The Fund’s “n-
terpretation of the Plas provisions,” the
court continued, was “neither strained nor
untenable.” 1d. As such, “[b]ecause the
Fund alvanced colordb legal arguments in
what is an uncertain area of law, the Court
declindd] to grant[the employer’s]fee re-
quest! 1d.; see alsoMcGuffey v. Brink’s,
Inc., 594 F. Supp. 2d 553, 556 (E.D. Pa.



2009)(holding that first factor did not weigh
in favor of atbrneys’ fees where the plain-
tiffs “made reasonable, ndrivolous argu-
ments interpretingthe relevant statute]” that
the court rejectednd noting thathe “mere
fact that their position was ultimatelysuc-
cessful [did] not show culpability or bad
faith”); Linck v. Arrow Elecs., In¢.No.
CIV.A.AW-07-3078, 2010 WL 2473267, at
*6 (D. Md. June 14, 201@)Linck’ s defense
against LINAs counterclaim, though merit-
less, did not rise to the level of bad faith or
culpability.”); Jackson v. Wilson, Sonsini,
Goodiich & Rosati Long Term Disability
Plan, 768 F. Supp. 2d 1015, 1022 (N.D. Cal.
2011) (finding that first factor weighed
against attorneys’ fees where the plaintiff
“pointed to sufficient evidence in the record
to show that a reasonable basis existed for
her to believe that she could prove her
claim” even though the claim was dismissed
on summary judgment).

Here, the Court concludes that the legal
argumentghe Plan offered were not so friv-
olous as to imply culpability. Instead, like
in Sigmundthe Plan pursued the mattéin
good faith to comport withl[its] fiduciary
duty to protect [itspssets and its interpre-
tations of both the Plan Document and the
relevant case lawvere “neither strained nor
untenable” whent filed suit. Sigmundg 804
F. Supp. at 496.

First, while erroneous, plaintiff's inter-
pretation of the Plan Document as giving
rise to an equitable lien in the event of over-
payment ¢ee, e.g.ECF No. 38 at &%) was
not so absurd that plaintiff can be deemed
culpable for adopting it. The PlanoBu-
ment affords plaintiff a right to recover
overpayments see Plan Document and
Summary Plan Descriptionat 59-60
(“Whenever payments have been made by
the Claims Administrator with respect to
allowable expenses in excess of the maxi-
mum amount of paymemecessary to satis-

fy the intent of this Plan, the Claims Admin-
istrator shall have the right to recover such
excess paymenty), and, as this Court not-
ed in its Oral Ruling, Second Circuit prece-
dentat the time suggestdtiat “a claim for
return of overpaid benefits constitutes [an]
action for appropriate equitable relief under
Section 1132(a)(3)” (Ruling Tr. at 10 (citing
Thurber, 712 F.3d at 654)).See alsadrhur-
ber, 712 F.3d at 664°[T] he nature of Aet-
na’'s claim isequitable the insurer seeks
specificfunds pverpaymentsesulting from
Thurbers simultaneous receipt of +iault
insurance benefits and shoetm disability
benefits) in a specific amount . . . as author-
ized by the plari); cf. Kohl's Dep’t Stores
v. Castelli 961 F. Supp. 2d 415, 421
(E.D.N.Y. 2013) (“[T]he Plaintiff's claim
for reimbursemenfof paid benefits]quali-
fies as equitable relig). Moreover, in an-
other case cited in the Oral Ruling, the Sev-
enth Circuit characterized a provision that
closely resembled the provision at issueche
as providing equitable relief. See Cent.
States, Se. & Sw. Areas Health & Welfare
Fund v. Neurobehavioral Assocs., R.A3
F.3d 172, 174& n.2 (7th Cir. 1995)
(“Whenevethis Plan has made benefit
payments exceeding the amount of benefits
payable under the terms of this Plan, the
Fund shall have the right to recover the ex-
cess payments from any responsible person
or entity, including the right to deduct the
amount of excess payment from any subse-
guent payable benefits.”). In light of this
precedent,tiwas not unreasonabler plain-

tiff to interpret thePlan Documenas creat-
ing an equitable lieA.

3 Indeed, on the initial summary judgmemiotion,

both this Court and defendants accepted this reading
of the Plan Document without question. It was only
at a later stage and upon a much closer reading of
both the Plan Document afidhurberthat defendants
offered the alternative construction thatstiCourt
ultimately adopted.At oral argumentdefensecoun-

sel failed to provide a clear explanation as to why



Similarly, plaintiff's interpretation of the
Plan Document as authorizing a rate of 20%
of the Allowed Benefit for assistant physi-
cians even for emergencegrsices is not so
flawed as to suggest culpabilitSeeECF
No. 531 { 3.) As a threshold matter, de-
fendants did not even raise the emergency
careprovision with the Court in its summary
judgment motion, but rather raised it for the
first time in their motion for reconsidera-
tion.* Moreover, mder plaintiff's reading of
the Plan Document, “[wlhen multiple sur-
geons are involved, reimbursement for all
surgeons will not exceed the Allowed
Amount for the procedure. More specifical-
ly, in the case of Assistaisurgeons . .the
eligible amount for consideration is limited
to 20% of the Allowed Amount for the cov-
ered procedure.” Id.) This is true accord-
ing to plaintiff, even for emergency services.
(See id.at 1 5 (“The Plan does not make
provisions for any higher payments for
emergency surgery.”).) Again, although the
Court rejected this reading of the Plan, it is
not so unreasonable as to weigh in favor of
attorneys’ fees, given that thielevantpro-
vision is silent on whether the Plan’s distinc-
tion betveen the rates for primary and assis-
tant physicians applies in the context of
emergencies.

defendants are arguing plaintiff's culpability where
defendants did not even make this argument in the
summary judgment maotion.

4 Again, defensecounsel failed to provide an ade-
guate explanation for why defendants failed to even
raise this issue in the original summary judgment
motion.

5 The provision vesting the Plan Administrator with
“complete discretion in setting the Allowed Benefit,
which it exercised in agreeing to pay the amounts set
forth in the Settlement Letters|ikewise, does not
imply culpability. Pyrros 2016 WL 5407869, at *6.

It was reasonable for plaintiff to believe that, even
with this discretion, the Administrator could nadts
an Allowed Benefit that manifestly violated the terms
of the Plan Document.

In short, plaintiff “alvanced colorable
legal argumentsregarding the proper inter-
pretation of the Plan Document, and the
Court cannot conclude thatising them
made plaintiff sufficiently culpable to sup-
port an award of fees under the first
Chamblesgactor. Sigmund 804F. Supp. at
496, see also, e.gHanley, 663 F. Supp. 2d
at 219 Aramony 28 F. Supp. 2dt 175.
That the Court ultimately rejected these ar-
guments does not alter this conclusioSee
McGuffey 594 F. Supp. 2@t 556 Linck,
2010 WL 2473267, at *6.

2. Ability to Pay

As to the second factor, althougkhain-
tiff does not contest its ability to payits"
ability to pay generally is neutral in effect.”
Alfano v. CIGNA Life Ins. Co. of N,Wo.
07 Civ. 9661, 2009 WL 890626, at *2
(S.D.N.Y. Apr. 2, 2009) (citingLauder v.
First UNUM Life Ins. Ca. 284 F.3d 375,
383 (2d Cir.2002)). Thusthis factor does
not favor either party. See Demonchaux
2014 WL 1273772, at *5.

3. Deterrence

With respect to the third facter
deterrence of dther persons acting under
similar circumstancés—the court concludes
that, given the absence of culpability on
plaintiff's part, trere is no misconduct to
deter On the contrary,his factor actually
weighsagainstan award of attorneys’ fees
because it @uld deterplansfrom filing po-
tentially meritorious lawsuits. See
Salovaara v. Eckert222 F.3d 19, 28 (2d
Cir. 2000) (“[W] here, as in this case, an
ERISA plaintiff has pursued eolorable (al-
beit unsuccessful) claim, the
third Chamblesgactor likely is not merely
neutral, but weighs stronghgainstgranting
fees to the prevailing defendanfwarding
fees in such a case would likely deter bene-
ficiaries and trustees from bringirggits in
good faith for fear that they would be sad-



dled with their adveery’'s fees in addition
to their own in the event that they failed to
prevail; this, in turn, would undermine
ERISA’s essential remedial purpose of pro-
tecting beneficiaries of pensioplans’);
Mahoney v. J.J. Weiser & C®46 F. Supp.
2d 582, 586 (S.D.N.Y. 2009) Concerning
the need for deterrence reflected in the third
factor, the Court agrees that given ERISA
policy of protecting plan beneficiaries, col-
orable claims pursued in good faith, even if
ultimately unsuccessful, should not be dis-
couraged by awards of attornsyfees to
prevailing defendanty, affd sub nom.
Toussaint v. JJ Weiser, IndG48 F.3d 108
(2d Cir. 2011).

4. Common Benefit

As defendantoncede geeECF No. 46
a 11), thiscase does not satisfy the fourth
factor by producing some common benefit
or resolving a significant legal question con-
cerning ERISAand, therefore, thifactoris
neutral SeeMahoney 646 F. Supp. 2at
594 (“[T]he [fourth] Chambless factor,
whether the action conferred a common
benefit on a group of plan participants, is
generally regarded as either inapplicable or
neutral where an ERISA defendant is seek-
ing attorneys fees)).

5. Relative Merits of the Parties’ Positions

Finally, the relativamerits of the parties’
positions do not favor an award of fees be-
cause, as discussed above, plaintiff's argu-

ments were not unreasonable even though

the Court ultimately agreed with defendants.
Seeid. (“As regards thdfifth] factor, the
relative merits b the parties’ positions,
though Defendants’arguments prevailed,
Plaintiffs’ losing claims should be consid-
ered in the context of the absence of culpa-
bility or bad faith as determinad assessing
the first factor. In this light, the Court finds
that Plantiffs’ position cannot be considered
so substantially devoid of merit as to tip the

8

Chamblesdactors dispositively in Defend-
ants’ favor on this basis alorfe(citation
omitted)); DeFelice v. Am. Int’Life Assur.
Co. of N.Y,.No. 94 CIV. 8165 (AGS), 1%
WL 304542, at *2 (S.D.N.Y. June 5, 1996)
(“The relative merits of the partigsositions
also does not support an award of attoraey
fees. Notwithstanding the fact that the jury
ultimately found for Mrs. DeFelice, Ameri-
can Internationa$ position had mrit and
certainly could not be considered frivo-
lous?).

* % %

In short, the Court concludes thtte
Chamblesdactors weigh against an award
of attorneys’ fees, especiallin light of
plaintiff's minimal culpability and the pos-
sible chilling effect an aard would have on
potentially meritorious lawsuits brought to
protect beneficiaries’ interests. According-
ly, the Court, in its discretion, declines to
award attorneys’ fees.SeelLaBarbera V.
J.E.T. Res., Inc.396 F. Supp. 2d 346, 349
50 (E.D.N.Y. 2005)(“Under ERISA, an
award of attorneysfees and costs is within
the sound discretion of the trial codyt.
Other courts, in analogous circumstances,
have reached the same conclusiGee, e.g.
Salovaara v. Eckert222 F.3dat 28, Tous-
saint 648 F.3dat 111, United Union of
Roofers, Waterproofers, & Allied Workers,
Local No. 210, AFRCIO v. A.W. Farrell &
Son, Inc. No. 07#CV-224HKS, 2013 WL
140101, at *45 (W.D.N.Y. Jan. 10, 2013)
Owen v. Wade Lupe Const. C&@25 F.
Supp. 2d 146, 156 (N.D.N.Y. 2004lliant
Techsystems, Inc. v. Markslo. CIV.04
3539 JRT/FLN, 2008 WL 4151812, a4
(D. Minn. Sept. 4, 2008).



[1l. CONCLUSION

For the reasons set forth above, the
Court, in its discretion, denies defendants’
motion for attorneys’ fees in its entirety.

SOORDERED.

JOSEPH-.BIANCO
United StateDistrict Judge

Dated:May 30, 2016
Centrallslip, NY

*k%k

Plaintiff is representetyy Alyse B. Heilpern

andGloria B. Cherryof Braff, Harris & Su-

koneck, 305 Broadway, 7th Floofew

York, NY 10028. Defendantarerepresent-
ed by Mark I. Fishmanand Simonl. Allen-

tuch of Neubert,Pepe& Monteith, P.C., 195
Church Street,13th Floor,New Haven,CT

06510.



