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COMMISSIONER OF THE SOCIAISECURITY
ADMINISTRATION,

Defendant.
FEUERSTEIN, J.

Richard Henningse(iplaintiff” or “claimant” or “Henningsen’commenced this action
pursuant to 42 U.S.C. 8§ 405(g) seeking judicial review of the final determination of defendant
Commissioner of Social Security Administration (“Commissiorer‘defendant) denyinghis
November 29, 2010 application for disability benefits. Now before the Court is defendant’s
motion for remand for furtheadministrative proceedings [Docket Entry No. 15] and plaintiff's
crossmotion for judgment on the pleadingsd remandolely for calculation of benefits.
[Docket Entry No. 17]. For the reasons that follolfendant’snotion is DENIED and
plaintiff's motion is GRANTED,and this case is remanded solely for calculation of benefits.
l. BACKGROUND

A. Administrative Proceedings

On November 29, 2010, plaintiff, a chiropractided an application for disability
insurance benefits alleging disabilltgginning January 31, 2000 due to cervical, thoracic and
lumbar disease following a November 4, 1997 car accident. [Docket Entry Noar2cript of
Administrative Record (“Tr.”)), 37, 107-10, 123]. On March 2, 2011, the Social Security

Administration (“SSA”) denied plaintiff's applicatioihd. at 65-68. Pursuant to plaintiff's
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request for a hearingd( at 104-05), a hearing was held on November 1, 2011 before
Administrative Law Judge Seymour Rayner (the “ALJ”), at which plaiapfieared with his
attorney. Id. at 32-61. On January 11, 2012, the ALJ issued a decision (the “ALJ Decision”)
finding that plaintiff was not disabled from January 31, 2000, the alleged onset daighthr
December 31, 2002, thast datehe wasnsured? Id. at 19-31.

TheALJ found that: (1) the claimant last nibe insured status requirements of the
Social Security Act on December 31, 2002; (2) the claimant did not engage in subgsamniisl|
activity during the periodrdm his alleged onset date through his last irsdede;(3) the
claimant had the following severe impairments: herniated cervical and lumbaisiase with
radiculopathy which limitethis ability to stand, walk, lift and carry; (#)e claimant did not have
an impairment or combination of impairmethiat met or medically equaled the severity of one
of the listed impairments in 20 CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d),
404.1525 and 404.1526); (5) the claimant had the residual functional capacity to perform the full
range of sedentamyork; (6)the claimant was unable to perform any past relevant;Woyke
claimantwasforty-two (42) years oldon thelast insuredlate (8) the claimant haat least a high
school education andasable to communicate in Englis{®) applying the Medal-Vocational
Rules directly supported a finding of “not disallladthether or not the clainmk had transferable
job skills; (10)there were jobs that existed in significant numbers in the national economy that
theclaimant could have performgf1) heclaimant was not under a disability, as defined in the

Social Security Act, at any time from the alleged onsettthateigh the last insured dattel. at

1 To qualify for SSD benefits, Plaintiff must be disabled and insured fabititg benefits. 42
U.S.C. § 423(a)(1)(A) and (C); 20 C.F.R. 88 404.101, 404.120, 404.3PHa)iff last met the insured
status requirements of the Social Security Act on December 31, 2002,eges @ldisability as of
January 31, 2000. Therefore, the period of review is from January 31, 2000, his allegedtenset
December 31, 2002, hisgk last insured.



24-27.0n July 2, 2013, the Appeals Council denied plaintiff's request for revie\at(:6),
rendering the ALJ Decision the final decision of the Commissioner.

B. Non-Medical Evidence

Plaintiff was born in 1960. Tr. 120. He graduated from college and obtained a graduate
degrees as a chiropractdd. at 35, 124. Plaintiff worked futime as a chiropractor from
January 1986iq. at 36, 124until his car accident on November 4, 1997, when he began
working part-time until January 2000, when he stopped workilogietherdue to his back pain.
Id. at 36, 130.

Plaintiff's disability repot (Form SSA3368) identifies his impairments aesrvical,
thoracic and lumbar disease since a car accident in 1894t 123. Plaintiff reported receiving
chiropractic treatmentdém 1997 to 2000 from Joseph Mills, D.@l.(at127), seeing Steven
Pinsky, M.D. for his low back pain in 199@l( and receivingpidural steroid injections at
Mercy Medical Centein 1999. Id. at126. Roman Urbanczyck, M.Wasplaintiff's primary
care doctor for over ten (10) yeatsl. at 128. Plainiff reported that b underwent L5511 lumbar
discectomy in February 2000, but continued to have lumbar, cervical and thoracitdpain.
129-30. Raintiff had been treated by Lauren Stimlezvy, M.D. since 20031d. at128. He
was taking Fiorcet, prescribed by Dr. Urbanczyck for headaches, Oxycodesaijlped by Dr.
Stimler-Levy for pain, and Tylenol for painld. at126. Plaintiff reportedthat it was painful for
him to sit, stand or walk for prolonged periadgime and sometimes he could stand and walk
for ten(10) to twenty (20) minutes unmedicated and sometimes forty-five (45) minutes on pain
medication but then had to recline for thirty (30) to sixty (60) minutes; that he coulgeat re
being on his feet up to forty-five (45) minutes but could walk for ten (10) to twenty (2Q}esi

a few times per dayhat he was in bed theg3) to four (4) times per dathat after fortyfive



(45) to sixty (60) minutes of sitting, his bagken knotted upgrequiring him toget up to move
around or recline, and that he had difficulty concentrating because oflgaat.130.

A disability report dated March 16, 20{Eorm SSA3441) noted thaDr. StimlerLevy
prescribedlantiff Flexerilfor muscle spasmend Oxycodone, which caused drowsiness, for
pain Id. at135, 143. Plaintiff also stated he was taking Tylenol (pm) for pain andasidepat
he had to lie down three (3) to foi4h) times a dayecause of back pain and muscle spasmnd
could not do anything repetitive because of back piain.

Plaintiff testified that he had continued to work after a November 1997 car accident and
hadtried to rehabilitate himself with physical therapy, electegdle injections, and spinal taps.
Id. at 38. He stopped working on or about January 31, 2000 and had a lumbar dis@didmy
S1on February 14, 2000 which relieved a shooting pain that had radiated into his groin since the
accident but his “24/7” low back pain, numbness in his right leg and “a list of other things”
continued and worsened over the intervening eleven (11) yiehiast 38-41. Followinghe
surgery, he received physical therapy and chiropractic treatment, and sanslZelgfsy and
StimlerLevy, who prescribed physical therapy, pain medication, and administered paige
injections. Id. at40-41. The medication and injections took the “edge” off his back ljokiat
54. Plaintiff testifiedas to his limited abilities to sit, bend, stand and wadk.at 42-43, 55-59.

He occasionally used a cane to walk and wore a back bichcat48-49,54. Plaintiff estimated
that he could lifforty (40) or fifty (50) pounds, but not repetitivelyd. at55. He could go up

and down stairs twice a dajd. at 51, 56.Plaintiff stated that all of these limitations had existed
since 2000.ld. at 43. Plaintiff testified that he had driven to the heatthgat48. He could

take care of his personal hygiene and groomldg.He did not do laundry, sweep, mop,

vacuum, take out the garbage, or make the bidat 49-51.He occasionally cooked and



washed dishes, and did light shopping every day at a shop around the corner from hig.house.
at 50, 57.He watched televisiohutrarely went to the movies or restaurants because it was
uncomfortable to sit for longer than thirty (30) to thirty-five (35) minutes.at53, 56.

C. Medical Evidence

1. Medical Evidence Prior to Onset Date

On November 5, 199plaintiff's car was reaended while stopped on the parkwé&ee
Tr. 191-94. He was seen by Eric Roth, M.D., of Valley Physical Medicine and R&tiasibih
(“Valley PT”) on November 5, 1997, January 28, 1998, and May 6, 1888eéerred for
physical therapyld. at 19396, 342, 345-47, 350-62, 364. In March, April and July of 1998, Dr.
Roth concluded that plaintiff had been “totally disabled and unable to perform reguitairevo
1/14/98 through presentld. at 350, 364-65Plaintiff received physical therapyalley PT
from November 6, 1997 through January 26, 2000at 197-23%. Plaintiff was also seen by
Pavani Tipirneni, M.D., and Emil Stracar, M.D., of Valley PT in connection with his qddysi
therapy thee from 1998 through January 200@. at 316, 329, 331-41, 343-44, 363, 365-G8.
cervical sonogram performed on November 8, 1997 was notchadt 308. An EMG study on
December 9, 1997 showed dengiva potentials in the left Gb innervatednuscles thaivere
compatible with left C5 radiculopathyld. at272. Spinal range of motion testing performed on
December 26, 1997 revealed a “whole person impairmen&nofL0) percent.ld. at309-10. A
cervical spine MRI performed on January 3989evealed central disc herniation€4t5 and
C56. Id. at 267-68. A lumbar spine MRI performed on January 12, 1998 showed right
paracentral disc herniation at3/S-1 with impingement upon the right S-1 nerve root and an
annular disc bulge at T-12/L-1d. at 269. A lumbar spine sonogram conducted on March 1,

1998 revealed muscular edenid. at313. Plaintiff, who had been diagnosed with lumbar disc



disorder with myelopathy, was administered an epidural steroid injectionrey Medical
Center @ August 11, 19991d. at 149-59, 684-88. Injections were also administered on
September 81999 (d. at 160-70) and October 13, 199Ri. at171-81.
2. Medical Evidence From Onset Date to Date Last Insured

Plaintiff saw Dr. Tipirneni at Valley PT on Febry&, 2000, complaining of pain and
stiffness in his lower back with radiation pain into his right leg, and presenmitingn antalgic
gait. Id. at317. He reported no numbness or tinglilag. Upon physical examinatiomuscle
strength and sensation were normal, the&es no tenderness or spasm in the cervical paraspial
muscles, or painful restriction flexion, extension, bilateral lateral bending and bilateral
rotation Id. There was tenderness and spagmthe quadratus lumborum and the lumbar
paraspinal musclepainful restriction in all ranges of moh, and saight leg raising was
positive on the right dorty-five (45) degreesld. Dr. Tipirneni diagnosed lumbar sprain, L-5/S-
1 disc herniation, and lumbar radiculopathy, and authorized continued physical tHdrapy

On February 14, 2000, neurosurgeon Jack Stern, M.D., Ph.D., performed a microlumbar
discectomy and removed a discrete and substantial subligamentous discamecoigpressing
the nerve root at L-5/3%-onthe right. Id. at 182-84. Plaintiff was discharged from the hospital
on February 15, 2000 and reported that his leg pain was much impicvadl187.

An August 25, 2000 letter from Dr. Stern describes his treatment of plaidtidt (. 89-
90), nothg that he first saw plaintiin December 8, 1999, over two years after a November 5,
1997 motor vehicle accident, and that plaintiff reported significant neck pain, preddgora
his right side, with numbness and tingling in his right arm, and low back pain radahigy t
buttocks since the accidend. at 189. Conservative therapy, including traction, heat, cold,

exercise, and stretchirayd not significantly help.ld. A January 1998 MRI gflaintiff's lumbar



spine showed severe degeneratlige diseasat L5-S1and a herniated disc at the-B3.level
impinging on the right sidad.), EMGs confirmed his C-6 radiculopathy consistent with injury
to the nerve rootsd.), and plaintiff's December 1999 lumbar MRI revealed a herniation of the
disc at the L5/S-1 level extending from the midline and compressing the L-5/S-1 nervedoot.
at190. Following thefailure of “extensive conservative therapyd.f, plaintiff decided to
proceed with the microdiscectomy surgeryFebruary 14, 2000, which significantly improved
plaintiff's radicular pain.ld. Dr. Stern saw Plaintiff for the last time on April 18, 200d.

From January to Mag000, plaintiff received physical therapy at Valley &ifty -six
(56) occasions.See idat236-53

At plaintiff's March 17, 2000 visit with Dr. Tipirneni at Valley PT, plaintiff peeged
with pain and stiffness in his lower back, minimal neck pain, headaches, intermiiteot e
right calf, and an antalgic gaitd. at 318. Plaintiff reportedmild improvement with physical
therapy. Id. Physical examination revealéehderness and spasms in the lumbar spine and
painful restrictions in ranges of motion of the cervical and lumbar spidesStraight leg
raising was negative bilaterallgnusclestrength and sensation in thiems and legs were within
normal limits. Id. Dr. Tipirneni diagnosed lumbar radiculopathy, and status post (“S/P”) micro
discectomy of E5/S-1, and authorized chiropractic treatmdsht. On April 17, 2000, Plaintiff
complaned to Dr. Tipirneni of lower back pain radiating into his right buttockreeatlaches,
and presented with an antalgic gdd. at319. Plaintiff notedmoderate improvement from
physical therapyld. Physical examination revealed normal muscle streagthsensation, no
tenderness, spasms, or painful restrictiorthe cervical paraspinal musclésit tenderness,
spasms, and painful restriction in ranges of motion in the lumbar sgheStraight leg raising

was negative bilaterallyld. Dr. Tipirneni diagnosed S/P micro discectomy of L-5/S-1, and



authorized continued physical theragg. Plaintiff visited Dr. Tipiernemi on June 2, 2000
complaining of pain and stiffness in the lower back which had been worsening over the prior
three (3) weks and headache#d. at 320. Dr. Tipirnemi stated thatlaintiff's gait was antalgic,
and he had tenderness and spasms and painful restrictions in ranges of motion in the lumbar
spine but not in the cervical spinkl. Straight leg raising was posiéwn the right aforty-five
(45) degreesand muscle strength and sensation were nortdalDr. Tipirneni diagnosed
lumbar subluxationdumbar myofascitis, headaches, and S/ %-1 discectomy, and
authorized continued physical therafg;. He opined that Plaintiff should perform only light,
administrative duties with no physical exertitoh.

At an August 28, 2000 visit to Dr. Tipirnemlaintiff presented with an antalgic gait and
complained of pain and stiffness in the lower back and the back of the right leg, heaaiagdhes
mild numbness and tinglindd. at321. Physical examination revealéshderness, spasnand
painful restrictions in rareg of motion in the lumbar spinéd. Straight leg raising was positive
on the right aforty-five (45) degreesand muscle strength and sensati@nenormal.ld. Dr.
Tipirneni diagnosed lumbar subluxations, lumbar myofascitis, lumbar radiculopa@hly;35-1
discectomy, and headaché&s. Dr. Tipirneni referred faintiff to a pain clinic and authaed
continued physical therapyd. at322. At a visit to Dr. Tipirneni on November 6, 20p@&intiff
complained of stiffness and pain in the lower pain and radiation of pain to the rightHeg
bending, and noted that he had undergone nerve bldckt 370. Plaintiff reportechoderate
improvement with physical therapigl. Physical examination revealed tenderness, spasnal
painful restrictions in ranges of motion in the lumbar spide.Straight leg raising was negative
bilaterallyand motor strength and sensation were noriwalDr. Tipirneni diagnosed sacroiliac

spran and post-surgical back pain, and recommended contpluegical therapyld. Plaintiff



returned to Dr. Tipirneni on January 3, 2001, complaining of increased pain and stiffness in the
lower backandheadacheg) two to (3) three times a week, and presented with an antalgic gait
Id. at 323.Physical examination revealéehderness, spasms and painful restrictions in ranges of
motion in the lumbar spindd. Straight leg raising was negatibgaterally and musclstrength
and sensation were normadl. Dr. Tipirneni diagnosed S/P discectomy of L-5/S-1 and
recommended continued physical therajm.

In January, February and March of 200iajmiff underwent physical therapy at Valley
PT onthe following dates: January 8, 15, 22, and 31; February 7, 14, 19, and 26, and March 5,
14 and 20, 2001d. at 253-55. At a March 24, 2001 visit to Dr. Tipirneni, plaintiff complained
of pain and stiffness in the lower back but no numbness or tingling and repadedate
improvement from physical therapyg. at324. Physical examination revealéehderness,
spasm, and painful restrictions on ranges of motion in the lumbar kpisraight leg raisig
was negativdilaterally, and muscle strength and sensation were notchaDr. Tipirneni
diagnosed lumbar myofascitis and S/P discectomy L-5I&-Plaintiff had physical therapy on
March 29, and April 4, 9, and 17, 200M. 255-56. At an April 24, 2001 visit to Dr. Tipirneni,
plaintiff presented with an antalgic gait and complained of pain and stiffnéss liower back,
occasional radiation of pain into the buttocks, and headaches, no numbness or tingling, and noted
mild improvemat from physical therapyld. 325. Physical examination revealéshderness,
spasms, and painful restrictions in ranges of motion in the lumbar sjgin8traight leg raising
was negativdilaterally, and muscle strength and sensation were nortdalDr. Tipirneni
diagnosed lumbar subluxations, lumbar myofascitis, lumbar radiculopathy, and Steodisce
L-5/S-1. Id. Plaintiff had physical therapy again on April 30, and May 8 and 15, 200256,

260. A May 15, 2002 letter from Dr. Tipirnestaed that paintiff had “permanent partial



disability” and was unable to resume working as a chiropratdoat330. Plaintiff attended
physical therapy on May 21 and 29, and Jun&l4at 260. On June 13, 2011, he presented to
Dr. Tipirneni with an antalgic gait and complained of pain and stiffness in the loalerdbearp
pain on the right across his back for the prior two (2) days, weakness and giving ouegéthe |
associated with the pain, but no numbness and tingling, and moderate improvement with
physical therapyld. at371 Physical examination revealezhdernesss, spasms, and painful
restrictions inranges of motion in the lumbar spih@. Straight leg raising was negative
bilaterally, and muscle strength and sensation were abrid. Dr. Tipirneni diagnosed S/P
discectomy E5/S-1 and rule out lumbar disc herniation, and ordered continued physical therapy
and an MRI of the lumbar spiniel.

Plaintiff attended physical therapy on June 15, 21, and 29, and July 6, 12, and 20, 2001.
Id. at260, 262.Plaintiff visited Dr. Tipirneni again on July 25, 2001, presenting with an antalgic
gait and complaining of pain and stiffness in the lower back radiating into thidutjock and
headaches, but no weakness, numbness or tingimignoderate improvement with physical
therapy ld. at326. Physical examination revealed tendersespasms, and painful restrictions
in ranges of motion in the lumbar spihe. Straight leg raising was negatibgaterally, and
muscle strength and sensation were norreal.Dr. Tipirneni diagnosed lumbar myofascitis,
lumbar radiculopathy, S/P discectomy, and headadtdhes.

Plaintiff attended physical therapy sessions on the following dates: Augdis16, 22,
and 30; September 12, 21, and 28; October 5, 10, and 19; November 1, 10, 16, and 21; and
December 6 and 14, 2008. at261-64. At a December 17, 2001 visit to Dr. Tipirngtaintiff
presented with an antalgic gait and complained of low back pain and stiffnessnpingan his

legs, numbness and tingling in his right left, and headaches, but denied any weadtness a

10



admitted to moderate improvement with physical therdgyat 327.Physical examination
revealedenderness, spasms, and painful restrictions in ranges of motion in the lumbadspine.
Straight leg raising was positivefatty-five (45) degrees bilaterallyld. Dr. Tipirneni
diagnosed S/P discectomy and headaddes?laintiff received physical therapy on December
19 and 27, 2001, and January 2 and 10, 20@2at 264-66. On March 6, 2002, he presented to
Dr. Tipirneni with an antalgic gasgnd complained of pain and stiffness in the lower back with
radiation to the right buttock, numbness and tingling on the lateral aspect of thaigghtgon
lying down, but no weakness, amild improvement with physical therapyd. at315. Physical
examination reveale@nderness, spasiyand painful restrictions in ranges of motion in the
lumbar spine.ld. Straight leg aising was negate bilaterally and musclstrength and sensation
were normal in the upper and lower extremitik. Dr. Tipirneni diagnosed disc herniation in
the L-5/S-1 spine and right sciatida. He authorized physical therapy once a wégk.On
April 10, 2002, plaintiff presented with an antalgic gait and complained of pain andsstiifne
the lower back, right leg and thigh numbness and tingling, no weaknesapdedate
improvement with physical therapgl. at 369. Physical examination revealéshdernes,
spasms, and painful restrictions in ranges of motion in the lumbar sptheStraight leg raising
was negative bilaterally and musslgength and sensation were normal in the upper and lower
extremities.ld. Dr. Tipirneni diagnosed lumbar radiculopathy, lumbar myofascitis, and S/P
discectomyand authorized continued physical therajuy.

Plaintiff first saw David Zelefsky, M.D., of Nassau County Pain Management
Rehabilitation & Medical Offices, P.C., on July 23, 200Q. at 669-74. Plaintiff complained of
low back pain radiating to the right buttock, numbness in the right leg, and headaches, and noted

that physical activity aggravated the symptorts.at669. Plaintiff was taking Oxycodorer

11



severe symptomdd. at 670. He reported thdte was unable/very restricted in his ability to lift
or bend.ld. On examination, straight leg raising was negatideat 6/1. Plaintiff's neck and
back paraspinal muscles were tender.at 670-71. Ranges of motion in the lumbar spine were:
flexion toforty-five (45) degrees, extensionfige (5) degrees and lateral flexion to tet©}
degrees.ld. at671. Gait and sensation were normial. at672.

In December 201@Mr. Zelefskysummarized his examination of plaintdh July 23,
2002, notinghat gaintiff had normal posture and ambulated without assistance on thatlday (
at699; that xamination of the cervical spine had revealegp and superficial muscle spasm
and tendernesand muscle splinting dhe anterior cervical musculature bilaterally as well as the
posterior paravertebral musculature bilaterally, positive cervical disindeist, decreased range
of motion with pain, diminished biceps, triceps, and brachioardialis tendon reflexes on both
arms, and weakness of the right bicep and delidijj &ndthat ecamination of the dorso-lumbar
spine revealed tenderness and muscle spasm of paravertebral musculatuaéhyhifaisitive
straight leg raise tests, demonstrated radicular pain alongi#tie sierve distribution on the
right, decreased range of motion with pain, diminished sensation of the rigtiettnatome,
diminished patellar and Achilles reflexiegaterally, and weakness of the right quadriceps, right
hamstring, and right extensor hallicus longlég. A lumbarMRI conductedn in September
2002revealed S/P right heAminectomy at E5/S-1 level, surrounding the right S-1 nerve root
and interposed between the nerve root in the thecalnghm the right lateral recess, enhancing
epidural scar preserdnd a disc protrusion to the left of the midlatd-5/S-1.1d. Dr. Zelefsky
diagnosed: clinical signs of a cervical radiculopathy; C-4/C-5 and C-5/C:@elisiations;
clinical signs ofa lumbar radiculopathy; L-5/S-1 disc herniation compromising the right S-1

nerve root; S/P L-5/S-1 discectomy; epidural scar surrounding the righti8elroet and in the

12



lateral recess/thecal sachlS-1 disc protrusion to the left of the midline; angofascitis. Id. at
700.

Dr. Zelefsky'sopinionwas thatplaintiff sufferedavulsiveinsult to the anterior
longitudinal ligaments and accessory spinal ligaments with compression trauraa to th
intervertebral discs resulting in local hemorrhage, disydiation, and possible spondylosis,
which narrowed the neurological openings and produced nerve root compredsairr.00. Dr.
Zelefskyopinedthat this irritation caused the disc to take on a more welgped position,
which was indicatedn plaintiff's MRIs, and that eventually, abnormal weight bearing and
uneven weawould cause pressure atrophy so that the entire thickness of the involved disc
would become diminishedd. The articulating surfaces had been wrenched apart, and the
ligaments ad connective structure at their attachments were stretching and tearirggraudrv
compression was causing radicular pain, and the subsequent pain caused muscles shpporting t
injured area to spasm and splild. When injured connective tissue heglscar tissusvould
replaceit and this would cause a loss in the normal range of motion besezarsissueloes not
have elasticity Id. Dr. Zelefsky noted that this was evident on the neurologiabrthopedic
testing. Id. The loss of range of motion would gixise to calcification in the form of arthritic
deposits, which furthdimit motion. Id. at700-01. Dr. Zelefsky opined thamtiff had made
sporadic improvement obtaining progressive general relief of symptomsabsiMject to
episodes of remission and exacerbatilwh.at 701. He believed the exacerbations were caused
by lifting, bending, riding, extensive walking, sitting for long periods of time, repetitive
movements.ld. Dr. Zelefskystated that ‘flhe positive neurological and orthopedic findings
along with the positive MRI, the patient’s symptomotology, and loss of range of motion

point[ed] to a poor recoveryid.) and that plaintiff could “anticipate future recurrence of the

13



pain in the cervicahnd lumbar regions from time to time, more especially prevalent at times of
stress, fatigue, or emotional upset” and that “[l]ittle [could] be done to preverit iHisDr.

Zelefsky stated that plaintiff's prognosis was “poor at the present timethahglaintiff had

“shown little relief of his symptomatic statelt. Dr. Zelefsky believed thatgntiff's condition

was a direct result of the November 1997 accident which caused “permanent and colasequent
limitations” Id.

Dr. StimlerLevy statedthat she had treatedgmtiff sinceJuly 23, 2002or cervical,
thoracic, and lumbar disc disease and that he had been unable to perform any continuous,
substantial gainful activity since February 14, 20@0.at 694-96.Dr. StimlerLevy opinedthat
since that date, lpintiff had the following limitations: & could sit for oné&alf-hour (1/2)at a
time and up to fouf4) hours total in an eigh{8)-hour workday, could stand or walk for up to
onehalf-hour (1/2) at a time and up to ty®) hours total in an eigl{8)-hour work day, b
needed to recline frequently throughout the aaglavoid bending, squatting, reaching,
climbing, stooping, kneeling, crawling, and balancimggcould occasionafl lift up toten (10)
pounds, but could not use his hands or legs for sustained repetitive action during an eight (8)
hour workday for such functions as fine manipulations, simple grasping/gripping, pushing
pulling arm controls, repetitive reaching overhe#tl.at 695-96. According to Dr. Stimler-

Levy, plaintiff's exertional capacity was for less than the full range of sedewtak. Id. at
697.
3. Medical Evidence After Date Last Insured

Plaintiff continued treatmerat NY Rehab, visiting Dr. Zelefsky every month from

Januay 2, 2003, through December 4, 20@¥. &t 374674) andDr. StimlerLevy six(6) times

from June 14, 2010, through at least April 15, 20t .at690-93, 710t3, 71531. Dr. Stimler

14



Levy administered trigger point injections to the left upper trapezius and |escajoulae
muscles on January 26, 20114. at723. Plaintiff was also seen at NY Rehadultiple times
from March through September 2011 and trigger point injectieate administered on March
23, June 6, and July 5, 201M. at 732.

A cervical spine MRI conducted on September 17, 2008 revealed straightening of the
usual lordosis, a tiny posterior disc protrusion at C-3/&4écal right parasagittal herniation
with mild encroachment upon the cord at C-4/C-5, a central posterior herniation tolehing t
cord margin at €5/C-6, and a moderate sized posterior and left posteriolateral herniation with
mild cord impingement and narrowing of the left lateral recess and the ertwahedeft neural
foramen at &/C-7. Id. at372.

A lumbar MRI conducted on September 18, 2008 revealed a rigteérpateral disc
herniation with narrowing of the right lateral recess and encroachment upaghtn®-1 nerve
rootat L-5/S-1, and subtle disc bulging at L-3/L-4 and L-4/L18. at373. Dr. Zelefsky
performed nerve conduction studies (NCS), nerve conduction velocity (NCV) aGdt&d¥ng
on December 4, 2008d. at675-82. NCS/NCV findings were consistent withilateral median
neuropathy, sensori-motor on right sidesasn in carpaunnel syndromerjght tibial motor
neuropathyand right -5/S-1 nerve root irritationandEMG findings were consistent with right
C-5 nerve root irritationld. at 678.

An MRI of the thoracic spine conducted on February 5, 2818aled left sided [sterior
disc herniation at T-6/T-@nd mild degenerative changes of the discs elsewhere in the thoracic
spine. Id. at689. Roman Urbanczyzk, M.D lgmtiff's primary care physician, completed a
guestionnaire dated February 19, 201 4t 702-0§ statngthat he sawplaintiff every threg3)

months, that plaintiff experienced numbness in hisittgaf 704), andhat hisdiagnoses were

15



chronic low back pain and hypercholesteral. at 702. Dr. Urbanczyzk opined thadamtiff
could sit less than si6) hours per work day and stand/walk less than two (2) hours per day and
his ability to lift and carryvaslimited. Id. at705.
Il. DISCUSSION
A. Standards of Review
1. Rule 12(c)

Rule 12(c) of the Federal Rules of Civil Procedure provides that “[a]ftele¢hdipgs are
closed- but early enough not to delay trial — a party may move for judgment on the pleadings.”
Fed. R. Civ. P. 12(c). The standard applied to a Rule t&{tipn is the same as that applied to
a motion to dismiss pursuant to Rule 12(b)(6) of the Federal Rules of Civil Proc&ar&ank
of N.Y. v. First Millenium, Inc, 607 F.3d 905, 922 (2d Cir. 2010). To survive such a motion, “a
complaint must contain sufficient factual matter...to state a claim to relief that is plausilde o
face.” Ashcroft v. Igbal556 U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868 (Z0ti8)jnal
guotation marks omitted). The court must accept all-plekided factual allegations in the
complaint as true and draw all reasonable inferences in favor of the non-movinglgaaty
679;Miller v. Wolpoff & Asamson, L.L.B.321 F.3d 292, 300 (2d Cir. 2003). The court is
limited “to facts stated on the face of the complaint, in documents appended to thartaonpla
incorporated in the complaint by reference, and to matters of which judicied mo#ly be
taken.” Allen v. WestPoinRepperell, InG.945 F.2d 40, 44 (2d Cir. 1991).

2. Review of Determinations by the Commissioner of Social Security

Upon review of the final decision of the Commissioner, a court may enter “judgment

affirming, modifying, or reversinghe decision. with or without remanding the cause for a

rehearing.”42 U.S.C. 8 405(g). A district court must consider whether “there is substantial
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evidence, considering the record as a whole, to support the Commissioner’s decisidheand i
correct legal standards have been appli&fdult v. Social Sec. Admin., ComG83 F.3d 443,
447 (2d Cir. 2012) (quotiniyloran v. Astrue569 F.3d 108, 112 (2d Cir. 2009)). “[l]t is not the
function of the reviewing court to decide novowhether a claimant was disabledVelville v.
Apfel 198 F.3d 45, 52 (2d Cir. 1999). “[S]ubstantial evidence is more than a mere scintilla. It
means such relevant evidence as a reasonable mind might accept as adequate to support a
conclusion.” Selian v. Astrue708 F.3d 409, 417 (2d Cir. 2013) (internal quotation marks and
citation omitted). “In determining whether the [Commissioner’s] findingewseapported by
substantial evidence, the reviewing court is required to examine the entiié rechding
contradictory evidence and evidence from which conflicting inferences caawe.did.
(internal quotation marks and citation omitted).

Although the Commissioner’s findings of fact are binding as long as they@yersed
by substantial evidencthis deferential standard of review is inapplicable to the Commissioner’s
conclusions of law or application of legal standar8seByam v. Barnhart336 F.3d 172, 179
(2d Cir. 2003);Townley v. Heckler748 F.2d 109, 112 (2d Cir. 1984). Rather, courts have a
statutory and constitutional duty to ensure that the Commissioner has appliedebelegai
standards, regardless of whether the Commissioner’s decision is supported bytialbsta
evidence.See Pollard v. Halter 377 F.3d 183, 188-89 (2d Cir. 2004). If a court finds that the
Commissioner has failed to apply the correct legal standards, the cotudetarmine if the
“error of lawmight have affected the disposition of the caskl’at 189. If so, the
Commissioner’s decision must be reversktl; see also Kohler v. Astrué46 F.3d 260, 265 (2d

Cir. 2008). If the application of the correct legal standard could lead only to the same
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conclusion, the error is considered harmless and rersanthecessarySeeZabala v.
Astrue 595 F.3d 402, 409 (2d Cir. 2010).

“Upon setting aside the Commissioredecision, the court may either remand for a new
hearing or remand for the limited purpose of calculating benefialine v. AstrugNo. 08¢iv-
1712, 2010 WL 4258259, at *2 (E.D.N.Y. Oct. 21, 2010) (cilognson v. Bowe17 F.2d
983, 986 (2d Cir.1987). “Remand for the calculation of benefits is appropriate when the record
provides persuasive proof of disability and the application of the correct tagdhsds ‘could
lead to only one conclusion.ltl. However, “[w]here there are gaps in the administrative record
or the ALJ has applied an improper legal standard,” the court stevukthd “for further
development of the evidencdrbsa v. Callahanl 68 F.3d 72, 82-83 (2d Cir. 1999). Where
“further administrative proceedings would serve no purpose, remand for the tiatcafa
benefits is warranted3ublette v. Astrye856 F. Supp. 2d 614, 619 (W.D.N.Y. 2012).

B. Evaluation of Disaltity Under the Social Security Act

Pursuant to 42 U.S.C. 8§ 423(d)(1)(A), the tedisability’ is defined as theifability to
engage in any substantial gainful activity by reason of any medically detdxephysical or
mental impairment which can be expected to result in death or which has lasteder ca
expected to last for a continuous period of not less than 12 months.” 42 U.S.C. 8§ 423(d)(1)(A
Disability benefits are only available where an individual has a physicaéotal impairment
“that results fromanatomical, physiological, or psychological abnormalities which are
demonstrable by medicalbcceptable clinical and laboratory diagnostic techniques.” 42 U.S.C.
8 423(d)(3). For the purposes of this section:

An individual shall be determined to be under a disability only if his
physical or mental impairment or impairments are of such severity

tha he is not only unable to do his previous work but cannot,
considering his age, education, and work experience, engage in any
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other kind of substantial gainful work which exists in the national
economy, regardless of whether such work exists in the inateedi
area in which he lives, or whether a specific job vacancy exists for
him, or whether he would be hired if he applied for work.

42 U.S.C. § 423(d)(2)(A).

Pursuant to regulations promulgated under the Act, the Commissioner is required to
apply a five (9 step sequential analysis to determine whether an individual is disabled under
Title Il of the Act. 20 C.F.R. 8§ 404.1528ge alsdlalavera v. Astrue697 F.3d 145, 151 (2d Cir.
2012). The first step of the sequential analysis requires the Commissioner riardetehether
the claimant is engaged in “substantial gainful activit®0 C.F.R. § 404.1520(a)(4)and(b).

“Substantial work activity” “involves doing significant physical or mentaivitees.” 20 C.F.R.
§ 404.157%a). “Gainful work activity” “is the kind of work usually done for pay or profit,
whether or not a profit is realized.” 20 C.F.R. § 404.1B)2If a claimant is doing “substantial
gainful activity,” the claimant is not disabled. 20 C.F.R. 8§ 40D{&24)(i). If the claimant is
not engaged in any “substantial gainful activity,” the Commissioner procedas second step.
The second step requires the Commissioner to consider the medical s#ubsty
claimant’s impairment to determine whetherdr she has a “severe medically determinable
physical omental impairment thaheets the duration requirement in C.F.R. § 404.1509, or a
combination of impairments that is severe and meets the duration requirement.” 20 C.F.R. §
404.1520(a)(4)(i)). Anmpairment, or combination of impairments, is severe if it “significantly
limits [the claimant’s] physical or mental ability to do basic work activiti€¥)’C.F.R. §
404.1520(c). To meet the duration requirement, the claimant’s impairment must either be

“expected to result in death, [or] it must have lasted or must be expected to sasbfdinuous

period of at least 12 months.” 20 C.F.R. § 404.1509. The Commissioner will proceed to the
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next step only if the claimant’s impairment is medically seaaemeets the duration
requirement.

At the third step, the Commissioner considers whether the claimant has a medicall
severe impairment that “meets or equals one of [the] listings in appendix 1 tot$ubp§20
C.F.R. Part 404 of the Act] and meets the duration requirement.” 20 C.F.R. §
404.152@a)(4)(iii). If the claimant’s impairment meets or equals any of the listings aats me
the duration requirement, the Commissioner will find the claimant is disabled. 2Q €.F.R
404.1520(d).When a claimat’s impairments fail to meet or equal any of the Listings, the
Commissioner must assess the claimamssdual functional capacity (“RFC”) before
proceeding to the fourth and fifth stepstod sequential analysi20 C.F.R. 88 404.1520(e);
404.1545(a)(5). The Commissioner’'s RFC assessment must be based on “all of &m relev
medical and other evidence” in the case record, including “any statements abo{the/
claimant] can still do that have been provided by medical sources” and angigtess and
observations of [the claimant’s] limitations from [his or her] impairments, datulimitations
resulting from [his or her symptoms], such as pain, provided by [the claimant] or [other
persons].” 20 C.F.R. 8§ 404.1545(a)(3). In addition, the Commissioner must consider the
claimant’s “ability to meet the physical, mental, sensory, and other requite ofevork.” 20
C.F.R. § 404.1545(a)(4). Both a “limited ability to perform certain physical demanadaslor w
activity, such as sitting, standing, walking, lifting, carrying, pushing, mmllor other physical
functions (including manipulative or postural functions, such as reaching, handling, staoping o
crouching)” (20 C.F.R. 8§ 404.1545(b)), and a “limited ability to carry out certain mental
activities,such as limitations in understanding, remembering, and carrying out instructions, and

in responding appropriately to supervision, coworkers, and work pressures in a work §2@ting”
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C.F.R. 8404.1545(c)), may reduce a claimant’s ability to do past or other work. 20 C.F.R. 8
404.1545(e) provides that:
[wlhen [a claimant] ha[s] severe impairment(s), but [his or her]
symptoms, signs, and laboratory findings do not meet or equal those
of a listed impairment in [the Listings], [the Commissioner] will
consider he limiting effects of all [the claimant’s] impairment(s),
even those that are not severe, in determining [his or her] residual
functional capacity. Pain or other symptoms may cause a limitation
of function beyond that which can be determined on the batie
anatomical, physiological or psychological abnormalities
considered alone...In assessing the total limiting effects of [a
claimant’s] impairment(s) and any related symptoms, [the
Commissioner] will consider all of the medical and nonmedical
evidence...
20 C.F.R. 8 404.1545(e)lhe RFC considers whether “[the claimant’s] impairment(s), and any
related symptoms, such as pain, may cause physical and mental limitations thatteitdthe
claimant] can do in a work setting.” 20 C.F.R. 8 404.1545(ag RFC is “the most [the
claimant] can still do despite [his or her] limitationsd.

At the fourth step, the Commissioner compares the RFC assessment “with thalphys
and mental demands of [the claimant’s] past relevant work.” 20 C.F.R. § 404){bZ()pand
(f). If the claimant can still do his or her past relevant work, the claimaot disabled. 20
C.F.R. 8 404.1520(a)(1)(iv). If the claimant cannot do his or her past relevant work, the
Commissioner proceeds to the fifth and final stefhefsequential analysis.

At the fifth step, the Commissioner considers the RFC assessment “andifttentis
age, education and work experience to see if [the claimant] can make an adjustrtiet to o
work.” 20 C.F.R. 8§ 404.1520(a)(1)(v). If the claimant can make an adjustment to other work,

the claimant is not disabledd. If the claimant cannot make an adjustment to other work, the

claimant is disabledld. The claimant bears the burden of proving first four (4) steps of the
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sequential analysj while the Commissioner bears the burden at the last SespTalaverab97
F.3d at 151.

C. Errors by the ALJ in the Application of the FiBtep Sequential Analysis

Both plaintiff and defendant agree that remand is necessary, however tlyggalssato
whether remand should be for further administrative proceedings or solelycidatian of
benefits. Plaintiff argues that the case should be remanded solelictdatwan of benefits
[Docket Entry No. 18 (Plaintiff's Memorandum of Law in Opposition to Defendant’sdvidt
Remand for Further Administrative Proceedings and in Support of his Cross-Moteon for
Judgment on the Pleadings with Remand Solely for Calculation of Benefits (“PL")Yeriihe
Commissioner argues that the case should be remanded for further administoat@eslings
because the ALJ committed legal error by: “mistakenly [finding] found thatipirneni
provided the only treating source opinion pertainingréevant period” when in fact Doctors
StimlerLevy, Urbancyzk, and Zelefsky all treated plaintiff during this periodl grovided
opinions on his abilities and limitations [Docket Entry No. 16 (Memorandum of Law in Suppor
of Defendant’s Motion for Remand (“Def. Mem.”)), at 19] and “[o]n remand, the ALJ will be
given the opportunity to evaluate the treating source evidence that was overldodeki{|
Entry No. 19 (Reply Memorandum in Support of Defendant’s Motion for Remand for Further
Administrative Proceedings and in Opposition to Plaintiff's Cross-Motion for Jualgonethe
Pleadings (“Def. Reply”)) at 3]; “fail[ing] to fully analyze Plaintiffigedibility” (Def. Mem. at
21); and “not adequately identify[ing] the evidence supporting his finding thatifflaad an

RFC for the full range of sedentary work during the relevant periddat 4.
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1. Treating Physician Rule

Social Security Regulationsquide that a treating physicianopinion on the nare and
severity of a claimant’ symptoms is entitled to controlling weight if it “is welipported by
medically acceptable clinical and laboratory diagnostic techniques aatirecansistent with
the other substantial evidencga@haimant’s] case record.20 C.F.R. § 404.1527(2). The
treating physician rule “mandates that the medical opinion of a claimant’s greatsician is
given controlling weight if it is well supported by medical findings and nainarstent with
other substantial record evidenc&haw v. Chater221 F.3d 126, 134 (2d Cir. 2000)he rule
“governs the weight to be accorded the medical opinion of theigay who treated the
claimant...relative to other medical evidence before thefifader, including opinions of other
physicians.” Schislerv. Heckler 787 F.2d 76, 81 (2d Cir. 1986). “The regulations also require
the ALJ to set forth her reasons for the weight skgyas to the treating physicianbpinion.”
Shaw 221 F.3d at 134.

However, “the opinion of the treating physician is nobaféd controlling weight
where...the treating physician issued opinions that are not consistent with othentsalbst
evidence in the record, such as the opinions of other medical exptali®ran v. Barnhart 362
F.3d 28, 32 (2d Cir. 20043¢ee also Mongeur v. Heck]et22 F.2d 1033, 1039 (2d Cir. 1983) (“It
is an accepted principle that the opinion of a treating physician is not binding ibittradicted
by substantial evidence, and the report of a consultative physician mayuterssitth
evidene.”) (internal citations omitted)Where there is substantial evidence in the record that
conflicts with the treating physician’s opinion, the opinion will not be afforded ating
weight Gee Veino v. Barnhar812 F.3d 578, 588 (2d Cir. 20023nd ‘the less consistent that

opinion is with the record as a whole, the less weight it will be givengll v. Apfel177 F.3d
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128, 133 (2d Cir. 1999p0 C.F.R. § 404.1527(c)(4) (“Generally, the more consistent an opinion
is with the record as a whole, the moregin [it] will [be] give[n]...”). “[G]enuine conflicts in
the medical evidence afer the Commissioner to resolveBrgesss. Astrue 537 F.3d 117, 128
(2d. Cir. 2008) (quotinyeing 312 F.3d at 588)), and the “tiate finding of whether a
claimant is disablgand cannot work” is “reserved to the Commissioreclinetzler v. Astrye
533 F. Supp. 2d 272, 287-88 (E.D.N.Y. 2008). An ALJ who refusasdordcontrolling weight
to the medical opinion of a tréag) physician must consider the following factors to determine
how much weight to give the opinion: (i) the frequency of examination and the lengtle, natur
and extent of the treatment relationship; (ii) the evidence in support of thegnelayisicians
opinion; (iii) theconsistency of the opinion with the record as a whole; (iv) whether the opinion
is from a specialist; and (v) other factors brought tq#®A’s] attention that tend to support or
contradict the opinionHalloran, 362 F.3d at 32; 20 C.F.R. § 404.1527(c).

Plaintiff and defendant agree that “the ALJ mistakenly found that Dr. Tipiprevided
the only treating source opinion pertaining the relevant period” when in factibieStevy,
Dr. Urbancyzk and Dr. Zelefsk§all treated plaintiff during this period and provided opinions
on his abilities and limitationsDef. Mem., at 19. The fact that some of these evalugtoai®
expressed after the end afdimant’d insured period is of no moment” as the “diagnosis of a
claimant’s condition may properly be made even several years after the acttafdahe
impairment.” Parker v. Harris 626 F.2d 225, 232 (2d Cir. 1980) (citiBtark v. Weinberger
497 F.2d 1092, 1097 (7th Cir. 1974)). The opinions of these treating physisiemplaintiff's
disability and his ability to perform the full range of sedentary work Vireling in the

absence of substantial evidence to the contrary even if the treating phggi@aaluations

2 As defendant notes, “the ALJ fails to mention Dr. Zelefsky at all.” DeinMat 19.
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[were] made after the last date on which the claimant met the special earnings requirement.
Allan v. Sec. of HHNo. 87¢iv-1322C, 1989 WL 280263, at *4-5 (W.D.N.Y. Sept. 15, 1989)
see alsd?ino v. AstrugNo. 09¢iv-3465, 2010 WL 5904110, at *20 (S.D.N.Y. Feb. 8, 2010),
report and recommendation adoptédb. 09€iv-3465, 2011 WL 814721 (S.D.N.Y. Mar. 8,
2011)(*if uncontradicted and uncontested by other medical opinion or overwhelmingly
compellingnonimedical evidencea treating physicias’retrospective opinion should be given
conclusive weigh) (internal citations and quotations omitted)he ALJ’s failure to properly
apply the treating physician rule requires reversdlan, 1989 WL 280263, at *&-(reversing
and remanding solely for calculation of benefits where “the Secretary ha[d] tagsthblish
that the decision of the ALJ [was] supported by substantial evidence” and wheg&ettietary
failed to apply the treating physician rule” and “the record [did] not contdistantial evidence
contradicting the opinion of [the treating physician]...that plaintiff was dis&ple
2. Evaluation of Plaintiff's Credibility

As defendant concedes, the ALJ also committed legal error in evaluatingffgainti
credibility. In “determining a claimant’'s RFC, the ALJ is requiredkike the claimant’s reports
of pain and other limitations into account...but is not required to accept the claimantitigabje
complaints without question; he may exercise discretion in weighing the crgdbilite
claimant's testimony in light of thether evidence in the recordGenier v. Astrug606 F.3d 46,
49 (2d Cir. 2010) (citations omitted).he ALJ retains discretion to assess the credibility of a
claimant’s testimony regarding disabling pain and “to arrive at an indepgndgntent, in lght
of medical findings and other evidence, regarding the true extent of the pgedadithe
claimant.”Marcus v. Califano615 F.2d 23, 27 (2d Cir. 1979)Because it is the function of the

agency, not reviewing courts, to resolve evidentiary conflicts and to appramediiality of
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witnesses, including the claimant, we will defer to its determinations as longyas¢he
supported by substantial evidenc&éynolds v. Colvirb70 F. App’x 45, 49 (2d Cir. 2014)
(summary order) (internal citations omittedj.he Second Circuit has “repeatedly held that
claimant’s testimony concerning his pain and suffering is not only probative asstieeaf
disability, but ‘may serve as the basis for establishing disability, evem suoh pain is
unaccompanied by positive clinical findings or other ‘objective’ iceddvidence.”” Hankerson
v. Harris, 636 F.2d 893, 895 (2d Cir. 1980) (quotiMgrcus 615 F.2d at 27). Thus, where there
is a “medically determinable impairment[] that could reasonably be expecteatitacpr|the
claimant’s] symptoms, such as pain,etALJ “must then evaluate the intensity and persistence”
of the symptoms to determine how the symptoms limit a claimant’s capaciofk. 20 C.F.R.
8 404.1529(c)(1). “Further, because a claimant’s symptoms, such as pain, ‘somaggess 3
greater sverity of impairment than can be shown by objective medical evidence alone,’ once a
claimant has been found to have a gaoducing impairment, the Commissioner may not reject
the claimant’s statements about his pain solely because objective medieatewides not
substantiate those statementblilsdorf v. Comm’r of Soc. Se@.24 F. Supp. 2d 330, 349-50
(E.D.N.Y. 2010 (citing § 404.1529(c)(2{3)).

In assessing a claimant’s allegations concerning the severity of hays) an ALJ
must engage ia two-step analysis. Firstftie ALJ must decide whether the claimant suffers
from a medically determinable impairment that could reasonably be expecteducethe
symptoms alleged.Genier, 606 F.3d at 49citing 20 C.F.R. 8§ 404.1529(b)). Second, [i]f the
claimant does suffer from such an impairment...the ALJ must consider the extémnthdhe
claimant’s symptoms can reasonably be accepted as consistent with the®bjedical

evidence and other evidence of recotd.” If plaintiff's testimony concerning the intensity,
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persistence or functional limitations associated with his impairments is not fuigrseg by
clinical evidence, the ALJ must consider additionatdescin order to assess that testimony,
including: (1) the claimant’s daily activities; (2) the location, duration, frequency, anasitie

of the pain; (3) precipitating and aggravating factors; (4) the type, dosagiveifiess, and side
effects of ag medications taken to alleviate the pain; (5) any treatment, other than medication,
that the claimant has received; (6) any other measures that the claimant empdbgsddhe
pain; and (7) other factors concerning the claimant’s functional limitatod restrictions as a
result of the painSeeMeadors v. Astrue370 Fed. Appx. 179, 183 n.1 (2d Cir. 2010) (citing 20
C.F.R. § 404.1529(c)(d)-(vii)). An ALJ who finds that a claimant is not credible must do so
“explicitly and with sufficient specificity to enable the Court to decide wdretiere are
legitimate reasons for the ALJ’s disbelief and whether his determination isrgegpy
substantibevidence. Rivera v. AstrugNo. 10€iv-4324, 2012 WL 3614323, at *14 (E.D.N.Y.
Aug. 21, 2012) (quotin@aub v. AstruelNo. 10<€iv-2526, 2011 WL 6951228, at *8 (E.D.N.Y.
Dec. 30, 201))

Here, the ALJ found that “claimant’s medically determinable inmpaitts could
reasonably be expected to cause the alleged symptoms; however the claimanénttatem
concerning the intensity, persistence and limiting effects of these sysyptemot entirely
credible to the extent they are inconsistent with the abewua functional capacity
assessment.” Tr. ab2 The ALJ committed legal error in his assessment of plaintiff's
credibility because “[ijn a formulation that suggested a clear violation offafee[requiring an
ALJ to assess the credibility of a cteant’s statements and only then go on to determine his
RFC], the ALJ announced his RFC assessment and then wrote that [the Plastdif€sjents

were not credible to the extent they were inconsistent with that RFC asses&uarmt. Colvin

27



No. 12<¢iv-1317, 2014 WL 997553, at *21 (E.D.N.Y. Mar. 14, 2014) (citilgdonado v.
Commissioner of Social Seblo. 12€iv-5297, 2014 WL 537564, at *17 (E.D.N.Y. Feb. 14,
2014) (citingOtero v. ColvinNo. 12¢iv-4757, 2013 WL 1148769, at *7 (E.D.N.Y. Mar. 19,
2013)). Courts in this district have repeatedly found remand to be appropriate based on an
ALJ’s use of this shorthand credibility determination because “assesglamif's credibility
after making an RFC determinatiararrants remand, as the SSA “regulations provide that the
ALJ must assess the claimant’s credibibsforeevaluating the RFC.’Adesina v. AstrueNo.
12-civ-3184, 2014 WL 5380938, at *12 (E.D.N.Y. Oct. 22, 2014) (ciGemier, 606 F.3d at 49
(citing 20 C.F.R. 88 404.1529(&b), 404.1512(b)(3), and S.S.R. 9%)); see alsdru v. Astrug
963 F. Supp. 2d 201, 217 (E.D.N.Y. 201@manding where ALJ employed the same “to the
extent...inconsistent” formulation used hef@dero 2013 WL 1148769, at *fsame);Smollins

v. Astrug 2011 WL 3857123, at *10 (E.D.N.Y. Sept. 1, 20(sBme).

In evaluating the plaintiff’'s credibilityhie ALJ also failed tproperly consider all the
factors listed irR0 C.F.R. 8§ 404.1529(c)(3) and explain how he balanced those fagt®s.
Adesina 2014 WL 5380938, at *13 (“When conducting a credibility inquiry, the ALJ is required
to consider all of the factors listed in 20 C.F.R. § 404.1529(c)(3) and explain how she balanced
those factors.”).The ALJ “did not refer to Plaintiff's specific subjective complaints...did not
discuss Plaintiff's medical treatment or his response to it with any specifiotiyting any
possible side effects from Oxycodone, which plaintiff was taking during tihedpegrissue, and
mischaracterized the extent to which plaintiff was able to complete certairadtlities, such
as climbing the stairs. Def. Mem., at22. The ALJ’s “failureto apply the proper legal
standard in weighing Plaintiff’'s credibility is, alone, a basis for remaAdg&sina 2014 WL

5380938, at *12see alsdsrosse v. Comm'r of Soc. Sado. 08€iv-4137, 2011 WL 128565, at
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*5 (E.D.N.Y. Jan. 14, 2011yémanding wherd&LJ “committed legal errorbecause the ALJ
“wholly failed to consider factors (2) through)(in its credibility analysis).
3. Evaluation of Plaintiffs RFC

The ALJ’s duty to develop the record includes ensuring that the record as a whole is
complete and detailed enough to allow #i€) to determine a plaintif§ RFC. SeeCasino-Ortiz
v. Astrug No. 06¢€iv-0155, 2007 WL 2745704, at *7 (S.D.N.Y. Sep. 21, 20fEfort and
recommendation adopted bip. 06<iv-155, 2008 WL 461375 (S.D.N.Y. Feb. 20, 2008
RFC determination indicates the most an individual catedpite his or her impairmenteé
20 C.F.R. § 404.1545(a)), atlte RFC assessment includessideration of an individual's
exertional capabilities, includirthe ability to sit, stand, wél lift, carry, push, and pulkge20
C.F.R. § 404.1545(bjpnd ron-exertional limitations or restrictions, including manipulative or
postural limitations, such as reaching handling, stooping, or croucSesernandez v. Astrye
No. 11¢iv-3896, 2013 WL 1291284, at *16 (E.D.N.Y. Mar. 28, 2013). “According to the SSA,
sedentary work generally involves uptte hours of standing or walkirgndsix hours of sitting
in an eight-hour work day...and lifting no more than 10 pounds at a time and occaditimaglly
or carrying articles like docket files, ledgers, and small to@srry v. Apfel 209 F.3d 117, 123
(2d Cir.2000) (internal citation omitted) (emphasis in originade alsaCarvey v. Astrue380 F.
App’x 50, 52 (2d Cir. 2010) (“in the Social Security context, a person must be able to lift ten
pounds occasionally, sit for a total of six hours, and stand or walk for a total of two hours in an
eighthour workday to beapable of ‘sedentary work’™).

The ALJ’'s RFC determinatiatiat plaintiff had theesidual functional capacity to
perform sedentary workvhich includes sitting for a total of six (6) hours in an eight (8) hour

work day, is not supported by substantial evidence. In concluding that plaintiff couddperf
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sedentary work, the ALJ gavednsiderable weight...[to] the portion of [Dr. Levy’s] opinion
limiting the claimant’s ability to stand and walk to two hours and lift and camrpadends
occasionally” (Tr. 26) but accordedrily substantial weight...[to] the portion of the opinion
limiting the claimant’s ability to sit to four hoursitl() and found that “[d]espite this, the opinion

of Dr. Levy outweigh[ed] the opinion of Dr. Urbanggic] that claimant cannot sit six hours,

stand or walk two hours or lift or carry ten pounds...as this opinion [was] contrary to the bulk of
the medical record until sometime after March 2005, long after the insured afsted.! Id.

The Commissioner argues thiae ALJ’s conclusion that plaintiff could perform
sedentary work was spprted by substantigvidence (Def. Mem. at }@lespite the fact thahe
ALJ “did not adequately identify the evidence supporting his finding that Pfdiafid] the
residual functional capacity for the full range of sedentary work duringetéeant period” (Def.
Mem. at @), but merely stated that “[b]ased on the medical record and how it progressed, the
claimant’s activities of daily living, the type of and response to treatment, theflamgnificant
adverse side effects from the treatment, and the opinions in thd,réfmundersigned
concludes that the claimant can perform the full range of sedentary work thineudga¢ last
insured.” Tr. 26. However, the “substantial evidertbe’ Commissioner claimgupportshe
ALJ’'s RFC determination does not relate to the plaintiff's ability to walk, sitdstzarry, or lift.
SeeDef. Mem. at 18-1922; Def. Reply, at 2. The Commissioner relies upon Dr. Tipimeni's
June 200Gtatement that plaintiff was “allowed only light administrative duties; no physical
exertion”(Tr. 320) as support for the ALJ’s conclusion that plaintiff could perform sedentary
work, however this single statement does not opireupe key abilities ragred to perform
sedentary worlsuch as an ability tioft ten (10) pounds occasionally, sibff a total of siX6)

hours, and stand or walk for a total of t(@) hours in an eight8) hour workday.See Carvey
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380 F. App’xat52. Moreover, the ALJ’s conclusion that “[t|he evidence through March
2005...[did] not support the limitations imposedtba claimant’s ability to sit” (Tr. 26) because
other “some tenderness in the cervical spimk’dt 25) and “reduced mobility, tenderness and
spasm in the lumbar spingd(), plaintiff had “otherwise normal clinical signs” through March
2002 and then from January 2002 through March 2005, the plaintiff's clinical status “remained
largely unchanged” except for “some mild weakness in the left leh)'Was not only
unsupported by substi#l evidence’ but was also not supported by an expert medical opinion
and “[i]n the absence of supporting expert medical opinion, the ALJ should not have engaged in
his own evaluations of the medical findinggilocomo v. Chater944 F.Supp. 165, 170
(E.D.N.Y. 1996)

None of plaintiff's treating physicians’ opinions support the ALJ’'s RFC asssdsand
the treating physicians’ assessments are consistent with one anothego@ortesiby medical
evidence.SeeBalsamo v. Chaterl42 F.3d 75, 80 (2d Cir. 1998) (“The Commissioner, who has
the burden on the issue, failed to introduce any medical evidence that [plaintiff] could hold a
sedentary job. To the contrary, [plaintiff's] treating physicians concltiddplaintiff] could
not sit for long periods of time and therefore could not perform “sedentary work,fiasdley
20 C.F.R. 8 404.1567.")Dr. StimlerLevy, who had treated plaintiff since July 23, 2002 (Tr.
696), opined that based upon plaintiff's history of a motor vehicle accident in 1997, his lumbar
discectomy in 2000, and his subsequent treatment at her office, that plaintiff &masrable to
perform any continuous, substanti@inful activity since 2/14/00and that “[tlhere has been no

appreciable change in [phiff's] condition since then, insofar as ability to work so...[plaintiff]

3 The medical evidence in the record demonstrates that after plaintitfsrgiand before his
insured status lapsed, plaintiff had an antalgit @ee, e.g.Tr. 319, 327, 369), tenderness, spasms and
painful restriction in ranges of motion in the lumbar spidg,(and positive straight leg raisintd. at

317, 320, 321, 327.
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remain[ed] unable to return to any gainful employmeid.”at 694. Dr. Stimlet-evy’s physical
capacity evaluationpined that plaintifivas not capable of sedentary woik @t697) and that
plaintiff could sit for only ondnalf-hour (1/2) or less at any one time and for only four (4) hours

or less cumulatively in an eight (8) hour workday, and stand and/or walk fooallgalfhour

(1/2) or less at any one time and for only two (2) hours or less cumulatively igh&ri8 hour
workday. Id. at 695. Dr. Urbanczyzk, plaintiff's primary care physician, completed a liigabi
guestionnaire on February 19, 2011, and opined that plaintiff could sit for less than six (6) hours
perday and stand or walk for less than two (2) hours per tthyat 705.

The ALJ did not cite any medical opinion to dispute plaintiff's treating physctia
conclusions that plaintiff could not sit for more than six (6) hours per day but rathendmsohcl
without, as the Commissioner concedesléquately identifyng] the evidence supporting his
finding” (Def. Mem. at 20)that plaintiff could “perform the full range of sedentary work
through the date last insured.” Tr. 26. In reaching this conclusion, despite the dagk of
medical opinion in the record indicating that plaintiff could sit for more than sixg@js in a
day, and contrary to the opinions of plaintiff's treating physicians, the ALJdeéhan RFC
determination in the absence of supporting expert medical opinion...[and] improperijusedbst
[his] own lay opinion for the opinion of a physicianSantillo v. Colvin No. 13€iv-8874, 2015
WL 1809101, at *9 (S.D.N.Y. Apr. 20, 201&)iting Hilsdorf, 724 F. Supp. 2d at 34%ee als
Meadors 370 F. at 183 ELJ was not at liberty to substitute his own lay interpretation of that
diagnostic test for the uncontradicted testimony of [plaintiff's treating phy$jesdno is more
qualified and better suited to opine as to thedesédical significance”)Balsamo 142 F.3cat
81 (“[W]hile an [ALJ] is free to resolve issues of credibility as to &stimony or to choose

between properly submitted medical opinions, he is not free to set his own expeitise that
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of a physician wb [submitted an opinion to or] testified before hin{ifternal quotation marks
omitted).

The ALJ did not cite any medical evidence, and this court found none in the tecord,
suggest that plaintiff was capable of sitting for six (6) hours in the course mfrar{8& hour
workday, as the ALJ concluded when he found that plaintiff could forrfuthenge of
sedentary workTr. 26) and thushe ALJ’s deteminationthat plaintiff had the RFC to perform
the full range of sedentary work not supported by substantial evideaod must be reversed
See Tricic v. AstryéNo. 6:07civ-997, 2010 WL 3338697, at *8{(N.D.N.Y. Aug. 24, 2010)

(the ALJ’s determination that plaintiff could stand/walk and sit for about six hours in an eight-
hour workday was not supported by substantial evidence where two treating doctagiugine
plaintiff should avoid prolonged sitting and/or standing, and no examining doctor provided a
specific opinion about plaintif§ ability to sit or stand for particular periods of timéjalker v.
Astrue No. 08€iv-0828(A)(M), 2010 WL 2629832, at *6 (W.D.N.Y. June 11, 201@port and
recommendation adoptedo. 08€iv-828A, 2010 WL 2629821 (W.D.N.Y. June 28, 2010)
(“[Aln ALJ is not qualified to assesscdaimants RFC on the basis bhre medical fidings, and

as a result an ALJ'determination bRFC without a medical advis@assessment is not
supported by substantial evidence. Where the medical findings in the recoryd dregabse

[the] claimants...impairments and do not relate these diagnoses to specific residual functional
capabilities..[the Commissioner may not] make the connection himself.”) (internal quotation
marks omitted)report and recommendation adoptédh. 08€iv-828A, 2010 WL 2629821

(W.D.N.Y. June 28, 2010).
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D. Remand Solely for Calculation of Benefits

Where ‘the record provides ‘persuasive proof of disability and a remand for further
evidentiary procedings would serve no purposté court may reverse and remand solely for
the calculation and payment of benefit€herico v. ColvinNo. 12€iv-5734, 2014 WL
3939036, at *31 (S.D.N.Y. Aug. 7, 201&jting Parker v. Harris 626 F.2d 225 (2d Cir. 1980)
Defendantontends that remand for further proceedings is necessary because the AlahDeci
while “supported by substantial elence” did contain “legal errorsDef. Mem., at 1 Plaintiff
argues that reversal and remand solely for the calculation of benefitpés peye because the
ALJ’s conclusion that plaintiff could perform sedentary work was not supported ktastidls
evidence. Pl. Mem. at 7.

Here, the ALJ failed to properly apply the treating physician rule, fal@ddperly
assess plaintiff's credibility, and determined, without substantial suppestidgnce, that
plaintiff had the RFC to perform sedentary work. While the Commissionersatiogtea
rehearing is proper so that the ALJ may consider additional evidence fromfigairgating
sources and properly evaluate plaintiff's credibility, evaluation of thatittyg source evideac
and a proper credibility analysis would not serve to support the ALJ’s finding thatfpilaast
capable of the full range of sedentary work, tadiherproper application of the legal standards in
evaluating the treating source opinions and plaintiff's credibility could oaly te one
conclusion: it would further support the evidence in the existing record that plesmttiapable
of performing the full range of sedentary woi&eeMaline v. AstrugNo. 08¢iv-1712, 2010
WL 4258259, at *2 (E.D.N.Y. Oct. 21, 2010) (“Remand for the calculation of benefits is
appropriate when the record provides persuasive proof of disability and the applofahe

correct legal standards ‘could lead to only one conclus)oftiting Johnson v. Bowe817 F.2d
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983, 986 (2d Cir. 198Y;)Barillaro v. Commissioner of Social SecuyiBl6 F. Supp. 2d 121, 131
(E.D.N.Y. 2002) (remanding solely for calculation of benefits because evidehnetdupport
finding that claimant was able to perform sedentary work but rather claimartdtaihs disabled
and “the omitted evidence [came] mostly from [a doctor] whose opinion [was] evidéet in t
existing record...[t}he remaining documents either [did] not address plaingfidual
functional capacity, or [did] not ctradict the weight of the evidence”)

Because the record provides persuasive proof of plaintiff's disability, prppkcation
of the legal standards would not contradict the weight of this evidence in the, r&cdrthe
Commissioner failed to introduce evidence sufficient to sustain his burden of prouing tha
[plaintiff] could perform the exertional requirements of sedentary work,” the proper course of
action is to reverse the ALJ Decision amerfiand the matter to the Commissioner for a
calculationof disability benefits.” Curry, 209 F.3cat 124 (2d Cir. 2000%;seealso Carroll v.
Secy of Health & Human Serys705 F.2d 638, 644 (2d Cir. 198®)here “reversal is based
solely on the [Commissioner’s] failure to sustain his burdeaddficing evidencef [plaintiff’ s]
capability of gainful employment and the [Commissioner’s] findings that [pl8io&ah engage

in ‘sedentary’ work is not supported by substantial evidence, no purpose would be served by

4 Under the standard articulatedGnrry, atthe fifth step,the Commissioner must show that the
claimant retains the residual functional capacity to perform a certaigorg of work, such as sedentary
work, and that such work is available in the national economy. While “SSA reguldtaves
subsequently limited the step five burden on the Commissioner, removingjtivemgent that the
Commissioner show residual functional capaage20 C.F.R. § 404.1560(c)(22nd these regulations
‘abrogatedCurry v. Apfelat least in cases where the onset of disability was after the regulations were
promulgated on August 26, 20031 po v. Comm’r of Soc. Sedlo. 07€iv-4660, 2011 WL 1316105, at
*2 (E.D.N.Y. Apr. 4, 2011) (citing?oupore v. Astrues66 F.3d 303, 306 (2d Cir. 2009)hecause
plaintiff's onset of disability was in 2000, prior to the promulgation of the megwlations, the case “must
be decided under thi@urry standard.”Lupg 2011 WL 1316105, at *Zee alsdCataneo v. AstryeNo.
11civ-2671, 2013 WL 1122626t *23 (E.D.N.Y. Mar. 17, 2013) (istrict courts in this Circuit continue
to apply theCurry standard to cases in which the claingmatleged onset date precedes August 26,
2003.”) (collecting cases)
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remanding the case for a reheanmess the Secaty could offer additional evidente accord
Balsamg 142 F.3d at 82\Vebster v. ColvinNo. 13¢€iv-2580, 2014 WL 183936, at *15
(E.D.N.Y. Jan. 14, 2014)yemanding for calculation of benefits where Commissioner failed to
observe the treating physician rule and improperly rejected plainti$tisrteny about her
chronic disabling pain and there was “no basis to conclude that a more completemegt
suwpport the Commissioner’s decisionBeckles v. Barnhar840 F. Supp. 2d 285, 290-91
(E.D.N.Y. 2004)remand solely for the calculation of benefits was proper where “the
Commissioner failed to sustain her burden of proving that plaintiff could perforexéntgonal
requirements of sedentary workljyine v. Sullivan No. 91¢€iv-500, 1992 WL 245581, at *6
(E.D.N.Y. Aug. 11, 1992}*Because substantial evidence on the critical issue of RFC is
lacking...the Court is constrained to remand the &arsa calcuation of benefits”)Minor v.
Astrue No. 11€iv-06556, 2012 WL 5948952, at *7 (W.D.N.Y. Nov. 28, 20(@Ryersed and
remanded solely for calculation of benefits where “the Commissioner’satetisdeny the
Plaintiff benefits was not supported by substantial evidence in the record sumaawrad by
several legal errors” and where substantial evidendeeineicord demonstrated that plaintiff was
disabled.).
1. CONCLUSION

For the foregoing reasons, defendant’s motion for judgment on the pleadings pursuant to
Rule 12(c) of the Federal Rules of Civil Procedu@ENIED and plaintiff's cross-motion for
judgment on the pleadings pursuant to Rule 12(c) of the Federal Rules of Civil Procedure is
GRANTED and this case is remanded solely for calculation of benefits.
SO ORDERED. s/ Sandra J. Feuerstein

Sandra J. Feuerstein
United States District Judge

Dated:August 31, 2015
Central Islip, New York
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