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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF NEW YORK

ENVIROMENTAL SERVICES INC.

Plaintiff,
MEMORANDUM OF
-VS.- DECISION AND ORDER

13-cv-4568 ADS)(WDW)

RECYCLE GREEN SERVICES, INC., UNITY

FUELS,LLC, GREASE LIGHTNING, A UNITY

FUELS COMPANY, CAESAR FIGUEROA,

EDWARD FIGUEROA, SR., EDWARD

FIGUEROA, JR., KEVIN JOHNSON,

SALVATORE GIORDANO and JOHN DOES

1-5,

Defendants.

APPEARANCES:

Certilman Balman Adler & Hyman, LLP
Attorneys for the Plaintiff
90 Merrick Avenue
East Meadow, New York1554
By: Paul B. Sweeney, Esq.
Tony G. Dulgerian, Esq., Of Counsel

Harry R. Thomasson, Esqg.

Attorney for the Defendants Recycle Green Services, Caesar Figueroa, Edward Figueroa, S .,
Edward Figueroa, Jr., Kevin Johnson, and Salvatore Giordano

3280 Sunrise Highway, Suite 112

Wantagh, New York 11793

GeorgeJ. Szary, Esg.
Attorney for the Defendants Unity Fuels, LLC and Grease lightning
41 State Street, Suite 901
Albany, New York 12207
SPATT, District Judge.
On August 13, 2013, the Plaintiff Environmental Services, Inc. (“ESI” or the “Rfgint

commenced this action against the Defendaatlisgingviolations of the Racketeer Influenced
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and Corrupt Organizations Act (“RICQO”), 18 U.S.C. 88 1962(c), (d). The Plailsdfadleged
New York Sate law claims ofonversion and misappropriation; unjust enrichment, which it now
withdraws tortious interference with contract; deceptive business practices; and aonspir

On October 31, 2013, the Defendants Unity Fuels, Bh@ Grease Lightninghe “Unity
Defendants”moved pursuant to Federal Rules of Civil Procedure (“Fed. R. Civ. P.”) 8, 9(b),
and 12(b)(6}o dismiss the complaint for failure to state a claim upon which relief can be
granted or in the alternativander fed. R. Civ. P. 12(d), for summary judgment dismissing the
complaint.

On November 12, 2013, the Court “sodered” a voluntary dismissal as against the
Defendant Pristine Properties, LLC.

On November 22, 2013, the DefendaReycle Green Services, INERGS”) Kevin
JohnsonCaesafigueroa, Edward Figueroa, Sr., Edward Eiga, Jr., and Salvatore Giordano
(collectively the “RGS Defendants”)owed separately pursuant to Fed. R. Civ. P. 8(a), 9(b), and
12(b)(1), and 12(b)(6) to dismiss the complaintféolure to state a claim upon which relief can
be granted.

On January 15, 2014, the Plaintfbossmoved pursuant to Fed. R. Civ. P. 65 for a
preliminary injunction against the remaining Defendants enjoining tiiemm (1) interfering
with servicingeSI's customers reflected in the contracts which contracts were improperly
interfered with by Defendantg) [] further interfering with any of ESI's contracts with its
remaining customers; and (&ealing any ftther waste cooking oil from ESI, and for such other
and further relief as this Court may deem just and proper.” The Plaintiff did notforeve

temporary restraining der or an evidentiary hearingth regardto the preliminary injunction.



On February 21, 2014, the RGS Defendants, alththeghhadnot filed an answer or
counterelaims, crossnoved for a preliminary injunction enjoiniragd/or directinghe Plaintiff
“(1) from utilizing surreptitious GPS technology on Plaintiff's competitor$iieies, including
but not limited to Defendas herein; (2) to immediately reveal to Defendants the identity and
last known addresses of all individuals and businesses utilizing such surreptit®us GP
technology on Plaintiff's competitors’ vehicles, including the dates of suchngsthe targets of
such use for each and every instance such surreptitious GPS technology hasevidizeseby
or for Plaintiff; (3) to immediately turn over to Defendants all documents imaicthe use of
such surreptitious GPS technology on Plaintiff's competiteghicles for each and every
instance such surreptitious GPS technology has ever been utilized by orraff Alacluding,
but not limited to, GPS reports, notes taken by any individual on behalf [of] Plaintié whi
utilizing such TPG technology, contracts with any individual or business utiliatigGPS
technology by or for Plaintiff, and the identity of all types of GPS devickzadtiby or for
Plaintiff against its competitors; (4) following the production of information rddeein
paragraphs numbered 2 and 3 herein, to appear for an evidentiary hearing before ties Court
determine the extent of Plaintiff's use of such surreptitious GPS technologgtatzai
competitors; and (5) for such other and further relief as this Court may ddeanguysroper.”

The threanotions are fully briefed. For the following reasons, the Court (1) grants in
part and denies in part tieefendantsmotiors to dismiss; (2Qenies the motion by the RGS
Defendants for a preliminary injunction; and (3) grantshioéion by the Plaintiff for a

preliminary injunction.



I. BACKGROUND

For purposes of the motion to dismiss, the following facts are drawn from the complaint
and construed in a light most favorable to the Plaintiff, ESI.

ESlis a New York corporation with its principal place of business in New York.isESI
engaged in the business of purchasing from restaurants kitchen waste cooking oituang, i
processing and selling the oil to be turned into biofuel and/or animal feed ingredient.

Unity Fuels is a N@ York corporation managed by the nparties Jeff Deweese and
Malek Jalal.

Grease Lighting, wholly owned and operated by Unity Fuels, is a domegiaraton
with its principal place of business in New York. Grease Lightning also nrerdgrocessg
plant in Newark, New Jersey.

RGS is a New York corporation with its principal place of business in New York. RGS
is principally owned by Caesar Figueroa.

Edward Figueroa, Sr. is a partner of RGS.

Former Defendant Pristine Properties, LLC is a Nak limited liability corporation
with its principal place of business in New York. Pristine Properties is ownedvigr&

Figueroa, Sr.

Edward Figueroa, Jr. is the nephew of Caesar Figueroa and son of Edwardd&;i§uer
and is employed by RGS.

Kevin Johnson is an officer and partner of RGS and holds the position of treasurer of the
company.

Salvatore Giordano is also afficer and partner of RGS, where halds the position of

Vice President.



John Does 1-5 are individuals employed by and/or allegedly conspiring with the
Defendants to effectuate the Defendants’ racketeeriaj, #nd tortious interference.

ESI alleges thdtnity, Grease Lightning, and RGS have not obtained the requisite
permits and licensder the collection, transportation, and processing of used cooking oll
(Compl.| 1822.)

When ESI procures oil from a customer, ESI and the customer enter into a written
contract, which generally providésat ESI will pay the customer either by collection or per
gallon collected, for a 36 month period, which term is automatically renewaldddaronal 12
month periods. The contracts are terminable prior to the 36 month period by the customer under
certain circumstances and only if the specific notice requirements are follswgdas 9days
written notice and/or an opportunity for ESI to match a better competing offer.

In order to reduce the risk of theft, ESI also provides its customers with a branded
container, with a locking device, to deposit its used cookingvhilkch are typically placed
outside and behind the customer’s premises. The contracts also provide that arigyazsimpe
equipment placed at the customer’s place of bustowsstitutesa breach of the procurement
contract.

According to ESI, in recent yeamsidespreadheft of used kitchen oil, particularly by
new, unlicensed operators, has plagued the industr§f 80.) The Plaintiff notes that although
some of these operators have been arrested, the charges associated with siaheaiwes
minimal to deterepeat offensedd. § 31.)

Upon the Plaintiff's information and belief, Unity Fuels entered into the busifiess

collecting used kitchen waste oil in 2010, and established Grease Lightning to conduct such



businessi@. 135.) In or about 2011, the individual defendants formed RGS for the purpose of
entering the kitchen waste oil procurement businiesk (

The complaint alleges that the Defendants have been working in conce2&lice
steal ESI's oil from the containers located in its customers’ pessisaso intentionally cause
ESI's customers to falsely believe that ESI has been collecting, but niog ary the
customer’s used cooking oil. AccordingE&I, RGS and/or Grease Lightning then fraudulently
induce ESI's customers to breach theintcacts with ESI and enter into new contracts with RGS
and Grease Lightning.

ESlcontendghat the Defendants are aware tladten the theft occur¢he customers are
under contract with ESI because the secured receptacles déSta&nogo.

ESlalleges several instances of theft by the Defendants.

For instance, on April 24, 2012, Edward Figueroa, Jr. was driving a white Ford van
owned by RGSI(. 1 44.) A GPS tracking device on the van revealed that the van stopped at
five restaurants that were thie time undecontract with ES[ld.) That night ESIcontendghat
each of tle restaurants had the used cooking oil stolen from B&8-designated containers.
Surveillance photographs taken the next aléggedlyshow Edward Figueroa, Jr. drivingeth
same van and delivering the stolen used cooking oil to Grease Lightningty faddicksville
(Id.).

In addition, on May 21, 2013, RGS’s white van pulled into a shopping mall in
Farmingvillewherethree restaurants under contract with #w8te locatedld. 148.) The ESI
containers located at these restaurants had their locks cliisthbemoved; anavere vandalized

(Id.) Theincidentwas reported to the police, but no arrests were mdde (



The Plaintiff also alleges thatn numerous occasionghile restaurants were under
contract with ESIit discovered that the locking mechanism on the oil container was broken, the
lid was pried open; anithe oil inside the receptacle was stol@ie Plaintiff specified datesnd
locationsof these occurrense

The Plaintiff also asserts othiestances where Grease Lightning stole oil from other
legal operators in the industry. For example, on August 21, 2011, two individuals driving a
white van bearing a Grease Lightning logo were arrested for stealifogroitontainers
belonging to Darling International, Inc. (“Darling”) in Newatkl.(51.)

The Plaintifffurtheralleges that, upon stealing the waste oil, RE8& Grease Lightning
transporeédthe oil to Grease Lightning’s storage facility in Hickswjlivhere it wagaccepted
with knowledge of its stolen nature. Grease Lightning then allegedly transportastecon
across state lings its processing plant in New Jersey, where, with RGS’s knowlédge,
processed into biofuel and/or an animabf@egredient for farm animals and sold in interstate
commerce.

Thescamalleged by ESI is described fadlows: After several months of stealing ESI's
oil, the Defendants induce ESI's customers into believing that ESI is collectingptquaying
for, their oil, in violation of their procurement contracts with E®I. { 57.) In this regard, the
Defendants jointly created a termination letter which they give to ESI'smoastdo sign and
send to ESI.RGS and Grease Lightninged the identical letteegardless of whether the
customer contracts with RGS or with Grease Lightnind. Y(58.) The Termination Letter
states that the customer has “decided to use another delivery service due talitiieo sérve
my needs better” and is intended toke& S| falsely believe that it is losing customers due to

inefficiency in the procurement services it provides, as opposed to theft Dgfiredantsid. at



1 60). After ESI's customer signs the Termination Letter, it is faxed to ESI frortirferis
Properties, the company owned by Edward FigueroaldSy.§2.). The Plaintiff asserts that
none of the Termination Letters comport with the termination provisions in theoB®acts
with its customersld. § 64.)

The Plantiff further alleges that largiuctuations in the oil collected by ESI from
containers on the customer’s premises, as happened here, is highly unusual ab$sectisds
restaurants typically use a consistembant of cooking oil each monthd( I 66.) In this regard,
the Plaintiffidentifies 19 specific restaurants whibhd large fluctuations in the amount of oil
collected by ESI dring therelevant time periodld. I 72.) The Plaintiff asserts that each of
these restaurants improperly terminitgeir procurement contract with E&nd subsequently
contracted with RGS.

The Plaintiff estimatealoss2.7 million gallors in waste d collected from 2011 to
2012, despite increases in the number of supplier accounts, due to theft, whie8Iqusifits of
over $4 million (d. 1 32.)

On December 19, 2012, ESI sent a cease and desist letter to RGS, statingthatsRG
wrongfully servicing certain restaurants that were under contract witttB$RGS had
tortuously interfered with ESI's contracts; and demanding that RGS seaseéng ESI's
customers and retuits containerso ESI. HoweverRGSallegedly did not complwith that
letter.

Between April 23, 2013 and May 10, 2013, ESI receivedTiemnination Letterérom
Grease Lightningld. 1 88.).As with RGS, each of those &vestaurants allegedly experienced
significant fluctuations in the amount of oil collected by ESI in the months pnect letter

(1d. 1 89.)



On May 21, 2013, ESI sent a cease and desist letter to Grease Lightning, stating tha
Grease Lightning was seicing the fiverestaurants that were under contract to ESI, and
demanding that Grease Lightning cease servicing ESI's customermstarrdits containero
ESIL Again, howeverGrease Lightningllegedlydid not comply.

On August 13, 2013, ESI commenced the instant action. On October 31, 2013ityhe
Defendantsnoved pursuant to Fed. R. Civ. P. 8, 9(b), and 12(b)(6) to dismiss the complaint for
failure to state a claim upon which relief can be granfdternatively, the Unity Defendants
seek to onvert their motion to dismiss to a motion for summary judgment pursuant to Fed. R.
Civ. P. 12(d). The Unity Defendants sulteatan affidavit from Deweeseéisputing the
allegationscontained in the complaint.

On November 22, 2013, the RGS Defendants moved separately pursuant to Fed. R. Civ.
P. 8(a), 9(b), and 12(b)(1), and 12(b)(6) to dismiss the complaint for failure to stata apmba
which relief can be grantedn support of that motion, the RGS Defendants sulenhit
declarations from, among others, Harry Thomasson, Kevin Johnson, Caesar Figueand, Edw
Figueroa, Sr., Edward Figueroa, Jr., and Salvatore Giordano.

In opposition, the Plaintiff submitteah affidavit from David Parisi, the Chief Financial
Officer and Director of Operations of ESI, in which he states that ESI regigreBcant
discovery before it can oppose a summary judgment motion.

The Court cannot consider the Defendaatghe Plaintiffs evidentiary submissions in
resolvingthe motion to dismiss. In adjudicating a motioer Rule 12(b)(6), the Court may
consider: “(1) facts alleged in the complaint and documents attached to it or iateddarit by
reference, (2) documents ‘integral’ to the complaint and relied upon in it, even ttautteal or

incorporated by refenee, (3) documents or information contained in defendant's motion papers



if plaintiff has knowledge or possession of the material and relied on it in framicgri@aint,
(4) public disclosure documents required by law to be, and that have been, filed with the
Securities and Exchange Commission, and (5) facts of which judicial notice opaylgroe

taken under Rule 201 of the Federal Rules of Evidence.” In re Merrill Lynch & Co., 2I®-.. S

2d 351, 356-57 (S.D.N.X2003) (internal citations omittedgff'd in part and vacated in part on

other grounds sub nor@abit v. Merrill Lynch, Pierce, Fenner & Smith, In895 F.3d 25 (2d

Cir. 2005), vacated on other grounds, 547 U.S. 71, 126 S. Ct. 1503, Ef642d 179 (2006);

see alsdCortec Indus., Inc. v. Sum Holding L.P., 949 F.2d 42, 48 (2d Cir. 1991) (“[T]he district

court . .. could have viewed [the documents] on the motion to dismiss because there was
undisputed notice to plaintiffs of their contents and they were integral to giickim”);

Brodeur v. City of N.Y, 04-CV-1859 (JG), 2005 WL 1139908, at *2—-3, 2005 U.S. Dist. LEXIS

10865, at *9-10 (E.D.N.Y. May 13, 2005) (statittgt thecourt could consider documents
within the public domain on a Rule 12(b)(6) motion to dismiss).

In its discreton, the Court declines to convert the instant motion into a motion for
summary judgment:Federal courts have ‘complete discretion to determine whether or not to
accept the submission of any material beyond the pleadings' offered in conjunttiiarRuk

12(b)(6) motion, and thus complete discretion in determining whether to convert tbe tooti

one for summary judgment.” Carione v. United States, 368 F. Supp. 2d 186, 191 (E.D.N.Y.
2005) (citations omitted). “Given the nature of the claims and ailbegain this particular

lawsuit, the Court concludes that plaintiffs in this action are entitled to digcbg#re having

to oppose a motion for summary judgment, and thus conversion of the motion is unwarranted.”

Hoy v. Inc. Vill. of Bayville, 765 F. Supp. 2d 158, 164 (E.D.N.Y. 201&E alsdSaca v. DavEl

Reservation System, In&00 F. Supp. 2d 483, 487 (E.D.N.Y. 2009)(declining to convert a

10



motion to dismiss to one for summary judgment on whetteetaxicab exemption of the Fair
Labor Standards Act applied until discovery was compete).
1. DISCUSSION

A. The Standard on a Motion to Dismiss

Fed. R. Civ. P. 12(b)(6) provides for the dismissal of a complaint for a plaintiftisefail
“to state a claim upon which relief can be granted.” In order “[t]Jo survive amtatidismiss
under [Rule 12(b)(6)], a complaint must contain sufficient factual mattemptectcas true, to

‘state a claim to relief that is plausible on its facAshcroft v. Igbal, 556 U.S. 662, 678, 129 S.

Ct. 1937, 173 L. Ed. 2d 868 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127

S. Ct. 1955, 167 L. Ed. 2d 929 (2007)). In assessing plausibility on a motion to dismiss pursuant
to Rule 12(b)(6), the court must “assume [the] veracity” of all wieladed factual allegations
contained in the complaint, Igbal, 556 U.S. at 664, and afford the plaintiff every reasonable
inferenceHarris v. Mills, 572 F.3d 66, 71 (2d Cir. 2009). However, allegations must consist of
more than mere labels, legal conclusions, or a “formulaicatemit of the elements of a cause of
action,” and bare legal conclusions are “not entitled to the assumption of tqlthl,"556 U.S.

at 681 (internal quotation marks and citations omitted).

According to_Igbal/Twombly, the complaint survives a motionisoniss, as long as its

allegations of “factual matter, accepted as true” sufficiently “raise a rightied abbve the

speculative level.” Igbal, 556 U.S. at 678; Twombly, 550 U .S. at@®&h5At the same time, the

Complaint cannot conclusorily recitieet elements of a clairntbid. The factual allegations are
sufficient when they allow this Court, at a minimum, to infer that a claim is plaus#rie
inference which is more than possible, but less than probable — and thereby warraetdipgoc

with discovery._lbid.
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1. The RICO Causes of Action

The civil RICO statute makes*iinlawful for any person employed or associated with
any enterprise... to conduct or participate, directly or indirectly, in the conduct of such
enterprise's affairs through a pattern of racketeering activity lmctioh of unlawful debt.” 18

U.S.C. § 1962(c)see alsdRothstein v. GMAC Mortgage, LLC, 12 Civ. 3412 (AJN), 2013 WL

5437648, at *10 (S.D.N.Y. Sept. 30, 2013J.0 establish a claim for a civil violation of section
1962(c), ‘a plaintiff must show that he was injured by defendants' (1) conduct (2) ritegprise

(3) through a patter@®) of racketeering activity.’Kalimantano GmbH v. Motion in Time, Inc.,

939 F. Supp. 2d 392, 404 (S.D.N.Y. 2013), citing Cofacredit, S.A. v. Windsor Plumbing Supply

Co., 187 F.3d 229, 242 (2d Cir. 1999) (quothmgielli v. Cohen Law Offices21 F.3d 512, 520

(2d Cir.1994)).
“Where a civil RICO claim is predicated on acts of fraud, a plaintiff must omigh

Fedeal Rule of Civil Procedre 9(b)s requirement to plead with particularity.tibin v. Dubin,

CV 136619, 2014 WL 794313, at *7 (E.D.N.Y. Feb. 24, 2014). The Second Circuit has
interpreted Rule 9(b) to require that a complaint: “(1) specify the stateroesitsy written, that

the plaintiff contends were fraudulent, either as misrepresentations or aagfainidulent

omissions; (2) identify the speaker or the writer; (3) state where, when and totiadnom

statements were made; and (4) explain why the statements were frauduiErE."v. Lee, 720

F. Supp. 2d 305, 338 (S.D.N.Y. 2010). Although “Rule 9(b) permits scienter to be demonstrated
by inference, this must not be mistaken for license to base claims of fraud olaspe@nd

conclusory allegations.” Wood ex rel. U .SApplied Research Associates, 1828 F. App'x

744, 747 (2d Cir. 2009). When claims are alleged against multiple defendants, “guilt by

association is impermissiblelee 720 F. Supp. 2d at 321.
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It is not clear whether Rule 9(b) applies to every eleakatRICO claimor simply to

thoseelementsnvolving fraud. Compare D. Penguin Bros. Ltd. v. City Nat. Bank, 13 CIV. 0041

(TPG), 2014 WL 982859, at *3 (S.D.N.Y. Mar. 11, 2014)( “[A]ll elements of a RICO claim must

satisfy the heightened pleading requirement set forth in®hbbe . . "), with Casio Computer

Co., Ltd. v. Sayo, 98CV3772 (WK), 2000 WL 1877516, at *18 (S.D.N.Y. Oct. 13, 2000)

(“Where a violation of Section 2314 is pleaded as a predicate act in a RICO claen, thos
elements which involve fraud must be pleaded with particulayity.”

However, the Court finds that, under either standard, the Plaintiff's well-pled @onpl
states all the elements of a substantive RICO claim.

i. Two or More Predicate Acts

To be liable under the RICO statutejefendant must commit “at least two acts of
racketeering activity,” “the last of which occurred within ten yearsafter the commission of a

prior act of racketeering activity.” 18 U.S.C. § 1961&8eDeFalco v. Berng244 F.3d 286,

306 (2d Cir. 20@) (internal citation omitted).

Here, the Plaintiff haalleged the commission pfedicate acts, namelransportation of
stolen goods in violation of the National Stolen Property Act (‘NSPA”), 18 U.S.C. § 2314 and
sale of stolen goods in violation of the NSPA, 18 U.S.C. § 2315.

Section 2314f the NSPAprohibits the transport “in interstate or foreign commerce any
goods . . . of the value of $5,000 or more, knowing the same to have been stolen, converted or
taken by fraud ..” Section 2315 prohibits the receipt or possession of “any goods . . . of the
value of $5,000 or more, which have crossed a State or United States boundary after being
stolen, unlawfully converted, or taken, knowing the same to have been stolen, unlawfully

converted or taken .”
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With regard to thee predicate agtthe Court notes that the complaatiequately
containsspecific allegations detailing the Defendants’ theft of ESI's oil, includatgs] times,
locaions, andhe customers affected.

ESlalso alleges that the Defdants committethe predicate act afire fraud in
violation of 18 U.S.C. § 1343Where the predicate alleged is a violation of the wire fraud
statute, the pleader need only allege that Wiee“fraud w[as]n furtherance of a larger scheme
to defraud, and “the communications themselves need not have contained false or misleading

information.” Calabreses. CSC Holdingslnc., 283 F. Supp. 2d 797, 808 (E.D.N.Y. 2003)e

alsoln re Sumitomo Copper Litig., 995 F. Supp. 451, 456 (S.D.N.Y. 1998).

Here,ESI alleges, in detail, the datesd circumstances regarding the Defendants’ use of
the wires to fax the Termination Letters to ESEffectuate its scheme to steal ESI's customers
under false pretenses.

Therefore, the Court finds that the Plaintifegdately pleads the elemaittwo or more
predicate acts.

il. Enterprise

A RICO enterprise is defined as “any individual, partnership, corporatiargiassen, or
other legal entity, and any union or group of individuals associated in fact althougtegat a |
entity.” 18 U.S.C. § 1961(4). The Second Cirtwas explainethat a “RICO enterprise’is
proved by evidence of an ongoing organization, formal or informal, and by evidenceritias va

associations function as a continuing unit.” U.S. v. Applins, 673 F.3d 59, 73 (2d Cir. 2011)

(quoting U.S. v. Turkette, 452 U.S. 576, 583, 101 S. Ct. 2524, 69 L. Ed. 2d 246 (1981)).

In this case, ESI has pleaded that the Dedatslare interrelateahd working in concert

to stealESI’s oil, and then its customers. For instance, the complaint alleges thaaG&g)tr
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reportsand photographs show that the RGS Defendants brought their stolen oil directlpse Gre
Lightning. The Court also takes note of tfect that Grease Lightning and the RGS Defendants
allegedly sentdentical Termination Lettersn behalf of ESI customers, which suggests
coordinated effort to defraud.

Thus, the Plaintiffs have adequately pleaded a RICGEefpris€.

ii. A Pattern of Racketeering Activity

To statea claim under Section 1962(c), laiptiff must also allege goattern of

racketeering activity,which is defined as “at least two acts of racketeering activityvithin

ten years .. after the commission of a prior act of racketeerictdy.” Lorber v. Winston, 962
F. Supp. 2d 419, 419 (E.D.N.Y. 2013) (Spatt, J.) (quoting 18 U.S.C. 8§ 1961(5)).

In H.J., Inc. v. Northwestern Bell Tel. C492 U.S. 229, 241, 109 S. Ct. 2893 (1989¢,

Supreme Court clarified the pattern requirement as one that requires contihistypvay be
either closedor openended Closedended continuity refers to “a closed period of repeated
conduct,” whereas open-ended continuity refers to “past conduct that by its natures pnbge
the future with a threat of reption.” Id. at 242, 109 S. Ct. 2893.

“To satisfy operended continuity, the plaintiff . . . must show that there was a threat of

continuing criminal activity beyond the period during which the agdi acts were performed.”

Cofacredit, S.A. v. Windsor Plumbing Supply Co., Inc., 187 F.3d 229, 242 (2d Cir. 1999). When
an enterprise's business is “primarily or inherently unlawful,” such attisrganerally

presumed. Spool v. World Child Int'l| Adoption Agency, 520 F.3d 178, 185 (2d Cir. 2008)

(citations omitted);
“In contrast, when the enterprise primarily conducts a legitimate busheessach

presumption arises.” Li Jun An v. Hui Zhang, 13 CIV. 5064 (PKC), 2013 WL 6503513, at *8

15



(S.D.N.Y. Dec. 6, 2013(citing Spool, 520 F.3d at 185). In such a case, “there must be some
evidence from which it may be inferred that the predicate acts were the negulaf operating
that business, or that the nature of the predicate acts themselves impliesd tmet@tued
criminal activity.” Spool, 520 F.3d at 189n this regard, allegations thtite defendants were
“trying to continue” to engage in the conduct giving rise to the RICO claim or #hattieme

itself was not yet complete may be sufficienptead operended continuityAzrielli v. Cohen

Law Offices 21 F.3d 512, 520 (2d Cir. 1994).

Here, the Plaintiff alleges thRGS, Uniy Fuels, and Grease Lightniterk the requisite
permits and licensds collect used cooking oil and further alleged theease Lightning has
been caught stealing ESI's oil as well as th@barling, another competitor

However, the Court need not decidketherthe alleged scheme is repretsgive of the
way the Defendantdiusiness is generally conductethis isbecause record indicates the
Defendants continue to pose a crinhitheieat toward the Plaintiff in particularGrease
Lightning hasallegedlycontinued to illegalt steal ESI's oil and customers, as recently as
November 27, 2013fter the complaint was file¢D. Parisi Decl. I 3.)Accordingly, the Court
finds that the Plaintiff has pleaded a “pattern” of racketeering actimityre basis of open-ended

continuity.

iv. Proximate Cause

The Second Circuit has articulated the standard for establishing@ia ¢dlusation
element:

To show injury by reason of a RICO violation, a plaintiff must demonstrate that
the violation caused his injury in two senses. First, he must show that the RICO

16



violation was the proximate cause of his injury, meaning “there waeet di
relationship between the plaintiff's injury and the defendant's injurious cohduct
First Nationwide Bank v. Gelt Funding Corp., 27 F.3d 763, 769 (2d Cir. 1994).
Second, he must show that the RICO violation was thédbor transactional)
cause ohis injury, meaning that but for the RICO violation, he would not have
been injuredSeeHolmes v. Sec. Investor Prot. Corp., 503 U.S. 258, 268, 112 S.
Ct. 1311, 117 LEd. 2d 532 (1992).

UECW Local 1776 v. Eli Lilly & Co., 620 F.3d 121, 132 (2d Cir. 2D10he Supreme Court has

held that a plaintiff alleging a RICO violation need not demonstratepirsion reliance to

establish causation, but proof of at least tipiadty reliance is require@&ridge v. Phoenix Bond

& Indem. Co., 553 U.S. 639, 658, 138Ct. 2131, 170 LEd.2d 1012 (2008) (“Of course, none
of this is to say that a RICO plaintiff who alleges injury ‘by reason of’ apattemail fraud can
prevail without showing that someone relied on the defendant's misrepreserijdimmesnal
citations and emphasis omitted).

Here, ESkpecifically alleges, in the form of concrete figures, the damage caudee by t
theft of ESI's oil. For instance, in 2011, ESI had contracts with 1,460 restaurants antedoll
4.1 million gallons of waste oil. In 2012, ESI had contracts with 1,716 restaurants — nearly 300
more restaurants than the prior year — but collected only 1.4 million gallons of oilp{Cbm
32.). The @mplaintfurtheralleges that [mjuch of the 2.7 million gallon decrease is due to
theft. The loss of 2.7 million gallons of dilas cost ESbst profits of over $4 million.”1fl.)
ESlalso alleges that tHeefendants' theft and destructionEs| containers costs $75&r
container and ESI's lost profits amounts to approximately $50,000 per wekekt ([ 69, 71.).

Indeed, the Plaintiffleges a nexus between the alleged tbeESI’s oil by the
Defendants; the drop in monthly oil collections by specific ESI customers; thefltdsose
specific customers by ESI; atfte ultimaté‘poaching” ofparticular customer by the

Defendans. Rothstein 2013 U.S. Dist. LEXIS 141034t *51-54 (alleging a “direct link”
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between racketeering activities and alleged injury satisfies pleadingagut). In short, he
Court finds thaESI adequiely alleges that its customers would not have wrongfully terminated
their contracts with ESI had the Defendants not engaged in their pattern ofeanketetivity.

V. Interstate Commerce

The Court further finds th&SI plausibly allegeshat the stolewil was transported in
interstate commercerimarily from New York to New Jersey.

Grease Lightning argues that ESI did not specifically allege that tlednansmissions of
the Termination letters were sent throughristige commerce. However, thanplaint alleges
that Grease Lightning operates out of its New Jersey and New Yorkiéaciéind Grease
Lightning faxedits letter to ESI in New YorkThis information is exclusively within the
possession of Grease Lightning. ThaS) is entitled to @ditional discovery on this issue before
adjudication, andat this juncture of the litigatiomay plead such allegations on information and

belief. Boykin v. KeyCorp, 521 F.3d 202, 215 (2d Cir. 2008) (Rule 9(b) pleadiray‘be based

on information and élief when facts are peculiarly withthe opposing party's knowledge.”).
Thus, the Court finds that the Plaintiff has adequately plead the element of iateostanerce.

Vi. RICO Conspiracy

ESlalso asserts that the Defendants “conspired” to violateo®er®62(c) of the RICO
statute “To establish a RICO conspiracy, the plaintiff must prove that a defendaatidgre
participate in the affairs of the enterprise through a patterackéteering activity.Seee.q,

Allstate Ins. Co. v. Valley Physical Me& Rehab., P.C., No. 05-5934 (DRH) (MLO), 2009 U.S.

Dist. LEXIS 91291at *21-22 (E.D.N.Y. Sept. 30, 2009).
It is not necessary to find that each defendant knew all the details or theduall @xthe

conspiracy, including the identity and role of evetlyer conspiratoiUnited States v. Boylan
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898 F.2d 230, 242 (1st Cir. 1990) (“A RICO conspiracy does not demand . . . that all defendants
participate in all racketeering acts, know of the entire conspiratoriapswebe acquainted with

all other defadants.”). “All that is necessary to prove this element of the RICO conspiracy,
against a particular defendant, is to prove that he or she agreed with one or norepi@Drs

to participate in the conspiracy. Moreover, it is not necessary for tispicatorial agreement to

be express, so long as its existence can plausibly be inferred from words, actibtie

interdependence of activities and persons involved.” Chubb & Son Inc. v. Kellel€Y/-2284

(TLM)(RML), 2010 WL 5978913, at *4 (E.D.N.Y. Oct. 22, 201)j(g United States v.

Concemj 957 F.2d 942, 950 (1st Cir. 1992)), report and recommendation adoped;9234
(TLM)(RML), 2011 WL 839553 (E.D.N.Y. Mar. 7, 2011).

Here,ESl alleges that the Defendants “did agree and conspire to violate 18 U.S.C. §
1962(c) to conduct and participate in said RICO enterprise through a patternedéeaicig
activity, in violation of 18 U.S.C. § 1962(d)” (Compl. 1 153.) In the Court’s view,

the complaint states claim of RICO conspiracy against the Defents. Morrow v. Black, 742

F. Supp. 1199, 1208 (E.D.N.Y. 1990) (“The defendant's agreement may be inferred from
circumstantial evidence of his status in the enterprise and his knowledge obtiggloing”)

(citing United States v. Teitle802 F.2d 606, 614 (2d Cir. 1986)). To the extent the Defendants

claim that ESI's conspiracy claifails along with thallegedsubstantie RICO violatims, the
Court rejects thaargument for the reasons set forth above.

2. The State Law Causes of Action

i. Conversion and Misappropriation

“Conversion [or misappropriation] is the unauthorized assumption and exercise of the

right of ownership over goods belonging to another to the exclusion of the owner's rights . . .
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Two key elements of conversion are (1) plaintiff's possggggint or interest intte property and
(2) defendant's dominion over the property or interference with it, in derogation offfgainti

rights.” T.D. Bank, N.A. v. JP Morgan Chase Bank, N.A., No.Q¥®-2843 (JG) (ARL), 2010

U.S. Dist. LEXIS 109471at*30-31 (E.D.N.Y. Oct. 14, 2010) (citations and quotation marks
omitted). “The mere right to payment cannot be the basis for a cdaszion alleging

conversion.” Zendler Const. Co., Inc. v. First Adjustment Group, Inc., 59 A.D. 3d 439, 440, 873

N.Y.S. 2d 134 (2nd Dep’'t 200@)tations and quotation marks omitted)

Here, ESI adequately pleads that the Defendants stole ESI's prepetyely, the used
cooking oil — from ESI'S branded containers on ESI’s customers’ premises. ESIthtdtit
has ownership, possession, and control of the used cooking oil once its customers deposit the oll
into the ESI containers. ESI notes that the containers are locked and ondjtdedssESI or
its customers. The Court finds that these allegations suffice to statendar conversion and
misappropriation.

The fact thatheunderlying transactions between ESI and its customers could be
construed as the provision of a service by ESI rather than the purchase of goods by B81,doe
on its face, defeat ESldaim for conversion and misappropriation. Under either view of the
subject transaction, ESI allegepraperty nterest in the deposited cooking oil necessary for its
claim of conversion and misappropriation. Whether ESI has proved such a property interes
requres further consideration of the facts and cannot be decided as a matter of law.

ii. Tortious Interference with Contract

The elements of a cause of action alleging tortious interference with a canérat)
the existence of a valid contract betwees plaintiff and a third party, (2) the defendant's

knowledge of that contract, (3) the defendant'’s intentional procurement of the third paggts br
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of that contract, and (4) damages. Foster v. Churchill, 87 N.Y.2d 744, 749-50, 665 N. E. 2d 153

(1996);_ Chung v. Wang, 79 A.D.3d 693, 694, 912 N.Y.S.2d 647 (2d Dep’t 2010).

Here, ESI has pleaded the existence oflia wantract with its customers. ESI also
pleadsthat the Defendants were aware of such contracts by virtue of the fact thaoke” “sil
came from ESI branded containers and the fact that Defendants sent identicahfi@nm
Letters to ESI on behalf of ESI customers. ESI furghead that the Defendanistentionally
procured a breach of ESI's customershtracts by conspiring to steabl’s oil and to induce
ESI's customers into believing that ESI was collecting but not paying faheit; contacting
ESI's customers and sending the Termination LetteEsSlon behalf of ESI's customerdn
this regardESI alleges damages in no evvkss than $5 million and loss of good will. In the
Court’s view, ESI hasudficiently stated a claim for tortious interference witmtact and that
portion of the Defendants’ motions to dismiss that cause of zatextenied.

iii. Deceptive Business Practices

New York General Business Lagv349 declares as unlawful “[d]eceptive acts or
practices in the conduct of any business, trade or commerce or in the furnismygehace in
this state.” Section 349 is directed at wrongs against the consuming p8bkQswego

Laborers' Local 214 Pension Fund v. Marine Midland Bank, N.A., 85 N.Y.2d 20, 24, 623

N.Y.S.2d 529, 647 N.E.2d 741 (1995
“To assert a viable claim under General Business §849(a), a plaintiff must plead
that (1) the challenged conduct was consuanemted, (2) the conduct or statement was

materially misleading, and (3) damages.” Lum v. New Century Mortgage Corp., 19 A.D.3d 558,

559, 800 N.Y.S.2d 408 (2d Dep’t 2005), lv. denied 6 N.Y.3d 706, 812 N.Y.S.2d 35, 845 N.E.2d

467 [2005). For conduct to be consumer-orients#anust be demonstrated that it had “a
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broader impct on consumers at larj@swego Laborers' Local 214 Pension Fund, 85 N.Y.2d at

26, 623 N.Y.S.2d 529, 647 N.E.2d 741. Under New York law, “the term ‘consigner’
consistently associated with an individual or natural person who purchases goodss service

property primarily for personalamily or household purposes.” Cruz v. NYNEX Info.

Resources263 A.D.2d 285, 289, 703 N.Y.S.2d 103 (1st Dep’t 2000). Thus, pcoateact
disputes that are unique, private in nature, or involvecaBed “singleshot” transaction do not

fall within the statute's ambi®sweqgo Laborers' Local 214 Pension Fund, 85 N.Y.2d at 26, 623

N.Y.S.2d 529, 647 N.E.2d 741.

Here, the Court finglthat ESI has fkad to plausibly allege that itollection of used
cooking oil fromcertain privateestaurants is a consurm@iiented business. Accordingly, the
Court grants that part of the Defendants’ motittndismisstheclaim of deceptive busirss
practices

Iv. Conspiracy
Although “New York does not recognize civil conspiracy to commit a tort. .. as an

independent cause of action, Dickinson v Igoni, 76 A.D. 3d 943, 945, 908 N.Y.S.2d 85 (2d Dep’t

2010),“a plaintiff may plead the existence of anspiracy in order to connect the actions of the
individual defendants with an actionable, underlying tort and establish that thases actre

part of a common schenieitras v Litras 254 A.D. 2d 395, 396, 681 N.Y.S.2d 545 (2d Dep't
1998).

Affording thecomplaint a liberal constructiggeePlumitallo v Hudson Atl. Land Co.,

LLC, 74 AD3d 1038, 103903 N.Y.S.2d 127 (2d Dep’'t 2010), the Court finds B8&t has
alleged sufficient facts from which it may be inferred that Defendantknowingly participaed

in a fraudulent scheme to deprive the milifis of a property right in the used cooking oil and
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their contractual rights. Accordingly, that part of the motion to dismiss the ooHaww
conspiracy claim is denied.

B. The Standard for a Preliminary Imction

A party seeking a preliminary injunction must show “(1) irreparable harm arskiG2y
(a) likelihood of success on the merits or (b) sufficiently serious questionstgdimg merits
and a balance of hardships tipping decidedly toward the paeing the injunctive relief.”

Covino v. Patrissi, 967 F.2d 73, 77 (2d Cir. 1998¢e alscCitigroup Global Mkts., Inc. v. VCG

Special Opportunities Master Fund Ltd., 598 F.3d 30, 35 (2d Cir. 2010). Preliminary injunctions

are “extraordinary remed[ieffjat should not be granted as a routine matter.” JSG Trading Corp.

v. Tray-Wrap, Inc, 917 F.2d 75, 80 (2d Cir. 199@ge alsdVinter v. Natural Res. Def. Council,

Inc., 555 U.S. 7, 24, 129 S. Ct. 365, 17Hd. 2d 249 (2008) (“A preliminary injunctiois an
extraordinary remedy never awarded as of right.”).

1. The Motion by the RGS Defendants for a Preliminary Injunction

The Court first addresses the motion by the RGS Defendants for a prelinnijjo@ction
enjoiningESIfrom, among other things, using GPS technology in connectioralliti ESI's
competitors. In so moving, the RGS Defendants make reference to the Fourth Amictiodhee
United States Constitutiothe “fruit of the poisonous street’ doctrirendmisappropriation of
trade secrets.

As aprocedural matter, the RGS Defendants have not answered ESI's complaint, nor
have they asserted any affirmative claims against any party in this litigatigncl#@ms not so

raised by the RGS Defendants are proijperly before this CourEeeRabbani v. Enzo Biochem,

Inc., 682 F. Supp. 2d 400, 413 n. 10 (S.D.N.Y. 2010)(declining to coredenpleaded claim
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on a motiorfor a preliminaryinjunction.) Therefore, the Court declines to consider the propriety
of injunctive relief, or any relief, on thesapleadedlaims.

Even were the Court to consider sbenpleaded claimghe Court would findhat the
RGS Defendants have failed to establish irreparable baless the injunction issues. In
particular, the Court notes thiie complaineef conduct- namely,ESI’'s use of GPS
technology to trace RGS'’s alleged theft of cooking oil — occurred in April 201R@sdwas
made aware of such conduct no later than August 2013 when the complaint was served on all of
the RGS Defendants. The RGS Defendants provide no credible reasomgistiéyr delay in
bring themotionfor a preliminary injunction.

In any event, at least with respect to any claims arising under the Fonethdfnent and
the “fruit of the poisonous tree” doctrine, the RGS Defendants have not shown theethey
likely to succeed on the merits, or a sufficiently serious question going to the, ofahese
unpleaded claims.

First, with respect to the Fourth Amendment cléime, RGS Defendant could state such a
claimunder 42 U.S.C. 8§ 1988jainst a state actor, or a private actor working in concert with a
state official. However, there is no such plaus#ilegation here. Rathdhe allegation is that
private entity, ESI, with no assistance from a state official, eedjagthe complaed-of
conduct, which is not a viable scenario for a Fourth Amendment claim.

Second, the “fruit of the poisonous tree” is an evidentiary doctrine that does not apply in

civil matters.SeeHargroves v. City of New York, 411 Fed. Appx. 378, 384 (2d Cir. 2011) (“The

‘fruit of the poisonous tree’ doctrine does not apply to civil actions brought under 8 1983[.]");

seealsoMatthews v. City of New York889 F. Supp. 2d 418, 433-34 (E.D.N.Y. 2012) (“the

Second Circuit has held ‘that the fruit of the poisonous tree doctrine may not be invoked to
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support a 8§ 1983 civil action, because the doctrine ‘is an evidentiary rule that opetia¢es
context of criminal procedure . . . and as such has generally been held to apply ontynial cri
trials.”) (citations omitted).

For the foregoing reasons, the Court denies the motion by the RGS Defendants for a
preliminary injunction.

2. ESI's Motion for a Preliminary Injunction

The Court turns to the ESI's motion for a preliminary injunction against the Defendant
beginnng with the element of irreparable harm.

i. Irreparable Harm

“The showing of irreparable harm is perhaps the single most important preeesfpuis

the issuance of a preliminary injunctiolKamerling v. Massanagr95 F.3d 206, 214 (2d Cir.

2002). Irrepaable harm requires a plaintiff to show “(1) ‘he is likely to suffer irreparafjury
in the absence of an injunction’; (2) ‘remedies at law, such as monetary damagesdagquate
to compensate for that injury’; (3) the balance of hardships tips in his favor; dtite(gublic

interest would not be disserved by the issuance of a preliminary injuntfRex’Med. L.P. v.

Angiotech Pharms. (US), Inc., 754 F. Supp. 2d 616, 620 (S.D.N.Y. 2010) (quoting Salinger v.

Colting, 607 F.3d 68, 74-75 (2d Cir. 2010)). The alleged injury must be “actual and imminent,
not remote or speculativeKamerling 295 F.3d at 214.

“The loss of good will constitutes irreparable harm . . . [and t]he interruption of the
availability of a necessary good can negatively effecfghechaser]’'s good will even if the

interruption is brief.” Gulf Oil Ltd. P'ship v. Smerci, CV-12—-4731 (SJF)(WDW), 2013 WL

394893, at *6 (E.D.N.Y. Jan. 30, 2013) (citation and quotation marks omittati)re’s Enters.,
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Inc. v. Pearson, 08 Civ. 8549 (H¥; 2008 WL 4700547, at *3 (S.D.N.Y. Oct. 24, 2008} ie
potential loss of customeasid goodwill in this case is @parable through monetadgmages
because it cannot be quantified; there is no way to determine how many customers the
plaintiff will lose either because it is being undersold twe flefendant] or because its products
acquire a bad reputation due to the low quality of the duplicates sold on [the defendant's
website].). Irreparable harm can also be established where the applicant fdimanane
injunction is threatened with the lossagfroduct that is essential to the life of tHausiness.”

Tom Doherty Assocs. v. Saban Entm 't Inc., 60 F.3d 27, 37 (2d Cir. 1995).

Here, the Court finds th&Sl has established irreparable haabsent preliminary
injunction, through the loss of gdavill. In particular, be record indicates ESI's customers are
not only refusing to do business with ESI in the future, but éinegroviding negative reviews

about ESI to other restauran{l®. Parisi Decl. § 37.)cf. True Fit Corp. v. True & Co., CIV.A.

12-11006 (GAO), 2013 WL 789213, at *7 (D. Mass. Mar. 4, 2013)(“True Fit offers no evidence
of ongoing negative reviews about True & Co and fails to support its position thaijanyy i
sustained canndite adequately compensated at a later timéli¢se negative reviews invariably
damage ESI’s reputation. The Court also notes that the irreparable harmirgpirgthat
there is evidence that the Defenddmse stolen oil from ESI containeesjen afer the filing of
this complaintand thusbeing made aware of the underlying allegations.

The Court further finds that the Plaintiff has established irreparable hatime byss of
business for a product — used cooking diat “is essential to the &fof the business.” Indeed,
there is evidencén the recordhat thecollection and sale of waste kitchen oil comprises over

50% of ESI's businessD( Parisi Decl. § 38.)
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The Defendants contend that the ESI had an obligation to mitigate their damagss and it
failure to do so proscribes any finding of irreparable harm. However, the Gulgthat the
ESI hasattempted to mitigate their damagesaking sure to locks oil containers while
investigatingand prosecuting the alleged theft.

The Defendats also attribute the ESI's monetary losses to other factors, such as ESI's
not paying customers for oil it collects. However, this denial simply goes teetlrt of the
ESI's case, which is based on the assertion that the Defendants’ theft of ESI’s oisie®Ise
customers intevrongfully believing that ESI collected oil without paying for it.

Finally, the Defendants contend that ESI's delay in seeking a preliminarytiojunc
precludes a finding of irreparable harielay in seeking a preliminaryjumction can weaken a
claim of irreparable harm because “the failure to act sooner undercuts the segeaoy that

ordinarily accompanies a motion for preliminary relief.” Tough Travelet, vt Outbound

Prods., 60 F.3d 964, 968 (2d Cir. 1995)(citation and quotation marks omitted).

The complaint was filed on August 13, 2013, in which it made the allegations that the
Defendants had stolen ESI's used cooking oil\aadstealing its customers. Howev&sSl|did
not move for a preliminary injunction until January 15, 2014, five months later. The Court also
notes that th&Slhas not movedbr a temporary restraining order against the Defendants
pending aletermination of the preliminary injunction.

“In assessing irreparable harm, courts may consider undue delay, if any, in the

application for the preliminary injunction.” N. Atl. Operating Co., Inc. v. EvergréstriButors,

LLC, 13-CV-4974 ERK)(VMS), 2013 WL 5603602, at *12 (E.D.N.Y. Sept. 27, 2018port

and recommendation adopted, @8-4974 ERK)(VMS), 2013 WL 5603596 (E.D.N.Y. Oct. 11,

2013)
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Prior to the Second Circuit's decisionSalinger a finding of delay defeated the

presumption of irreparable har®eee.qg, Weight Watchers Int'l. Inc. v. Luigino's, Iné23 F.3d

137, 144 (2d Cir. 2005). However, now that courts may not presume irreparable harm, the effect

of a finding of delay is uncertain. New Look Party Ltd. v. Louise Paris Ltd., 11 CIV. 6433

(NRB), 2012 WL 251976, at *10 (S.D.N.Y. Jan. 11, 2012) (“[Delay] is now simply one factor to
be considered in determining whether a plaintiff will, in fact, suffer imaga harm in the

absence of a preliminary injunction.Ntarks Org., Inc. v. Joles, 784 F. Supp. 2d 322, 333

(S.D.N.Y. 2011)"[ Salingef leaves open the question of what effdetimiff's delay should
have on the Court's determination of irreparable injuryHdwever, courts recognize that a

plaintiff's good faith efforts to investigate infringement can justify delaugh Traveler, 60

F.3d at 968.

Here, the Court notes that ESI filed the complaint in August 2013 and knew about the
Defendants’ alleged stealing since 2011. However, the record suggestsetisd Gghtning
wascaught stealing ESI's oil as recently as November 27, 2013, after the complsifiied
and only seven weeks prior to the filing of ESI’'s motion for a preliminary injuncfixrParisi
Decl. 1 20.)In this Circuit, ggnificantly longer periods of time have not foreclosed a finding of

irreparable harm. Seeqg, Bulman v. 2BKCO, Inc., 882 F. Supp. 2d 551, 564-65 (S.D.N.Y.

2012) (delay of several months did not precladieding of irreparable harmpMarks Org, 784
F. Supp. 2d at 332-36 (grantiagreliminary injunction despite neardysixteeamonth delay
between learning of infringing conduct ankihfy of motionby the moving parfy

The Court also findthat unlike the delay by the RGS Defendathg, delayby ESI
whether measured from August or November 2013, was excusable béweadskay was

caused, in part, by having to respond to two motions to dismMaks Org, 784 F. Supp. 2d at
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333 (finding that the delay caused by, among other things, a pending motion to dismiss, wa
excusable).

In short, the Court finds that the Plaintiff has establishedlement of irreparable harm
absent the issuance opeeliminary injunction against the Defendants.

ii. Likelihood of Success on the Merits

“The Court of course is aware that the question whether a private plaingifbloteain

injunctive relief under RICO remains open in this and most other tsrtGhevron Corp. v.

Donziger, 871 F. Supp. 2d 229, 254 (S.D.N.Y. 20¢8jnparee.qg.Allstate Ins. Co. v. TMR

Medichbill Inc., CV-00-0002 (CPS), 2000 WL 34011895, at *17 (E.D.N.Y. July 13, 2000)
(granting a preliminary injunction based on likelihood afcass of RICO claimyyith Bernard
v. Taub, No. CV 90-0501 (ADS), 1990 WL 34680, at *3 (E.D.N.Y. Mar. 21, 1990)(Spatt,
J.)(“this Court is of the view that Congress did not empower the district courtsito gra
provisional relief in the form of preliminary injunction to private plaintiffs in civil RICases.”)

However, the Court need not resolve the question of whether a private plaintiff such as
ESI may obtainnjunctive relief in a RICO case. This is becaus¢he Court’s view, ESI has
establishegdin addition to irreparable harm unless the injunction issues, a likelihood of success
on the merits odnother cause of actiernamely, theNew York Sate law clainof tortious
interference with the contracts of ESI's customers

As noted above,[t]he elemels of a cause of action alleging tortious intezfere with
contract are: (1) the existence of a valid contract between the plaintiff bind party, (2) the
defendant's knowledge of that contract, (3) the defendant's intentional procurerherthotit

party'sbreach of that contract, and (4) damag&hting, 79 A.D.3d at 694, 912 N.Y.S.2d 647.
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Here,the Court finds ESI have providsdfficientevidentiary support for each of these
elements.

Relying on the automatic renewal clauses in the procurecoeitactsthe Defendants
contend that ESI’'s contracts are unenforceable because they are for an endefation and
are, therefore, terminable at will by the customer. However, the fact thadrttracts may be
terminable at will does not mean thane also unenforcealdfi®m their inception

Further, contrary to the contention of the Defendants, the procurement contracts do not
fail to comply with the povisions of New York General Obligations Law 8 5-903(2), which
staes, in pertinent part, aslfows:

No provision of a contract for service, maintenance or repair to or for any real or

personal property which states that the term of the contract shall be deemed

renewed for a specified additional period unless the person receiving the service,
maintenance or repair gives notice to the person furnishing such contract service,

maintenance or repair of his intention to terminate the contract at the expifation o

such term, shall be enforceable against the person receiving the service,

maintenance or pair, unless the person furnishing the service, maintenance or
repair, at least fifteen days and not more than thirty days previous to the time
specified for serving such notice upon him, shall give to the person receiving the
service, maintenance or repuairitten notice, served personally or by certified

mail, calling the attention of that person to the existence of such provision in the

contract.

“Section 5903 of the General Obligations Law ‘was enacted to protect small businessimen w

unwittingly find themselves ‘married’ to setenewing maintenance or servitgge contracts’

Mobile Diagnostic Testing Servs., Inc. v. TLC Health Care Network, 19 A.D.3d 1145, 1146, 796

N.Y.S.2d 824 (4th Dep’'t 2005)(citation omitted).
The Court need not decide the question whether the procurement contracts here involved
a sale of goods or sale of services. As the statute makes clear, S&f®agplies only to

personal or real property, not commercial property like the oil purchased by E$, tfie
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Court findsthat theprocurementontracts here wenmgot the type of contract within the
contemplation of the New York State Legislature when it enacted Section 5-903.

The Defendants also ass#rat aliquidated damages provision in the procurement
contractgs, infact, an unenforceable penalty. The rule of laWMew Yorkis that aiquidated
damageprovisionis enforceable only to thextent that iconstituts “an estimate, made by the
parties at the time they enter into their agreement, of the extent ojuthetivat would be

sustained as a result of breach of the agreem#viD’' Holding Corp. v. Congress Fin. Corp., 4

N.Y.3d 373, 380, 795 N.Y.S.2d 502, 828 N.E.2d 604 (2005). However, even if a liquidated
damages provision is an unenforceable pentdt/renaincer of the contract may be valid and
enforceableSeeid.

As to the remainder of the elementghe claim for tortious interference with contract
the Court finds that ESI has come forth with sufficient evidentiary procitadksh that it is
likely to prove the Defendants’ knowledge of the ESI contracts; the Defennaatgional
procurement of the third party’s breach of that contract; and damages. lalpgriSihave
established a likelihood that the Defendamse aware of thenderlying contractsparticularly
giventhat (1) the oil came from E®randed containers and (2) the Defendants sent Termination
Letters to ESI on behalf of ESI's customeB. Rarisi Decl, { 19, 33.)

ESI alsosubmits documentary evidence, in the form of GPS tracking reports and
surveillance photographs, establishing a likelihood that the Defendants did, iofegtire to
steal ESI's oil; fraudulently induce ESI's customers into believing that BSlocallecting but
not paying for the oil; and tinecontactESI’'s customer’s and procuaebreach of ESI's contracts
by sending the Termination Letter of behalf of ESI's former custometd[{ 2, 3, 8J. Parisi

Decl. 11 210.) In this regardhe Court rejects the Defenddntenclusory assertion, as not
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supported byherecord, hat they obtained contracts with former ESI customers through lawful
canvassing and solicitation calls.

The Defendantalsocontend that none of the arrests for theft resulted in any convictions.
However, to prevail on its tortisunterference claingSl is not required to prove that the
Defendants engaged in any criminal misconduct.

The Defendants further maintéimat there is no allegation that the Termination Letters
did not contain the customers’ actual authorization. &les, the Defendants misst&8I's
position. ESI does not contend that its former customers did not sign the Terminatos. Let
Rather, EStontends that those letters were procured by fraud. Further, although not ecessar
to prevail on its fraud eim, the Plaintiffs have establishatikelihood that the statement that
the customer had “decided to use another delivery service due to their alsbtyé my needs
better” was itself false.

Finally, the Defendants contend that the total amouni &froty collected in the Long
Island market since it started doing business there in April 2012 does not approaaytue all
lost number of gallonsufferedby the Plaintiffs. Thus, the Defendants assert, other factors
contributed to the Plaintiffs’ alged losses. However, this contention spéakse measure of
damages, not to the fact that the ESI has established a likelihood that it did, snffact
damages as a result of the Defendaaitsgedconduct.

In short, the Court finds that ESI hdemonstrated a likelihood of success on its claim
under New York $ate law for tortious inference with contract. However, atehitystage of
the litigation, the Court makes no statemexttsut the merits of ESI's remaining claims,
including the RICCand state law comrsion/misappropriation claims.

1. CONCLUSION

32



In conclusion, the Court grants in part and denies in part the Defendants’ motions to
dismiss. The Court further denies the motion by the RGS Defendants for a preliminary
injunction.

Finally, the Court grants ESI's motion f@reliminary injunctive relief. The Court
recognizes that “[ijnjunctive relief should be narrowly tailored to ficgpelegal violations”

and “should not impose unnecessary burdens on lawful activity.” Waldman Publ'g Corp. v.

Landoll, Inc, 43 F.3d 775, 785 (2d Cir. 1994) (citing Soc'y for Good Will to Retarded Children,

Inc. v. Cuomo, 737 F.2d 1239, 1251 (2d Cir. 1984)). In this case, the Court finds that ESI's
proposedoreliminaryinjunction enjoining the Defendaritisom (1) interfering with servicing
ESI's customers reflected in the contracts(which contracts were improperly interfered with
by Defendants (2) from (further) interfering with any of ESI's contracts with its remaining
customers; and (3¥{ealirg) any(further waste cooking oil from ESI, and for such other and
further relief as this Catimay deem just and proper” is appropriateh the caveat that the
Court removess unnecessary the referenttepastnterferenceoy the Defendants
For the foregoing reasons, it is hereby
ORDERED, that the Defendants’ motions to dismiss are granted in part and denied in
part. The motions are granted to the extent the New York General Business Law § 349
claims are dismissed. The Defendantstions to dimissaredenied with regard tthe
claims under RICO, for conversion or misappropriation, tortious interference with
contract, and conspiracy; and it is further
ORDERED, that the motion by the RGS Defendants for a preliminary injunction agains

the Plaintff is denied; and it is further
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ORDERED, that the motion by ESI for a preliminary injunctégainst the Defendants
granted. The Defendants are enjoined from (1) interfering with servicifg d&Stomers
reflected in the contracts attached to ESI'sa@of motion; (2) interfering with any of
ESI's contracts with its remaining customers; ande@)oving any waste cookirail
from the premises of ESI's customers

SO ORDERED.

Dated:Central Islip, New York
March 5, 2014

Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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