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SPATT, District Judge.

This is an appeal filedroSeptember 5, 2013 blye appellant KLG Gates LLP ("KL,
a law firm,from the orders of the United States Bankruptcy Court, Eastern District of New York
(Eisenberg, J.), entered on April 29, 2013 and July 8, ab&3'Disqualification Orders?)
These orders disqualifie€LG as counsel to (1) the Brown Publishing Company (“BPC”) and
Brown Media Holdings Company (“BMH” and dettively, the “Debtors”) and (2he Brown
Publishing Companyifjuidating Trust (the “Ligidating Trust”), and orderadLG to disgorge
$100,000 of previously approved and paid fees. The Bankruptcy Court disquélifeedased

on its conclusions that (1) an implied gretition attorneyclient relationship existed heeen
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KLG and certain offte Debtors’ managers and €L.G’s 2010Statement pursuant to Federal
Rule of Bankruptcy Procedure 2014 (“Rule 2014”) failed to adequately inform the Court of its
relationship withthosemanagers, certaicreditors of the Debtors, and other parties in interest.

For the following reasons, the appeal is granted in part and denied in part.

I. BACKGROUND

In late 2008, certain BPCanagers feared that Windjammer Capital (“Windjammer”), a
BPC warrant hioler, would exercise an equity “put” option that woulimately result in the
forced sale of the Debtgirassets to repay Windjammer for mezzanine financing obtained by
BPC.

On December 11, 2008pelDempsey (“Dempsey”), as BPC’s General Counsel, called
thenKLG Partner Edward Fox (“Foxfpr advice on how the managers could retain cowrol
BPC in light of the thregbosed by Windjammer. Dempsey and Fox had wotbgether at a
law firm from 1995 to 1997. Fox asserts that he was being asked for advice from, and was
giving advice toDempseysolely in Dempsey'’s capacity as BPC’s general counsel, and not on
behalf of any insiders of BPi@ their personal capacities

On December 12, 2008, Dempsey sent Fox a follow-up email, with an attached
memorandum (the “Warrant Put Memo”). The Warrant Put Memo set forth a versioraof a pl
Dempsey had proposed to deal with Windjammer. Specifically, Dempsey, Roy BBB@Is
President and CEO, and Joseph Ellingham, BPC'’s Vice President ant&leCtively the
“Brown Insiders”) would form a compg referred to as “New LLC,” which would acquire all of
the Debtors’ assets in such a way that BR@favorable tax status would not carry ovethi®
New LLC. Once this was dontlae New LLC, as a much more tafficient entity than BPC,

could, by consent of the lendesgll enough assets to raiseridlion and pay Windjammer.



In follow-up conversations between Fox, Dempsey, and possibly Beganding the
Warrant Put Memo, Fox admittedly provideoime advice with respect to tNew LLC
Transaction.The parties dispute the precise sabjaatter of the followup conversations,
particularly whether and to what extent Br®wn Insidersinterests were emphasized as
opposed to the Debtors’ interesBrown testified that Fox advised that the best veayhe
Brown Insiders to accomplish their goals of retaining controlemdinating the threat posed by
Windjammer was a quick sale of the Debtors’ assebsnkruptcy to New LLC, undehe
provisionsof 11 U.S.C. 8§ 363. Fox testified that the primary subject matter of the discussions
was the extent to which the New LLC transaction might saddle the Debtors witlustax
liabilities. Fox stated thahe dismissed the New LLC Transaction as a “crazy tax avoidance
scheme” which the IR8ight notsupport. Fox also stated that, to the extent the question of
whether and under what conditions Br@wn Insiders could purchase the Debtors’ assets was
discussed, he advised that, in bankruptcy, any transaetiolving the Brown hsiders would be
heavily scutinized by the Bankruptcy Court, and that anylydhemwould have to be subject
to higher and better offers.

Dempsey testified that he had a laundry list of questions for Fox that bore both on the
financial health of the Debtors and the interests of the BPC sharehdargsey also testified
thatFox advised against pursuing the New LLC Transaction outside bankruptcy, famthée
advised that — “all of these questions,” including the — successor liability pmbtendd be
answered in bankruptcy. Nonetheless, at this point, on December 29, 2008, Fox advised
Dempsey that the proposed transaction might be disregarded by the IRS or thacawsham,
and that the Brown Insiders might be personally liable for BPC’s tax and otigatmis under

doctrines of corporate veiiercing and successor liability.



On or about December 29, 20G®x sent Dempsey an engagement letter, which was
dated December 24, 2008 (the “First Engagement Letter”). The FgagEment letter was
addressed tBDempsey a¥ice President and General Counsel of BPC, and included a signature
line for Dempsey to sign in that capacity. The First Engagement Listteregjuested a $10,000
fee, which the Debtors paidzrom December 2008 through the Debtors’ bankruptcy filing on
April 30, 2010, KLG billed BPC for its work and was paid by BPC only. KLG never issued a
bill to Brown, Dempsey, or any other Manager individualhgl never received a payment from
any of them.

TheFirst Engagement Letter providétht KLG understoodht it was

being engaged to act as counsel solely for Brown Publishing Company and not for

any affiliated entity (includingarents and subsidiaries), shareholder, director,

officer oremployee of Brown Publishing Company not specifically identified

herein

Between January and May or June of 2009, there was very little contact bEtw&en
and the DebtorsKLG did not issue any invoices to the Debtors during this period.

Further, during this time period, the Brown Insiders tried, unsuccessfully ancaiypa
unknown to KLG, to effectuate a transaction outside bankruptcy to avoid many of the
aforementioned tax and succeskability problems In about January of 2009, Dempsey and
Ellingham formed New LLC, as comtglated in the Warrant Put Memo. However, they did so
under a different name: Business Publications, LLC (“Business Publicgtiong’of the
Debtors in this case. This was done in a bid to effectuate the New LLC Transecproposed
in the Warrat Put Memo. This attemfdiled and was ot further pursued.

On June 5, 2009, Brown and Dempsey met with Fox and Eric Moser (“Moser”), another

formerKLG partner, in KLG’s Manhattan offices. Brown testified that the dominant dubjec

matter for discussion at the meeting was how BPC’s shareholders migheabgurebtors’
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assets, free and clear of liens, through a quick bankruptcy sale to a new compan$lund
U.S.C. § 363, and thus maintain their control over the Debtors’ businessemalatively little
was discussed otherwise with reqpecthe Debtors’ affag. Brown further stated that, after this
meeting, based on KLG’s advice, he felt confident that a bankruptcy filing, fdldy a quick

8 363 sale, would be the best way for the BPC shareholders to maintain control whilesether
dealing with the Windjammer problem.

By contrast, Fox and Moser testified that this was just a typical, pre-lpadokmeeting
with the principals of a corporate client. They also testified that, insofgp@aslaase by the
Brown Insidersvas discussedhey indicated that this was possible, but the insiders’ bids
would be subject to better bids, and an independent director would need to be appointed to
oversee the sale process so as to avoid the taint of a conflict of interest.

Thereatfter, in July 2@) Fox sent Dempsey a retainer agreement, serving as a rider to the
First Engagement Letter. The retainer agreement provided, in es$endd,. @ would require a
$100,000 retainer while representing the Debtors in bankruptog.retainer agreement stated
that it was “[c]onfirming our discussions concerning the retainer payment in ciamnedh our
ongoing work for Brown Media Holdings, LLC [] and Brown Publishing Company.” Both the
First Engagement Letter and the Retainer Agreement were returnédtsigned by Roy
Brown as Pesident and Chief Executive Officef BPC/BMH, in August of 2009.

On August 20, 2009, Fox sent Dempsey a letter asking for the Debtors to waive
certain potential conflicts of interest on the part of KLG (the “Conflict Wdbegter”). The
Conflict Waiver Letter stated, in pertinent part:

As you know, the Firm [KLG] currently represents [certain of the Debtors’

securedienholders] in connection with various lending and other matters (the
"Bank Matters"). Accordingly, if the Firm were to represent Brown in the Brown



Matter [i.e. the Debtors’ bankruptcies], the Firm would have ongoing duties of

loyalty to both Brown with respect to the Brown Matter and the Banks with

respect to the Bank Matters . .. . Because the Brown Muaitethe Bank

Matters are not related, we believe that we would be able to provide

appropriate representation of both Brown in the Brown Matter and the Banks in

the Bank Matters and that our representation of each client will not be materially

limited by ou responsibilities to the other. Moreover, except for [Mr.

Fox] and Eric Moser, who represent certain of the Banks in certain corporate trus

matters, the Firm lawyers working for the Banks in the Bank Matters will not be

involved in the representation of Brown in the Brown Matter.

Thus, as of August 2009, KLG was aware of a possible conflict on behalf of the Debtors
and their lien creditors. In particular, at the time these bankruptcy caseslasrFox and
Moser represented PNC Bank (“PNC”) in its capacity as indenture trusteetéon cer
bondholders in the highly publicizé&thron bankruptcy case. Also, Fox and/or Moser
represented Wilmington Trust, in its capacity as indenture trustee, in cameit theDelphi
bankruptcy case. Fox and Moser were also the primary attorneys for the Delitaystour
course of that case. Brown countersigned the Conflict Waiver Letter ori betied Debtors
and returned it to KLG, thus apparently manifesting the Debtors’ consent to the eahcurr
representatins.

After the meeting of June 5, 2009, the Brown Insiders began seeking financingrfor the
purchase of the Debtors’ assets in bankruptcy. Brown testified that he infooxéaaFhe
wanted to propose a transaction to certain of the Debtor’s secured lienholdesyithery
would finance a purchase, by tBeown Insidersof the Debtors’ assets in bankruptcy under 11
U.S.C. 8§ 363, with a price tag large enough to make the secured lienholders whole. Falx advise

that the secured lienholders should receive less than full payment, so as to auaitioa sit

where the Bankruptcy Court might disapprove the transaction.



In light of thisconcern, a series of email communications and document exchanges
ensuedetween Brown, Dempsey, and Fegardinghe Brown Insiders efforts topersuade the
secured lieholders to fund their bankruptcy purchase of the Debtors’ assets.

On August 22, 2009, Dempsey emailed Fox a memo, written by Brown, which was
meant to go té&ary Bes of PNC Bank, N.A., an agent tife secured lienholders. (“Draft
Proposal Memo”). The Draft Proposal Memo was designed to conviececured lienholders
to support a transaction which wesmewhat similar to the New LLTransaction, only to be
done in the bankruptcy context.

An email senby somene from BPQn early September 2009 asked Fox to review the
Draft ProposaMemo and determinié there were any “glaring problemsThe email also stated
that the debt owing to theecured lienholdensas about $69 million, and asketiether a price
of $60 million was ‘enough of an impamnent.” Fox replied by email stating, “we’lke a look
and get back to you.”

The Draft Propsal Memo contemplated that the “managevstuld put the Debtors in
bankruptcy under Chapter 11 of the U.S. Bankruptcy Codenfhile Debtors would
immediately file a motion under 11 U.S.C. 8§ 363 to sell their assets in an open bidding. process
Thesecured lienholders would finance a stalking-hars@reliminarybid by “Newco,”a new
company formed by the “managers,”$80 million.

On September 9, 2009, Fox sent Dempsey an email containing a black-lined version of
the Draft Responsive Memo, highlighting where Fox and/or someone else at KLGdad m
extensive edits (the “Edited Responsive Mema”).

By this time, the Revised Propbdssemo had already been sent to Best at PNige

most significant change in the Revised Proposal Memo was that it called fahasgriprice that



ranged between $580 million, whereas the Draft Proposal Memo frbmmpsey had
called for a flat purchaseipe of $60 million.

PNC had expressed reservations about whether a quick sale of the Debtorsinakesets
11 U.S.C. 8 363 in Bankruptcy Court was a good solution to the Debtors’ various problems.
Thus, Brown and Dempsey drafted a memorandum to respond to PNC’s concerns (the
“Draft Responsive Memo”). The Draft Responsive Memo essentially explainedribes
options for dealing with BPC’s debt, both bankruptcy-related andaakruptcy relatedIt also
set forth the reasons why Brown believed that a quick sale in bankruptcy under 11 U.S.C. §
363 to Newco was the best option.

On October 30, 2009, Brown, Fox, and Dempsey met once again at KLG’s
Manhattan offices. The purpose of this meeting was for Brown and theBotven Insiderdo
apprise KLG of he insiders’ efforts to obtain financing to buy the Debtors’ assets. Fox
maintains that he never advised the insiders about their purchase of the assets, but
that Dempsey kept him generally apprised of these matters.

In aboutJanuary of 2010, the Browndiders were working primarily with three (3)
prospective financiers: (1) Goldman Sachs; (2) Guggenheim Partners €i&wega”);and
(3) Prospect Capital.

On January 22, 2010, Dempsey and Fox participated in a phone conference with
representatives froi@oldman Sachs. Fox insisteat he attended this meetingC@mpsey’s
request, solely in his capfcas counsel for the Debtorslowever, Browntestified that Fox
touted the benefits of the § 363 sale to Goldntapecifically, Brown statethatFox explained,
in essence, that a 8 363 sale would proceed so quickly that other potential bidders would not

have time to do their due diligence, which presumably decreases the likelihood oficgmpe



bids and correspondingly increases the chances thBtae Insiders, through Newco, would
securghe Debtors’ assets. The insiders did not have their own counsel at this time for thi
discussion. The Brown Insiders eventually reached an agreement with Guggenheim

In March 2010, shortly before the filing of the bankruptcy petition, the Browddrssi
formed Newco, as contemplated in the Draft and Revised Proposal Memos, using
a different name: Brown Media Corporation (“Brown MediaThe Brown Insiders were
the only equity stakeholders in BrowAt this time,Fox provided Dempsey with a “preliminary
list of tasks” that would need to be completed, including “[clomplete negotiationsliregéhe
[Brown Media assepurchase agreementAPA”)].” Fox advised Dempsey that “[o]bviously,
this presumes that Newco Hasen formednd retained counsel with whom we can negotiate to
the extent necessary.”

On April 7, 2010, approximately three weeks prior todhte of theDebtor’s bankruptcy
petition, onFox’s suggestion and recommendation, Brown Media retained Fox’s friend, Richard
Levy, torepresent it in the course of negotiatthg Brown Media APAwith the Debtors, under
which Brown Media would serve aset stalkinghorse bidder in theontemplated auction sale of
the Debtors’ assets under 11 U.S.C. § 363. Fobbadmeacquainted with Levy when they
worked together at a prior law firmox and KLG represented the Debtors in these stalking-
horse negotiationsyhich lasted for several weekssulting intheexecution of the Brown
Media APA sometime aftehé instant bankruptcy petitiomeere filed.

KLG had previously informed the Brown Insiders that, if they wanted to pargadipat
any auction sale of the Debtors’ assets in bankruptcy, the Debtors would need o @appoi
independent director to oversee all atp®f the sale, so as to remove any taint of conflicting

interests from the transaction.



Initially, the principals of the Debtors wanted to hire Josepinaniec, a director of BPC,
for the job, and they offered Szfraniec the position on behétieobDebtors. However, Szfraniec
declined the position.

Fox latersuggested and recommended his former colleague, Thomas Caf3oA,
and a Certified Insolvency and Restructuring Advisor, for the position of independetbdire
Carlson is not an attorney, bug has significant experiencergstructuring, reorganization, and
auditing practice However Carlson had no experience in the publishing business. Fox first
became acquainted witarlson in connection witthe Delphi bankruptcy case. In thatss
Fox repesented Wilmington Trust, and Carlson was financial advisor to the creditors’
committee. Tie Debtors’ respective managibgards approved Carlson on April 30, 2010, the
date the Debtors filed their petitions.

Between April 30, 2010 and May 1, 2010, each of the Debtors filed “bare bones”
petitions for reliefin the Bankruptcy Court under Chapter 11 of the Bankruptcy Code.cases
wereultimately consolidated for procedural purposes only. On May 4, 2010, three to four days
after the bankruptcfilings, KLG moved to sell the Debtors’ assets under 11 U.S.C. § 363, on
expedited notice, with Brown Media as the proposed introductory bidder.

Each of the Debtors subsequently filed an application pursuant to 11 U.S.C. 88 327 and
1107 to retain KLJ as counsel for their respective bankruptcy estates. Pursuadetr#ab Fe
Rule of Bankruptcy Procedure 2014, KLG was required to submit an affidavit settimgifort
connections between KLG and any parties in interest to the bankruptcy catieg. fét
KLG, Foxfiled such an affidavit (the “Rule 2014 Affidav)t” The Rule 2014 Affidavit stated
that the Debtors had 1,250 creditors, of w88 were being, or had been, represented by KLG

in unrelated mattersAn anneed exhibit alphabetically listeall 483 creditors. Among the
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creditors listed are PNC and Wilmington Trust. The list specifies that PNC and Wdming
Trust were the agents for certain of the Debtbhestholders.KLG admitsthat it could not have
sued either PNC or Wilmington Trust on behalf of the Debtors if such litigation became
necessary.

On June 28, 2010, the Bankruptcy Court approved the Debtor’s retention of KLG.

Fox and Moser were lead counseld the primary billing attorneys for the Debtors. Fox and
Moser have since left KL@r other law firms.

On July 19, 2010, the 8§ 363 sale of the Debtors’ assets took place, lasting for roughly 23
hours, with multiple rounds of vigorous bidding, primarily between PNC and Brown Media.
Levy appeared at the auction sale @snsel for Brown Media, and Fox appeared as counsel for
the Debtors. The assets were sold in 3 different Btswn Media was declared the successful
bidder for most of the Debtors’ assets. However, Guggenheim withdrew its financing
commitment before Brown Media couttbse. Thus, PNC, as the next-highest bidder, became
the successful bidder. The total purchase price tendered for the Debtors’ aslselisig cash
and debt forgiveness, wapproximateh$27,090,000.

On June 16, 2011, the Court confirmed the Debtors’ third amended joint plan of
reorganization (the “Plan”). The Plan established the Brown Publishing Corhjgamnyating
Trust to succeed to the assets of the Debtors’ estates, including all dearstésno Carlson
was appointed Liquidating trustee. The Plan provitiatithe Liquidating flustcouldretain
KLG on a contingent fee basis to pursue affirmative recoveries, which it did.

Meanwhile, m March 29, 2011, shortly before the Plan was confirmed, Carlson, Brown,
andDempsey, together witBrown’s wunsel, met at KLG’s offices in ManhattaAt this

meeting,Brown learned that he would likely be sued on behalf of the liquidating trust, yet he
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did not raise any oppii®n to confirmation

Almost a yealater, on March 15, 201Brown filed apro se motion to disqualify KLG
from representing the liquidating trust in connection with the litigaéigainst him, referred to
hereinas the"Brown Adversary Proceeding” (the “Disqualification Motign"The basidor the
Disqualification Motion was that a cthict of interest arose, due to the fact that, pre-petition,
KLG, rather than acting exasively for the benefit of it%official” clients, the Debtors, was
really acting for the benefit of Brown and other Brown Insiders, to help themam abe
Debtors’ assets in bankruptcy. On May 6, 2012, KLG, on behalf of the liquidating trust under
seal filed its objection to the Disqualification Motiamder seal.

On September 17, 201this time with the aid of counseBrown filed a motion to
amend the Riquaification Motion, citingnewly discovered factsoncerning KLG’s
representation of PNC and Wilmington Trust, and KLG'’s failure fully to disclus@aature of
the representation in its Rule 2014 Affidavit (the “Motion to Amend”). The Motion to Amend
also specifically asked that this Court order KLG to disgorge any legail tesd been paid in
connection with the instant bankruptcy cases.

While the Disqualification Motion was pending, Fox left KLG and joinega law firm,
Polsinelli. Then, on behalf of the trus€{L. G moved to withdraw and substitute Fox and
Polsinellias ounsel for the Liquidation Trust in the adversary proceedings. Fox had been the
primary KLG partnern the matter and the one with most of the conflicts complained about in
the Disqualification Motion.

On April 29, 2013, dllowing a threeday evidentiary hearing, the Bankruptcy Court
disqualified KLG based on (1) an implied, undisclosed pat#ion attorneyclient rdationship

between KLG and thBrown Insidersand (2)KLG'’s failure to make poper Rule 2014
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disclosures. In re Brown Pub. Co., 10-73295, 2013 WL 1795924 (Bankr. E.D.N.Y. Apr. 29,

2013). In particular, the Bankruptcy Court found that “even though KLG never had a formal
arrangement in place to establish such a relgtigprwith Roy Brown or any other BPC insiders,
and even though the First Engagement Letter says that KLG was not signingmeseme
insiders, these facts do not foreclose the existence of such a relationship if enadiexist in
substance.Id. at *13. The Bankruptcy Court further stated:

Even if Mr. Fox is entirely truthful and accurate in stating that he and Joel
Dempsey never actually directly discussed those aspects of the Warrant Put
Memo that related solely to the insiders’ interestsfaberemains that Mr.
Dempsey asked him for advice on those points. Indeed, Mr. Dempsey
unequivocally testified that he reached out to Mr. Fox not only on behalf of the
Debtors, but also on behalf of BPC’s shareholders, which included Roy Brown.
Further,the Warrant Put Memo clearly raises issues that pertain almost
exclusively to the interests of BPC insiders. Indeed, the issue of whether the
insiders could maintain control by virtue of the New LLC Transaction was a
primary theme of the Warrant Put Memo

Therefore, under Restatement § 14(1), Mr. Dempsey, on behalf of Roy Brown and
others, manifested to Mr. Fox a desire that Mr. Fox provide them with legal
services, i.e. advice, with respect to their individual interests. Moreoveg whil

Mr. Fox may not have overtly manifested consent to provide such advice, and
may indeed never have actually provided it, he thd to manfest lack of

consent to do so” in that the record is devoid of any instance where Mr. Fox
refused to provide the advice sought wigspect to the insiders’ interests.

Indeed, a lawyer “may . indicate consent [to provide legal services] by action,
for example byperforming services requested . . . .” Restatement § 14,
comment e.Mr. Fox admits that he did perform services requested in that he did
offer some input on the Warrant Put Memo, which again inextricably blended
considerations of both the Debtors’ and the insiders’ interests. Moreover, in
light of the foregoing, Mr. Fox clearly had reason to suspect that Mr. Dempsey,
on behalf of Roy Brown and the other insiders, was relying on Ed Fox to
provide advice with respect to the insiders’ interests in addition to the Debtors’.

The Draft Proposal Memo, the Revised Proposal Memo, and Draft Responsive
Memo patently were not wréh on behalf of the Debtors, but plainly were

drafted by and on behalf of Roy Brown and other insiders of BPC, and they
clearly addressed the interests of Roy Brown and “certain manajd&sC.

Mr. Dempsey clearly asked Mr. Fox for input with respect to these memoranda,
and Mr. Fox gave it. In commenting on the Revised Proposal Memo, Mr. Fox
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opined that the range of sale prices from $50-60 million wa#éf than the

Draft Proposal Memo'’s fixed offer of $60 million. Even though KLG contends
that Mr. Fox offered this input in order to look out for the Debtors’ interests
(since assetaluation has serious implications in any complex bankruptcy case),
the trial in this matter was not the time for Mr. Fox to make this clear; he should
have made this clear his initial replies to Mr. DempsegeeNY RPC 1.13
(requiring that, where the lawyer for an organization communicates with
constituents of the organization under circumstances where the constituents’
interests might differ from the organization’s, taeryer must make clear that

s/he represents the organization, not the constituents).

Moreover, when Mr. Dempsey sent the Draft Responsive Memo to Mr. Fox, Mr.
Foxreplied with an emastating simply that KLG would “take a look and get
back to you.” Sametime later, Mr. Fox sent the Edited Responsive Memo, the
blacklined version of which contains numerous, substantial revisions to the
Draft Responsive Memo. Again, KLG conterldat these edits were made so

as to look out for the Debtors’ interests, buén if this were trughe right

forum for KLG to make this clear was not at trial, or in its present briefs, but
rather inthe very email containing the Edited Responsive Memo.

Thus, we have a situation where Messrs. Brown agrd@zey “manifested their
desire’that KLG give them legal advice with respect to their own individual
interests, and reached out to Mr. Fox for legal advice on several memoranda
which patently pertained to their intereskdr. Fox, rather than refusing to
provide such advice, @t least making clear that any advice he did

provide was only on behalf of the Debtors, instead simply offered input which
Messrs. Browrand Dempsey could easily have interpreted as being for their
own personal benefitT herefore Messrs. Brown and Dempsey sought legal
advice from Mr. Fox; Mr. Fox failed to manifest lack of consent; and the
circumstances clearly indicated that Mes@rown and Dempsey had reason to
rely on Mr. Fox’s providing the advice.

The Court is aware that attorneys retained to represent a corporate debtor are
often asked to provide some guidance or legal advice to its principals on their
personal behalfAt times, theras a fine line between debtor’s counsel’s
capacity to differentiate between adequate informatiobehalf of the debtor

and legal advice strictly for the benefit of the individuals. The insiders

need to be informed that they need to retain separate counsel to pursue their
individual needs. There is no evidence in this record that this was done.
Therefore, the Catifinds that a prepetition attornejient relationship arose
between KLG and the BPC Insiders.

Id. at *14-15.
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However, “[m]ore disturbingto the Bankruptcy Court “[wa]s the fact that Mr. Fox's
Rule 2014 Statement on behalf of KLG fails to abide by the spirit and intent of Rule 2014 [of t
Federal Rules of Bankruptcy Procedurée.”at *15. In this regard, the Court found:

KLG filed a general statement indicating that they may or may not have been
retained by certain creditors of the debtor and, to the best of their knowledge, they
did not know of any conflict. This statement did not point out which of the 483
creditors, attorneys or parties in this case it had had specific dealings with or
which ones the firm had a continued legal relationship with at or about the time of
the filing of this debtor's case. At a minimum, it is incomplete. It did not set forth
any circumstances that might have any adverse interest in connection with the
present representation of the Debtor. KLG's failure to poinit®prior

relationship to significant creditors, and to its prior relation with the insiders,

belies the spirit of Rule 2014.

[E]ven assuming, as KLG vigorously argues, that it's concurrent or prior
representation of 483 of the debtor's creditors never gave rise to a disabling
conflict of interest, disqualification may be warranted if they did not adeguatel
disclose the nature and scope of the representation under Rule 2014. If KLG was
relying on Roy Brown's signature on the conflict waiver letter to cureabsolve

KLG of any conflict arising from its representation of creditors, that wasve
immaterial as to whether KLG adequately disclosed the nature and scope of
representation of specific parties so that the court and the uninformedslebto
creditors could make a determination as to whether they should be retained in this
case.

Clearly, Mr. Fox knew that he needed to obtain a waiver from the principals of
the debtor in regard to his relationship with the banks that also had a relationship
with the Debtor. However, that waiver agreement is between the debtor and
KLG. It does not waive KLG's duty to the court pursuant to Rule 2014. For KLG
to merely acknowledge in its Rule 2014 Affidavit that it had represented 483 of
the debtor's creditors, without more, is inadequate disclosure. KLG's failure to
point out which counsel it had worked with and merely that it represented certain
creditors who remained creditors in the case belies the spirit of the mamdate f
adequate disclosure. Even if this inadequate disclosure was unintentional and
inadvertent, it does not excuse the failure to disclose possible conflicts oftinteres

Id. at *16. The Bankruptcy Court reserved decision on sanctions, saatiofows:

While the Court finds both that KLG was conflicted throughout its representation
of the Debtors in this case, and that KLG made inadequate disclosure in its Rule
2014 Affidavit, the Court is not now in a position to decide what sanctions, if any,
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should be imposed as a resulherefore the matter of sanctions will await a
separate hearing at a later date.

Id. at *13. The Bankruptcy Court also indicated that, after a hearing on sanations,
order “w[ould] be entered in this case on all matters raised and addressed*1i. at
On May 16, 2013, following oral argument, the Bankruptcy Court indicated that it would
deny KLG’s motion to substituttie Polsinelli law firm The Bankruptcy Court noted on the
record that “Fox clearly papered the case to look as if he were represkatdepbtor only. But
his actions say differently. Unfortunately for him, Mr. Brown kept evemyad-”
On May 20, 2013, the Bankruptcy Court formally denied the motion to substitute and
directed the Liquidation Trustee to secure new counsel independent of Fox arfdrkh&
reasons statl on the record at the May 16, 2013 hearing and in the order dated April 29, 2013.
On June 27, 2013, the Bankruptcy Court made the following remarks on the record:
[F]or two and a half years while this case was going on Mr. Brown never
said anything about there being a reason to disqualify KLG GAtealong
when he thought that KLG Gates was helping him that was okay. It did not
-- he did not bring the issue that you [Mr. Brown’s counsel] provided him
with to the Court until he became subiject to litigation, and then felt that it

was a good tactic.

Now, he has a legal background, he knows when to bring an action or when
notto...

On July 8, 2013, the Bankruptcy Court (1) confirmed KLG’s disqualification from the
main bankruptcy case; and (2) directed KLG to return $100,000 of the money it made in the
bankruptcy case to the TrudfLG, rather than theiquidation Trustee appealedheJuly 8,
2013andApril 29, 2013 orders pursuant to 28 U.S.C. § 158(a).

On Decerber 18, 2013after the parties fully briefed the appdhis Court directed the
parties to submit supplemental memoranda concerning KLG’s standingdal &mm the

Disqualification Qders.
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The Court will first address whether the orders appealed from are final unde$ 28 U
8 158(a); then whether KLG possesses standing to appeal those orders; and subseguently
merits oftheappeal.
[I. DISCUSSION

A. The Standard of Review

Under 28 U.S.C. 8§ 158(a), district courts have jurisdiction to hear appeal¥ittam
judgments, orders, and decrees” of bankruptcy courts. A district court masn; affodify, or
reverse a bankruptcy judge's judgment, order, or decree.” Fed. R. Bankr. P. 8013ng%&-afdi
fact, whether based on oral or documentary evidened,rsft be set aside unless clearly
erroneous. . . .Id. Legal conclusions by the bankruptcy judge recdemeovo review on

appeal._In re Charter Commc'ns, [r691 F.3d 476, 483 (2d Cir. 2012¢rt. denied133 S. Ct.

2021 (2013).
“While the bankruptcy court's findings of fact are not conclusive on appeal, ‘the party

that seeks to overturn them bears a heavy burdent€ Lehman Bros. Holdings, Inell5 B.R.

77,83 (S.D.N.Y. 2009) (quoting H & C Dev. Group, Inc. v. Miner (In re Miner), 229 B.R. 561,

565 (2d Cir. BAP 1999)). “A finding is ‘clearly erroneowghen” the reviewing court is “left

with the definite and firm conviction that a mistake has been madee”Ames Dep't Stores

Inc., 582 F.3d 422, 426 (2d Cir. 2009) (quoting United States v. U.S. Gypsum Co., 333 U.S. 364,

395 (1948)).
B. Finality

As an initial matter, Brown contends that KLG’s appeal should be dismissed because
KLG did not appeal from the Bankruptcy Court order dated May 20, 2013, which denied the

Liquidating Trusts motion tosubstitutePolsinelli as counsel for KLGIn responseKLG
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contends that the Bankruptcy Court order dated July 8, 2013 was the only final and appealable
order from which KLG could have appealed its disqualification.
“The standards for determining finality in bankruptcy differ from those egliple to
ordinary civil litigation. This difference is due to the fact that a bankrymtogeeding is
umbrella litigation often covering numerous actions that are related ot lmebtor's status as
a litigant and that often involve decisions that will be unreviewable if appellate jurisdictistsex

only at the conclusion of the bankruptcy proceeding.” In re Quigley Co., Inc., 676 F.3d 45, 51

(2d Cir. 2012)(internal citations and quotation marks omitteet}, denied133 S. Ct. 2849, 186
L. Ed. 2d 908 (2013).
Bankruptcy court orders are considered final and therefore appealableghs ohly

when they “finally dispose of discrete disputes within the larger case.” Sthirkagazy (In re

Fugazy Express, InG.982 F.2d 769, 775 (2d Cir. 1992). A discrete dispute “means at least an

entire claim on which relief may be grantetli” at 775-76.
A review of the case law indicates that the Second Circuit has apparentityaddress
whether in a bankruptcy coekt,an order assessing sancti@gainst an attornag appealable

as of right. That issue was considebgdhe Third Circuiin In re Jeannette CorB32 F.2d 43

(3d Cir.1987), a case in which a debtor appealed a decision of the bankruptcy caogt thad
thedebtor's counsel violated certain procedural rules and directing that a heahelgl bo
determine whether sanctions should be imposed. The district court affirmed the lankrupt
court decision. The Third Circuit dismissed the appeal for lack of finality, holdatfi{f the
sanctions are to be an assessment of counsel fees or expenses, they must dferiextdobb

order is final and appealabldd. at 46;seealsoln re Hotel Syracuse, Inc1991 WL 274253, at

*4,1991 U.S. Dist. LEXIS 18580, at *12-13 (N.D.N.Y Dec. 18, 1991) (“In the case at bar, the
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Bankruptcy Court ordered . . . $500 in sanctions. Because the sanctions were ‘fixed’ by the
Bankruptcy Court, the court finds that that portion of the Bankruptcy Court's September 20
Order requiring the payment of sanctions . . . to debtor is final and therefore appeatdble as

right.”); seegenerallyln re Hermosilla11-045(BAP)(MB), 2011 WL 6034487, at *2 (B.A.P.

1st Cir. Nov. 14, 2011)(“A bankruptcy court order imposing sanctions for violations of
Bankruptcy Rule 9011 is a final, appealable order where, as here, it resolveballssties
pertaining to a discrete claim.”)

In this case, the Court finds thithe Bankruptcy Court order dated July 8, 2013 affixing a
monetary sanctioonf $100,000s final and appealableThe fact that KLG is not appealing the
amount of the sanction does not alter the conclusion that the July 8, 2013 order finally
determined th®isqualification Motion.

Further, the Bankruptcy Courtseparate treatemt of the substitution motion and the
Disqualification Motionindicates that, contrary to Brown'’s contention, they should be viewed
separatelfhere Indeed, the Bankruptcy Court order dated May 20, 2@hying the
substitution motion and directing thetention of new aansel did not impose sanctions or
otherwise “conclude” or address the Disqualification Motion.

In short, the Court rejects Brown’s argument that KLG’s appeal should besskshon
finality grounds and proceeds to address KLG's appellate standing.

C. Standing

Although Brownnow essentially concedes KLG’s appellatanding, it is welkettled

that federal courts are under an independent obligation to examine their own jons8ies

Allen v. Wright, 468 U.S. 737, 750, 104 S. Ct. 3315, 82 L. Ed.2d 556 (1984). Therefore, the

Court briefly addresses KLG’s appellate standing.
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Having reviewed the supplemental memoranda, the Court is satisfied that KLG ha
standing to gpeal from the Disqualification i@ers. The Second Circuit has held tfpt]here
an award of sanctions runs only against the attorney, the attorney is the pateyestiand must

appeal in his or her name.” Guckenberger v. Prudential Ins. Co. of Am., 472 F. App'x 69, 70 (2d

Cir. 2012)(quotindelLuca v. Long Island Lightin@o., Inc, 862 F.2d 427, 429 (2d Cir. 1938)

Douglas v. Merck & Co., 456 Fed. Appx. 45, 47 (2d Cir. 2012) (“[A]n attorney may appeal a

decision where the district court imposes a tangible sanction or makes assdiytieg that a
lawyer has committedpgcific acts of professional misconduct.”) (internal quotations and
citationomitted). Further, in a bankruptcy case, an appellant must be “a person directly and

adversely affected pecuniarily by the challenged order of the bankruptcy Gurtpter v. [PH

Holdings Corp. (In re DPH Holdings Corp.), 468 B.R. 603, 612 (S.D.N.Y. 2012) (internal

guotation marks omitted).

In this case, the Court finds that, even without the monetary sanctions, the
disqualification itselfjualifies as dangible sanction having pecuniary impact on KL@nd that
confers appellate standing on KLG. Indeed, the Court recognizes the reputationtd K& G
as well as the fact that the disqualification required it to fooigHof{pocket expenseplus
approved contingency fees specifically authorized under the Plan.

The Court acknowledges contrary case law outside this Circuit. For examige,

Blinder Robinson & Co., Inc., 132 B.R. 759, 760 (D. Colo. 1991), the trustee of a bankruptcy

estate moved to disqualify the attornegpresenting a creditor of the estate. The Bankruptcy
Court granted the motion to disqualify, and both the creditor and the attorneys appealed. The
trustee contended that the attorneys never became parties to the bankruptcyruoaeddi

consequently, lacked standing to challenge the disqualification oFtderDistrict Court
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dismissed the attorneys’ appeal for lack of standing, rejecting as insuiffic confer standing
the argument by counsel that their personal reputations were at issue.

Similary, inIn re M.T.G., Inc, 298 B.R. 310, 316 (E.D. Mich. 2003), a motion was

made to vacate an employment order authorizing a successor Chapter 7 taistges of an
attorney, who previously was counsel for a Chapter 11 debtor. The Bankruptcy@otetd
the motion to vacate, and the successor trustee and attorney appealed. ThesAqupdbeded
that that the attorney lacked standing to bring the appeal. The District Codrtmadtevhile the
contention that the attorney lacked appellate standing “may be true,” there stasding issue
for the appeal because it was brought by both the successor trustee andriteg. 298 B.R. at
316 n. 12.

NeitherIn re Blinder mor In re M.T.G., Inc. involved a monetary sanction against the

attorneys beyond disqualification, and, therefore, could be distinguished on that ground.
However, as noted above, this Court fitlsistthe disqualification in this case, even without the
monetary sanction, suffices to confer appellate standing on KLG. To thé lexterBlinderand

In re M.T.G..Inc. hold otherwise, the Court declines to follow the rationale of those non-binding

decisions.

The Court notethat a contrary finding in this regard would effectively exempt the
Disqualification Orders from appellate rew, as KLG is the only party that hasiaterest to
pursue an appeal of those orders. Indeed, the Debtors and the Liquidating Trust acversm
position to KLG with respect to this issue, as they stand to benefit as the recgbithe
$100,000 sanction. For the foregoing reasons, the Court finds§lt@ahasstanding to appeal

the Disqualification Orders.
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D. Whether the Bankiptcy Court Erred in Implying aAttorney-Client Relationship Between
KLG and TheBrown Insiders

Brown also asserts thaéthe Bankruptcy Court erred in applying the Restatement § 14(1)
(Third) of the Law Governing Lawyets imply a prepetitionattorneyelient relationship
between KLGand the Brown Insiders. In so doing, Brown contends, the Bankruptcy Court
improperlyresticted its consideration of the disqualification issue totiwieBrown
“reasonably believedthat KLGrepresented thBrown Insiders. Rather, Brown maintains, the
Bankruptcy Court should hawapplied a siXactor tessometimesised in the Southern Digtr
of New York to adjudicate the existence of an attorclent relationship between the Brown
Insiders and KLG.

Howeverthe Court need not evaluate the existence of an attatiey relationship
because, in the Court’s vieBrown's delay in bringing the disqualification motion amounted to
a waiver of his right to contest this alleged conflict of inter&stieed, “[ah unjustified delay in
bringing a motion to disqualify provides a separate ground to deny the relief sstjunettte

underlying motion.” In re WorldCom, Inc., 311 B.R. 151, 166-67 (Bankr. S.D.N.Y. 2804}

Resources, Inc. v. Milbank, Tweed, Hadley & McCloy L.L.P., et al. (In re Enrop.Gairal.),

No. 02 Civ. 5638 (BSJ), 2003 WL 223455 at *4 n. 2 (S.D.N.Y. Feb. 3, 2003)(holdinthth
bankruptcy court was correct in finding an unjustified delay in bringing theomtdidisqualify
provided a separate ground to deny relief, where motion was brought nearly two aitmthe

underlying basis for theishualification notion was known); In re 444 N. Nw. Hwy, LLC, 477

B.R. 88, 91 (Bankr. N.D. lll. 2012)(“Even if the grounds discussed above for possible
disqualification could be established, under circumstances presented here, ithityoss

asserting that has been waived in this bankruptcy case by the extraordiagrgfdét. Heinz to
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wake up to his former contact with Northbrook's law firm and inform his lawyers #imut
earlier contact with a lawyer in the firm.”).

“To determine whether such a waiver occurred, courts look to a variety of faxftors
which the length of delay in bringing a disqualification motion is an important (but not

determinative) considerationHudak v. I.R.S.CIV 11-1271(MJG), 2012 WL 6726705, at *4

(D. Md. Dec. 26, 2012). Other factors pertinentite assessment include:
When the movant learned of the conflict; whether the movant was represented by
counsel during the delay; why the delay occurred, and, in particular, whether the

motion was delayed for tactical reasons; and whether disqualificabald result
in prejudice to the nonmoving party.

Here,the Court notes that (1) Brown delayed almost three years until bringing the
Disqualification Motionin 2012, though he knew of the alleged conthetween KLG
and theBrown Insidersas edy as 2008 or 2009; (2) Brown relied on advice from other
law firms during this delay; (3) Brown concedes that he delayed for tgutiqzoses; and
(4) disqualification prejudiced the Liquidating Trust because the Plan had leeivef
for nearly ninemonths before Brownl&d the Disqualification Motion Thus, all of the
abovementioned factorsieighin favor of waiver.

In short, the Court finds th&8rown’s delay in bringing the disqualification
motion amounted to a waiver of his right to contb& &alleged conflict of interest.

E. Whether the Bankruptcy Court Erred in Determining that the Rule 2014 Statemkad Lac
Sufficient Detail With Regard to KLG's Prior Relations With Certain Creditors

The Court finds no error in the Bankruptcy Court deteatm thatKLG should have
providedmore detail in its Rule 2014 Statement with regards to its prior relations with certain

creditors.
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Section 327 of the Bankruptcy Code provides that in order to be employed by a debtor,
counsel may not “hold or rement an interest adverse to the estate” and must be a “disinterested
persoffi].” 11 U.S.C. § 327(a). In furtherance of Section 327, Rule @)dfithe Federal Rules
of Bankruptcy Procedure requires that an application for employment of an attoeney
acompanied by a verified statement of the person to be employed setting forth tréspers
connections with the debtor, credgpany other party in interest.” “By requiring parties to
disclose all connections, the rule provides bankruptcy courtsswificient information to
determine whether any connection disqualifies the applicant from the engribgought, or
whether further inquiry should be made before deciding whether to approve the memuldy
In re Persauyd496 B.R. 667, 675 (E.D.N.Y. 2013‘The decision as to what information to
disclose should not be left to counsel, whose judgment may be clouded by the betiedits of
potential employment.Id. (quotation marks and citation omitted).

Courts have emphasized the importance of making thorough disclosures of any
connections as required by Rule 2014 when seeking to employ counsel pursuant to Section 327.

In re Leslie Fay175 B.R. 525, 533 (Bankr. S.D.N.Y. 1994); In re Biddle, 2012 WL 6093826,

*3-5 (Bankr. D.S.C. Dec. 6, 2012). This obligation to make disclosure of any connection

continues beyond the court's approval of an employment application. Forizs & Do§ali, P

Siegel 2012 WL 4356266 at *3 (M.D. Fla. Sept. 24, 201Ramely, he obligation to disclose is
a continuing oneld.

Here, KLG filed a Rule 2014 Statement disclosing all of its 483 former and current
clients, in alphabetical order, who may have had conflicts with the Delitansever, KLG
failed to advise the Coutthat Fox, itdead billing partner, personallypeesented PNC in the

Enron bankruptcy case and Wilmington Trust in i phi bankruptcy case.
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KLG contends that its research has not uncovered a single instance wherara laasfi
disqualified for failure to comply with Rule 2014 when the fidentified all potential conflicts

yet failed to disclosendividual attorneys who staffed those matters. Relyintnae Fibermark,

Inc., 04-10463, 2006 WL 723495 (Bankr. D. Vt. Mar. 11, 2006), KLG argues that imposing
sanctions against it for failing to revdax’s prior personal representation of PNC and
Wilmington raises a due process question because KLG had no prior notice of such a éisclosur
requirement.

While the decision by the drafters of the Bankruptcy Rules to usatjueterm

“connections” in Rule 2014(a) may have been “an unfortunate bmgg”Fibermark, In¢.2006

WL 723495, at *9, citing 9 L. King, Collier on Bankruptcy, 1 2014.05 (15th ed. 2005) because
“[i]t is difficult to comprehend how the drafters intended this to be enforced witmyu
clarification as to the definition of the term, its breadth or the time period covérad,”

Fibermark, Inc.2006 WL 723495, at *9, the broad reach of Rule 2014 suggests that the word

encompasseasdividual attorneysaswell astheir law firms Seeln re Southampton Brick &

Tile, LLC, 11-75928, 2012 WL 4850048, at *7 (Bankr. E.D.N.Y. Oct. 11, A0i2e scope of

an attorney's disclosure obligations under Rule 2014 . . . are considerably binad.Rersaud

496 B.R. at 675 (“Rule 2014 is a broad rule of disclosure”); In re Source Enterprises, Inc., 06-

11707 (AJG), 2008 WL 850229, at *8 (Bankr. S.D.N.Y. Mar. 27, 2008)e term
‘connections’ is broad and is strictly construed for purposes of Bankruptcy Rulé)2014.
Indeed, “[c]oy or incomiete disclosures which leave the court to ferret out pertinent information

from other sources are not sufficient.” In re Source Enterpiises2008 WL 850229, at *8.

Therefore, the Court finds no due process violation by virtue of the Bankruptcy<ourt’
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disqualification of KLG for failing to disclose Fox’s personal involvement irBtren and
Delphi matters.

KLG contends that, in any event, under In re Southampton Brick and Tile,a.LC

previous decision by Judge Eisenberg, counsel’s disclosures, coupled with the padition a
bankruptcy schedules which listed both PNC and Wilmington as the agents for the 'Debtors
secured lenders, provided the Court with sufficient information to evaluate whegrenths a
disabling conflict of interestd. at *8 (“RMF's disclosures concerning Brodsky, together with
Debtor's petition and schedules, did present the Court with enough information to evaluate
whether RMF's relationship with Brodsky presented a disabling conflictesestt so that any
non-compliance wih Rule 2014 here was merely technical, at most.”).

However, in this case, the petition and bankruptcy schedules fail to rectify the
deficiencies in the 2014 Statement because they do not identify Fox as theyattoone
represented PNC and Wilmingtonthre Enron andDelphi bankruptcycases, respectively.
Similarly, the fact that Brown may have known that KLG had previously repessBNC and
Wilmington does not alter this analysis because there is no indicatioBrthah was awaref
Fox’s personal involvement in those cases.

The Courtalsonotes that the Conflict Waiver Letter did not specify Fox’s personal
representation in those bankruptcy cases. In that regard, the non-compliancele/B6 R was

not merely technicalCf. Matter of Futuronics Corp., 655 F.2d 463, 469 (2d. Cir. 1981)

(construing substantially similar statutory predecessor to Rule 2014 anthiexpthat merely
technical norcompliance with disclosure requirements might be excused where the relevant
facts are “generally disated” to the Court, and where the Court knew the relevant facts at the

time of appointment of counsel.)
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KLG also cites Hempstead Video, Inc. v. Incorporated Village of Vallmssast 409

F.3d 127, 133 (2d Cir. 2005) for the proposition that an attorneyficts are ordinarily
imputed to his firm based on the presumption that attorneys share client confidenaesertio
it does not follow thathe conflict no longer applies to the individual attornelyere, Fox-or
that identification of suchnindividual counsel is irrelevant to a Rule 2014 analysis.
Finally, KLG contends that disclosure of Fox’s personal involvement i&riten and
Delphi matters was not required under Rule 2014 because those matters are unrelated to the
underlying bankruptcy matter too. The Court disagrees.

In this regard, the Court finds KLG's reliance on In re Dynamark, Ltd., 137 B.R. 380

(Bankr. S.D. Cal. 1991) unpersuasivihere the court authorized the employment under

8 327(a) of counsel who concurrently representedi#btor's largest secured creditor on
unrelated matters. The Dynamaddurt employed a balancing approach to arrive at this result,
stating that “no actual conflict or adverse interest has surfaced which wowkeigiuthe

debtor's right to counsel ofdhchoice.”ld. at 381. However, this Court agrees with the

reasoning of the district court In re Envirodyne Indus., Inc150 B.R. 1008, 1018 (Bankr. N.D.

lIl. 1993), which rejected this aspect@ynamark In In re Envirodynéndus., Inc, the court

stated:

The [Bankruptcy] Code does not authorize a bankruptcy court to weigh the
totality of the circumstances when permitting the employment of professionals.
Rather, the Code provides guidelines so that the court is not permitted to adopt a
balancing aproach. If all bankruptcy courts adopted the narrow definition of
conflict of interest applied iDynamark then the Code's conflict of interest

barriers would be rendered ineffective and only the most severe and open
conflicts would be prohibited.

Dynanark s inconsistent with 8§ 327(a). It is clear that the standards of § 327(a)
are to be strictly construed due to the unique nature of the bankruptcy system.
Multiple representations which may be tolerable in a commercial setting difter fu
disclosure are not permissible in the bankruptcy setting.
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Id. (internal citations omitted).
It is true that “boilerplaté disclosure may cover an inadvertent failure to disclose an
insignificant connection, but does not suffice for known connections with partigsning a

significant risk of adversity.In re Granite Partners, L.F219 B.R. 22, 35 (Bankr. S.D.N.Y.

1998);In re Ledie Fay Cos.175 B.R. at 537.However, there isathing in the record to suggest

that the failure to disclose in this case was unintenti@®ln re Leslie Fay Companies, Inc.,

222 B.R. 718, 721 (S.D.N.Y. 1998 bankruptcy context, the moving party “bear[s] the burden

of proof in establishing a conflict of interest”), aff'd sub nom. Falbaum v. Lesli€Baypanies,

Inc., 182 F.3d 899 (2d Cir. 1999).

In sum, the Court finds that the Bankruptcy Court did not err in its determination that
KLG failed to provide sufficient detail in its Rule 2014 Statement with respect t@ Fox’
relationships with PNC and Wilmington

F. Whether the Bankiptcy Court Erred in Determining that the Rule 2014 Statement Lacked
Sufficient Detail With Regard to KLG's Prior Relations With Other Parties indate

The Bankruptcy Court also expressed a concern about a lack of disclosure withtoespect
Fox’s past relationships with Levy, the KLG-selected counsel who begangas/the Brown
Insiders’ lawyer prior to the bankruptcy filing, and Carlson, the Kde@&cted Independent
Director. It is not clear how much weight, if any, the Bankruptcy Court placed on this lack of
disclosure.However, b the extent the Bankruptcy Court bagedieterminationsn KLG’s
failure to disclose this informatipthe Court findshatthe determination was made in error as
such disclosures are beyond the scope of Rule 2014.

“It is quite typical for a bankruptcy professional who works primarily in chdlterases

to have dealt with the other bankruptcy professionals in any particular casenppreaous

28



occasions.In re Fibermark, In¢.2006 WL 723495, at *11Brown cites to no case mandating

disclosure of these types of prior relationshgsg] even concedes that Bankruptcy Court
may have found these non-disclosures “innocuous’®idé’s otherdisclosuredeen
satisfactory. Absent prigudicial notice that such ditosures were requirethe Court finds that
sanctioning KLG for these non-disclosures would implicate due process concethatahi
type of “ambush [would] serve no legitimate purpose.”

In sum, the Court finds that the Bankruptcy Court improperly considered Fox’s prior
relationships with Levy and Carlson.

I11. CONCLUSIONS

In conclusion, the Court finds that Brown’s delay in bimggthe Disqualification Motion
constituted a waiver of his right to contest the alleged conflict of interest eki€&and the
Brown Insiders The Court further finds that the Bankruptcy Cdjtproperly found that KLG
failed to provide sufficient detail in its Rule 20$#atement with respect to Fox’s prior
relationshig with PNC and Wilmingtorand (2) improperly considered Fox’s prior relationships
with Levy and Carlson.

At this juncture of the litigation, the Court declines to uphold the disqualificafighG
in the first instancen the basis of it&ilure to sufficiently disclee Fox’s prior relationships

with PNC and Wilmington. Ford v. Bd. of Managers of Cameo Townhouses at Massapequa,

08CV2740 (ADS), 2009 WL 425888, at 85 (E.D.N.Y. Feb. 18, 2009)(Spatt, J.)("The Bankruptcy
Court made no ruling with respect to Ford's cross-motion for damages incurrethiep'€

violation of the automatic stayAs the Court of first instance in this context, the Bankruptcy

Court should have such an opportunityl)re Hirsch 339 B.R. 18, 33 (E.D.N.Y. 2006)(“Since

neither the state court nor the bankruptcy court has made any formal finding as to tinteethe
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fraudulent conveyances have been unwound, and it is not clear whether such a finding was
implicit in either of the orders of the bankruptcy court being appealed here, thisd€dlimes to
decide this issue in the first tasice.”).

On remand, the Bankruptcy Court should consider in the first instemeter
disqualification remainappropriate on thbasis ofKLG’s failure to disclose Fox’s relationship
with PNC and Wilmington.

For the foregoing reasons, it is hereby

ORDERED, that Brown'’s appeal is granted in part, denied in part, and remanded to the

Bankruptcy Court for further findings consistent with this Ordamely whether

disqualification remainappropriate on theasis ofKLG's failure to disclose Fox’s

relaionship with PNC and Wilmington. The Clerk of the Court is directed to close this

case.

SO ORDERED.

Dated:Central Islip, New York
February B, 2014

Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge

30



