The Mineola Garden City Co., Ltd. v. Bank of America

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

DECISION AND ORDER

_________________________________________________________ X
THE MINEOLA GARDEN CITY CO., LTD,
Plaintiff, MEMORANDUM OF
-against 13-CV-05615(ADS)(GRB)

BANK OF AMERICA, successon interest to
UNITED STATES TRUST COMRNY OF
NEW YORK,

Defendant.

APPEARANCES:

White & Wolnerman, PLLC
Attorneys for the Plaintiff
110 E. 59th Street, 25th Floor
New York, NY 10022
By: David Y. Wolnerman, Esq.
Randolph E. White, Esq., of Counsel

Reed Smith, LLP
Attorneys for the Defendants
599 Lexington Avenue
New York, NY 10022-7650
By:  Samuel Kadosh, Esq.
Seth Kean, Esq., of Counsel

SPATT, District Judge.

Doc. 17

This case concerns a dispute oxdease agreemenOn September 5, 2013, the Plaintiff

The Mineola Garden City Co., Ltd. (the “Plaintiftpmmenced this action Mew York State

Supreme Court, Nassau County. On October 10, 2013, the Def&aadnof Americathe

“Defendant”) removed the case this Court on the basis of diversity jurisdiction.

Currently pending before the Court is a motion by the Defendant to compeltembitra

pursuant to Section 4 of the Federal Arbitration Act (the “FAA”) and to stay tlve@dongs
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pursuant to Section 3 of the FAA. For the reasons that follow, the Qauntisthe Defendant’s
motions.
. BACKGROUND

The Plaintiff a New York corporationmaintairs a principal place of busineissGarden
City, New York. The Defendans a national bank headquartereinarlotte, North Carolina.

On April 1, 1996, United States Trust Company of New York (“US®&%),lenant, and
the Plaintiffas Landlord, enteraedto an “AGREEMENT OF LEASE"the“Agreement”)
covering premises located 1581 Franklin Avenum Garden @y, New York (the“subject
Premisey. The term of the lease wéftieen years and five nmbths, commencing on the
occupancy dateUnde the Agreement, UST hatlie option to reneuhe leasdor two additional
consecutive periods of five years each. In addition, UST was required to pay &eint to the
Plaintiff on the first day of each month commencing withdbemencement dat&JST was
alsorequired to pay operating expense escalations to the Landlord as additional rent.

In Marchof 2008, the Defendant acquired UST and all of its obligations under the
Agreement On March 27, 2013, the Plaintgtibmitted a certifiethvoice to the Defendant in
the amount of $289,633The Plaintiff alleges that the invoice submitted was for the total of all
costs and expenses incurredorne by the Plaintifivith respecto the operation and
maintenancef the subject Premisesdtheservice provided to the Defendadtiring its time
of occupancy.The Plaintiff further alleges that the Defendant never gave noticeatfjaction
to the invoice, nor has it made any payment of any amount.

However, the Defendant conterttiat(1) it properly naified the Plaintiff of its objection

to the invoice an@?) it is not required to gy the disputed funds to the Plaintiff. Of importance,



the Defendant contends that the instant dispute is governed by the arbitratiomncthase
Agreementwhich can be found in Section 40EBBthe Agreementthe “arbitration clause?)
The arbitration clause provides as follows:

Any dispute between Landlord and Tenant concerning Expenses

which is not resolved by Landlord and Tenant within thirty (30)

days following completion of Tenant’s review of the Books and

Records shall be resolved by arbitration in New York City by three

(3) arbitrators, each of whom shall have at least ten (10) years’

experience in the supervision of the operation and management of

office buildings in Nassau County and in accordance with the

Commercial Arbitration Rules of the American Arbitration

Association and the provisions of this lease, and judgment upon

the award rendered by the arbitrators may be entered in any court

having jurisdiction thereof. Within tty (30) days after the

resolution of such dispute, Landlord shall refund any overage

found by the arbitrators to have beemdgda it by Tenant.
(Def. Exh. A., 1 40(B)(3).)Expensesis defined in the Agreement &he total of all the costs
and expenses incurred borne by Landlord with respect to the operation and maintenance of the
building project and the services provided tenants thereijgf. Exh. A, 1 40(A)6).)

Therefore, based on this provisithe Defendansubmitsthat its motion to compel
arbitration and stathelitigation should be granted. In this regard, the Defendant contends that
the dispute between the parties is a dispute over operating expenses, whacls&ypthe type
of dispute coered by the arbitrain clause. The Defendant points out thatattigtration clause
in the Agreement requires arbitration for “any dispute betweebandlord andhe Tenant
concerning ExpensesEmphasizing the broad scope of the arbitration provisienDefendant
contends that the Court should grant the Defendant’s motion to compel arbitration and stay
litigation.

However, the Plaintiff contesdhatthe scope of the arbitration clause is limited to

“overpayment issues.According to the Plaintiffthe sole purpose of the arbitration clause was



to provide a mechanism ftine Tenant to recoup overpaymte made by the Tenaint
compliance with the Agreemeésifprovision requiring payment &xpense statements regardless
of ary dispute that may exist between the parti€lse Plaintiff argus that the current dispute
does not fall within the scope of the arbitration clause because there was no oeetpasue in
this situation

Il. DISCUSSION

A. Legal Standard on a Motion to Canpel Arbitration

The FAA makes agreements to arbitrate “valid, irrevocable, and enforceable, save upon
such grounds as exist at law or in equity for the revocation of any contract.” 9 U.S.C. § 2.
Pursuant téection 4of the FAA a court maymake an order directing] parties to proceed to
arbitration in accordanceith the terms oftheir] agreemenffor arbitration]” provided thathe
making of the agrement for arbitration is not ssue.9 U.S.C. § 4.

When resoling a motion to compel arbititan, a @urt must first determine whether
there is a valid agreement to arbitrate between the pddié§T] he moving party has the initial

burden of showing that an agreement to arlgitextists’ Dodge Hyundai of Paramus v. United

Welfare Fund, Welfare Diy11-CV-979 ARR, 2011 WL 4356373, at *3 (E.D.N.Y. Sept. 16,

2011)(citation omitted)see alsdines v. Overstock.com, Inc., 380 F. App'x 22, 24 (2d Cir.

2010) (“The party seeking to stay the case in favor of arbitration bears anbartien of

demonstrating that an sgement to arbitrate was mateRothstein v. Fung, 03CIV. 0674MGC,

2004 WL 1151568, at *1 (S.D.N.Y. May 24, 2004) (“As the moving party [seeking to compel
arbitration pursuant to 8§ 4 of the FAAleferdants bear the burden of proving written
agreements obligattg both plaintiffs to arbitrat®. If the courtconcludes that such an

agreement does exishe court must then determine whether the particular diggfibee itfalls



within the scope afhearbitration clauseJnigue Woodworking, Inc. v. N.Y. i§ Dist. Council

of CarpentersPension Fund, No. 07 Civ.1951(WCC), 2007 WL 4267632, at *4 (S.D.N.Y. Nov.

30, 2007). If the dispute falls within the scope of the arbitration clause, the “roleaufutie
ends and the matter is one for arbitratidd.”

Courts must also keep in mind certain public policy concerns when deciding whether to
compel arbitration. In this regardf]he FAA was enacted in 1925 in response to widespread

judicial hostility to arbitration agreemerit&AT&T Mobility LLC v. Concepcion, 131 S. Ct.

1740, 1745, 179 L. Ed. 2d 742 (20{iting Hall Street Assocs., L.L.C. v. Mattel, In&52 U.S.

576, 581, 128 S. Ct. 1396, 170Hd. 2d 254 (2008))see alsdross v. Am. Express Co., 547

F.3d 137, 142 (2d Cir. 2008)We recogniz that he FAA was enacted to replace judicial
indisposition to arbitration, and is an expression of a strong federal policy faadoitrgtion as
an alternativeneans of dispute resolution.”) (citations and internal quotation marks omitted).

The Court notes that the FAA reflects “both a liberal federal policy favaribigration, and the

fundamental principle that arbitration is a matter of contr#&Ct& T Mobility LLC, 131 S. Ct. at
1745(citations and internal quotation marks omittetf) fact, the Second Circuit has said that
“it is difficult to overstate the strong federal policy in favor of arbitratiom @&is a policy we

have often and emphadiity applied.”Arciniaga v. Gen. Motors Corp., 460 F.3d 231, 234 (2d

Cir. 2006) (citation and internal quotation marks omitted).

B. As to the Defendant’s Mbtion to Compel Arbitration

At an initial matter, neithethe Plaintiff nor the Defendant disputes validity of the
arbitrationclausecontained in the AgreemeiRRather, tle parties only contest whether the

disputeat issue heréalls within the sope of the arbitration clause. Accordingly, the Csudil



focus its analysis on whether the scope of the arbitration clause is broad enouggr thecov
instant dispute.
To reiteratethe federal policyn favor of arbitration“requiresthe Court to construe

arbitration clauses as broadly as possiliina Auto Care, LLC v. China Auto Care

(Caymans)859 F. Supp. 2d 582, 585 (S.D.N.Y. 2012) tqupCollins & Aikman Prods. Co. v.

Building Sys., Inc., 58 F.3d 16, 19 (2d Cir.1995hérnal bracketemitted);see als@&.A.

Mineracao Da Trindad8amitri v. Utah Intl, Inc., 745 F.2d 190, 194 (2d Cir. 1984\ {fe

federal policy favoring arbitration requires us to construe arbitrationedasbroadly as
possible.”). “[A]ny doubts concerning the scope of arbitrable issues should be resolved in favor

of arbitration.” Pick Quick Food, Inc. v. United Fband Commercial Workers Loca42,952 F.

Supp. 2d 494, 49¢.D.N.Y July 10, 2013) (quoting _David L. Threlkeld & Co. v.

Metallgesellschaft Ltd.923 F.2d 245, 248 (2d Cir.1991)).

In this case, the Court disagreeish the Plaintiff scontentionthat thearbitrationclause
is only limited to instances where there laélegedly been overpayment frahe Tenant. In this
regard, the Plaintifpoints to the last sentence of the adbitm clause, which statesfaiows:
“Landlord shall refund any overage found by the arbitrators to have been paid tbehangt.”
(Def. Exh. A, 1 40(B(3).) According to the Plaintiff, this language suggests thaathiration
clause is limited tthose matters involving disfes over whether the Tenanade any
overpayments.

In the Court’s view, dspite the Plaintif6 argument, the scope of the arbitration ctaiss
not qualified by this lassentenceRather, the last sentence of the arbitration clanse
provides a guide to the parties in the eviiat resolution of their dispute involves a finding that

the Tenant made overpaymeatx is thusentitledto refund.



Of importance, hie arbitration clauselearly states that @ncompasse$ajny dispute
between Landlord and Tenant concerning Expenseghich suggesta broad scopevith
respect to disagreememtyolving Expenses(Def. Exh. A., 8§ 40B.3.)See e.qg, In re

Arbitration Between Gen. Sec. Nat. Ins. Co. & AequiCap Program Administrag@sd=. Supp.

2d 411, 418 (S.D.N.Y. 2011) (“As a threshold matter, arbitration provisions tlcatysihet

“any disputes” shall be determined by arbitration are typically deemed to lael"l@dbitration
provisions.) (collecting casesMoreover, the Second Circuit has held thahguage excluding
certain disputes from arbitration must be ‘clear and unambiguous’ or ‘ukatibfaclear and . . .
arbitration should be ordered ‘unless it may be said with positive assurance Hraittgon

clause is not susceptible of an interpretation that covers the asserted digienesco, Inc. v. T.

Kakiuchi & Co., 815 F.2d 840, 847 (2d Cir. 1987) (citation omit{etlipse in original)see also

Syncora Guarantee Inc. v. HSBC Mexico, S.A., 861 F. Supp. 2d 252, 257 (S.D.N.Y. 2012)

(same)

Here, the Courtinds that there is nclear and unambiguous” language in the arbitratio
clausethat wouldlimit the scope of the arbitration clauseotaly those disputethatconcerred
overpaymentsThus, the Court rejects the Plaintiff's argument that the arbitratioseciawonly
applicable when there &claim bythe Defendantas Tenantthat it hasoverpaidthe Plaintiff.

However, the Court recognizes that there is a condition attached to theiarbdiatise
that adds a wrinkle to this mattén this regard, the arbitration clause only extends to disputes
thatare“not restved by Landlord and Tenant within thirty (30) days following completion of
Tenant’s review of the Books and Record®e&f. Exh. A, T 40(B)(3).)The Defendant concedes
that it did notinspect the book and records because it was convincethéhtaintiff did not

have the contractual right to demand the payment listed on the invoice. Accordingly,otitie C



adopts a literal interpretation of the arbitration clatlseinstant dispute wuld not fall within its
scope.

Nonetheless, the Couredinesto adopt a literal interpretation of the arbitration clause
for the following reasonsFirst, a literal interpretatiowould render the arbitration clause
meaningless|f theTenant’s inspection dhelLandlord’s books andecords is a prerequisite to
the arbitration clause, the Tenant can always avoid the arbitration claclksedsyng not to
inspect theLandlord’s book and record©ther courts have similarly declined to adopt a literal
interpretatiorof a contract provision in order togventthe provision from becoming

meaninglessSeeFolksamerica Reinsurance Co. v. Republic Ins. Co., No. 03 Civ. 6608(VM),

2004 WL 1043086at *3 n.3 (S.D.N.Y. May 6, 2004) (holding that one of a court’s goals is to

avoid an interpretation that would leave contractual clause meaningless)pddasttobuono

V. Shearson Lehman Hutton, In614 U.S. 52, 63, 115 S. Ct. 1212, 1219, 13&d..2d 76

(1995) (holding that a contract should be read to give effect to all its provisions).

Second, a literdhterpretatiorof the arbitrationclausewould lead to aburdity.
According to the Agreemeninless there is “patent computationabe,” the Tenanthas to
remit payment in full taheLandlordas specified in the Expense statement in order to gain the
right to inspetthe Landlord’s books and recordBherefore the Tenant could bequiredto
makea substantial overpayment tee_andlord in order to trigger the arbitration clauser. F
exampleif the Landlordsent the Tenaran invoice foran amounthe Tenantwasunable to pay,
the Tenantvould be foreclosed from having the dispute arbitrated. In this tiayandlord
couldpotentiallyavoid thearbitration clausell togetheby demandinghatthe Tenant make a
payment that would cause the Tenant significant hardshig literal reading would at against

the principle that contracts must be interpreted to avoid albgusaieSaffire Corp. v.




Newkidco, LLC 286 F. Supp. 2d 302, 308 (S.D.N.Y. 2003) (“Under traditional contract

interpretation rules, a provision may not be interpreted in a manner which would tearder i

absurdity.”) see alsdMedical Self Care, Inc. ex rel. Development Specialists, Inc. v. National

Broadcasting Co., Inc., No. 01 Civ. 4191, 2003 WL 1622181, at *4 (S.D.N.Y. March 28, 2003)

(“A contract must be construed, if possible, to avoid an interpretation that will iresin
absurdity, an injustice or have an inequitable or unusual rgsult.”

In sum, the Court finds that (fl)e arbitration clause constitutesalid agreement to
arbitrateand (2) the instardispute falls within the arbitration clausAs such, the Court grants
the Defendant’s motion to compel arbitration pursuant to Section 4 of the FAA.

C. As to the Defendants Motion to Stay This Litigation

Pursuant to Section 3 of the FAA,

[t]he court in which such suit is pending, upon being satisfied that
the issue involved in such suit or proceeding is referable to
arbitration under such an agreement, shall on application of one of
the parties stay theidf of the action until such arbitratichas been
had in accordance with the terms of the agreement.

9U.S.C.83.
“[ A] district court can exercise its discretion to stay the proceeding or cdndmtitat

the litigation should be dismissé&Guida v. Home Sav. of Am., Inc., 793 F. Supp. 2d 611, 620

(E.D.N.Y. 2011)(citing Salim Oleochemicals v. M/V Shropshi&/8 F.3d 90, 92-93 (2d Cir.

2002)). However, [ a] decision to dismiss has implicatiofes the speed with which the
arbitration of the dispute may begin because a dismissal is reviewable lpetiatagourt
under Section 16(a)(3) of the FAA, whereas a stay is an unappealable interloctgonyraler

Section 16(b).”Id. (citing SalimOleochemicals278 F. 3d at 93)f-orthis reason|[t|he Second

Circuit urges courts deciding whether to dismiss or stay litigation whemingfermatter to



arbitration to'be mindful of this liberal federal policy favoring arbitration agreemestst
consider that[u]jnnecessary delay of the arbitral process through appellate review is

disfavored.””1d. (quotingSalim Oleochemical278 F.3d at 93).

As such, “the Court believes that the more approprizterais to stay the proceedings
and compel arbitration, particularly to promote expeditious resolution of this disjalte.”

(collecting caseskee alsdMcCaddin v. Southeastern Marine INc., 567 F. Supp. 2d 373, 385

(E.D.N.Y. 2008). Thus, the Court grants the Defendambtion to stay this litigation pursuant
to Section 3f the FAA.
[ll. CONCLUSION

For the foregoing reasons, it is hereby
ORDERED that the Defendant’s motion to compel arbitration is granted, and it is further
ORDERED that the Defendant’s moticto stay thiditigation isgranted and it is further
ORDERED that tre parties are directed to submit a statort within sixty days of the

date of this Order.

SO ORDERED.

Dated:Central Islip, New York
June 26, 2014

/s/ Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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