Ramirez v. Hempstead Union Free School District Board of Education et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

CARLOS RAMIREZ,

MEMORANDUM OF
-against DECISION AND ORDER
13ev-6429 (ADSWDW)
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HEMPSTEAD BOARDOFEDUCATION,
HEMPSTEAD SCHOOLDISTRICT,
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individually and inher official capacityLAMONT
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APPEARANCES:
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1441 Broadway, Suite 5036
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By: Aymen A. Aboushi, Esq., Of Counsel

The Scher Law Firm, LLP
Attorneys for the Defendants
One OId Country Road, Suite 385
Carle Place, NY 11514
By: Austin Graff, Esq., Of Counsel

SPATT, District Judge.

Doc. 12

On November 20, 201 3he PlaintiffCarlos Ramirez (the “Plaintiff’) commenced this

action against the Dafdants, the Hempstead Union Free School District Board Of Education

(“BOE"), Hempstead Board Of Education, Hempstead School District, Susan Johnson, Betty
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Cross, JoAnn Simmons, ahdmort Johnsonformer and current Btrict employees
(collectivelythe “Defendarg”), pursuant to Title VIl of the Civil Rights A®of 1964, as codified
in 42 U.S.C. 88 2000e to 2000eLTitle VII"); 28 U.S.C 1981 (“Section 1981 \New York
Executive Law 8§ 26; New York Civil Service Law 875; andthe Plaintiff’s right tofreedom of
speech under the First Amendment.

The Plaintiff asserts four causes of actidmthis regard, he alleges thiiae Defendants
(1) treatedhe Plaintiff adversely because of his national origin, skin tone, and/or raeel€d)
and abette@ad otherin discrimination against Hispanic Employg€3) retaliatedagainst him
for opposingallegedlyfraudulent conduct ithin the District;and (4) violated hifree speech
rights under the First Amendment to the United States Constitution by ratakgiinst hinfor
raisingmatters of public concern within the community.

Presently befie this Court is the Defendantsotion to dismiss the amended compiain
pursuant to Federal Rule of Civil Procedure (“Fed. R. Civ. P.”) 12(b)(6) on the ¢sptivatthe
Plaintiff has failed to state a claim upon which relief can be gramtedthe reasons set forth

below, the Courtlenieshe Defendantsmotion.

.  BACKGROUND
Unless stated otherwisdet facts relevant to this motion are set forth belowaardaken
from the amendedomnplaint. For the purpose of deciding this Rule 12(b)(6) motion, the facts
are construed ialight most favorable to the Plaintiff.

A. Factual Background

The Plaintiffis of Hispanic origin and an employee of the DefendantBME. The

District hired the Plaintiff irOctober 201@&s the Director of Technology and Chiefdmmation



Officer for the BOE. His sole job function was to maintain and upgrade the BOE’s technological
capabilities.

The Plaintiff asserts thaluring his emfmyment,he wasnstrumental in revitalizing and
upgrading the BOEK'technologicalnfrastructure andapabilities, providing previously
unavailable technological services to each classrdgenalso asserts that tteived under the
tenure of therevous superintendent. davever, wherthe Defendant Johnson took office as the
new superintendent, Johnson apparently informe®@datiff of herdesire to replace him
because of his racd& he Plaintiff further alleges thather employees of Hispanic origin were
disciplined or removed from their positions by Johnsdasent any legitimate basis.

B. The Plaintiff’'s Allegations of Misconduct

Johnson’s employment contract contained a provisioerebyshe wouldreceive a
bonus should she increase #tedent passing rate within the Schoastict. In addition, an
increase in thetudent passing rate would also secure greater funding for the DiStrest.
Plaintiff alleges thaton one particular occasion, he thwarted an attempt by Defendant Johnson to
changdailing grades to passing gradeken he refused to make suttangeswithout the
necessary documentation.

ThereafterDefendant Johnson and nparty Julius Brown, Deputy Superintendent of
Schools, requested thie Plaintiffprovide consultants working under Johnson with electronic
access to the District’s student grad@be Plaintiffassertghat he refused to provide the
consultants with access to the District’'s grddeabase becaude his knowledge, the
consultantdackedproper authorizationHowever, as a resyheallegedlyreceived threats and
admonishmentdom Brownand Defendant Cross, President of the School Board, who were

acting on behalf of Johnson.h& Plaintiff asserts that he latetented and provided the



consultantsvith access to the District’s grade databadthen thePlaintiff reviewedthe activity
logs for the Diglict’s grade database, hearned that the consultant had changed some student
grades The Plaintiffalerted theDefendants and Brown of the changes.

Thereafteraccording to the Plaintifffohnson and Brown contactieuin and insisted that
he develop a computer program and algorithatwould automaticallyelevatefailing gradesa
passing gradesWhenthe Plaintiffrefused, Johnson and Brown allegedly threateneditim
insubordination and the denial of tenufighe Plaintiffcontends that he waisereby harassed
into creating the programAs the Director of Technology, the Riaff maintainsthat grade
changes are not within the scope of his responsibilities.

The Plaintiffnotesthatthe BOE’s rules and regulations mandate that a passing grade
shall be 65 or aboyandthat apassing grade shall be earned by each studefarmation
pertaining to grade changes is required to be memorialized by protocol on a gragkefoha
and sent to the records office for execution. The District and State rules aladioeg require
that only teachers and principals may change grades after the completiepagierwork.

Grade alterationarejustified by providing legitimate reasons, such as miscalculations of a grade
or the completion of extra credit performed by the student.

C. The Whistleblowing Allegations

Thereafter, thePlaintiff sent a letter to the Commissienof the New York State
Department of Education and the Superintendent of Nassau County BOCES notifyinaf the
the Defendarst actions. He also notified the BOE by providing them with a copy of the
correspondencayhich had alreadipeensent to the authorities. The following day, Johnson sent
the Plaintiff home from his workplacédis access to the School District’'s system was restricted,

thereby preventing him from performing his job duties. Johnson had a letter delivdred to t



Plaintiff, which instructed him that he was no longer permitted on school property without
Johnson’s express permissitest hebe considered to be trespassifigaddition, the Plaintiff
was required to return his school keys and any other school property in his possession.

D. The Termination of The Plaintiffs’ Employment

ThePlaintiff alleges that the Defendants issued a wartaigm for not producing a
report on time.The Plaintiff maintains that thigportcould not be completed due to the
Defendants failure to provide him withe necessary informatioflhe Plaintiff alleges that the
BOE used this and oth&bricatedemployment issues to obtain & ¥ote oftheBoardto
terminate him

Soon thereatfter, the Plaintiff served a Notice of Claim upaih@alDefendantsHe
contends that this action and all tlaimsset forth in the complairdre not subject to any
grievance procedure or protocol,torany collective bargaining agreement.

E. Procedural History

The Plaintiff filed a complaint with the Equal Employment Opportunity Commission
("“EEOC”). He receivedstatutory rightto-sue letter dated October 22, 2013 from the EEOC.
Thereafter, on November 20, 201Be Plaintiff commenced this actio@n December 20, 2013,
pursuant to Rule 12(b)(6), the Deflams filed a motion to dismiss the complaint in its entirety
for failure to state a claim.

On January 6, 2014, the Plaintiff filed an amended complaint aglaeBtefendants
asserting thathe Defendants violated: (1) Title VI{2) 28 U.S.C § 1981; |New York
Executive Law 8 296; {ANew York Civil Service Law§ 75; and (bthe Plaintiff's right to

freedom of speech under thgst Amendment On January 8, 201the Defexdant withdrew



their initial motion to dismissOn January 24, 201the Defendants filed a seconmbtion to
dismiss pursuant to Rule 12(b)(6) against the amended complaint, which is the masoe at i
. DISCUSSION

A. The Legal Standard on a Fed. R. Civ. P12(b)(6) Motion to Dismiss

It is well-established that a complaint should be dismissed under Fed. R. Civ. P. 12(b)(6)
only if it does not contain enough allegations of fact to state a claim for redtast“plausible

on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127 S. Ct. 1955, 1974, 167 L. Ed.

2d 929 (2007). “Determining whether a complaint states a plausible claim fomidlie . be a
contextspecific task that requires the reviewing court to draw on its judici@reqre ad

common sense.Harris v. Mills, 572 F. 3d 66, 72 (2d Cir. 2009) (quoting Ashcroft v. Igbal, 1556

U.S. 662, 679, 129 S. Ct. 1937, 1949-50, 173 L. Ed. 2d 868 (2009)).
In deciding a motion to dismiss, the Court is required to accept the materialliegésia
in the complaint as true and draw all reasonable inferences in the Plaintiff’s fabal, 556

U.S. at 678; Zinermon v. Burch, 494 U.S. 113, 118, 110 S. Ct. 975, 979, 108 L. Ed. 2d 100

(1990);In re NYSE Specialists Secs. Litigp03 F.3d 89, 91 (2d Cir. 2007). As such, “[w]hen

there are welpleaded factual allegations, a court should assume their veracity and . . irdeterm
whether they plausibly give rise to an entitlement of religgial, 556 U.S. at 679. However,
“although ‘a court mustaeept as true all of the allegations contained in a complaint,’ that ‘tenet’
‘is inapplicable to legal conclusions,” and ‘[threadbare recitals of theeglenof a cause of

action, supported by mere conclusory statements, do not suffidarfis 572 F.3d at 72
(quotinglgbal, 556 U.S. at 678). In itRule12(b)(6)analysis, the Court may refer “to

documents attached to the complaint as an exhibit or incorporated in it by refesenagégets of

which judicial notice may be taken, or to documents either in [a] plaintiff[’'s] pesseor of



which [a] plaintiff[ ] had knowledge and relied on in bringing suBfass v. Am. Film Tech

Inc., 987 F.2d 142, 150 (2d Cir. 1993Ee alsd&armilowicz v. Hartford Fin. Servs. Grou$94

F. App’x. 153, 156 (2d Cir. 2012).

B. As to Whether The Plaintiff Stated a Claim Under Title VIl and 28 U.S.C. 1981

Title VIl of the Civil Rights Act of 1964 provides in pertinent part:

It shall be an unlawful employment practice for an employeto . .
fail or refuse to hirer to discharge any individual, or otherwise to
discriminate against any individual with respect to his
compensation, terms, conditions or privileges of employment,
because of such individual's race, color, religion, sex or national
origin.

42 U.S.C. § 2000&(a).

Section 1981 states in relevant part, that “[a]ll persons within the jurisdictidheof
United States shall have the same right in every State®.make and enforce contracts, and
to the full and equal benefit of all the laws and proceedings for the securigrsing and
property as is enjoyed by white citizens.” 42 U.S.C. § 1981(a).

Section 1981 claims based on employment discrimination are analyzed undenéhe sa

standards used for Title VII claimSee e.g, Whidbee v. GarzarklFood Specialties, Inc223

F.3d 62, 69 (2d Cir. 2000); Quinn v. Green Tree Credit Corp., 159 F.3d 759, 765 (2d Cir. 1998).

Generally, courts look to the Supreme Court’s ruling in McDonnell Douglas Corp. v.

Green 411 U.S. 792,93 S. Ct. 1817, 36 L. Ed. 2d 668 (1@1&n analyzing Title VII claims.

In McDonnell Douglasthe Supreme Court set forth the elements that a plaintiff setgbrthin

order to establish prima facie case at the summary judgment stage. UMiEDonnell Douglas
a plaintiff alleging discriminatiotbased on a protectetiaracteristienust first “establish a
prima facie case” by “show[ing] (1) that fle was within therotected clasg2) that [he was

gualified for the position, (3) that [hekperiencedan] adverse employment action, and (4) that



such action occurred under circumstances giving rise to an inference of diatomi’ Id.

(citing Carlton v. Mystic Transp., Inc., 202 F.3d 129, 134 (2d Cir. 2000)).

On a motion to dismiss, a plaintiff need not pledl the facts necessary to establish a
prima facie case, but must satisfige provisions ofFed. R. Civ. P. 8, by making a “short and

plain statement of the claim showing the pleader is entitled to rebeigrkiewicz v. Sorema N.

A., 534 U.S. 506, 515, 122 S. Ct. 992, 999, 152 L. Ed. 2d 1 (2002)(quoting Faid. P.

8(a)(2)));see alsadwombly, 550 U.S. at 547 (explicitly affirming ti8wierkiewiczpleading

standard for employment discrimination casdsgvertheless, while a plaintiff need ndege

specific facts establishing all the elements pfiana facie case undeMcDonnell Douglasthese
elements can still “provide [a helpful] outline of what is necessary to réagédaintiff's] claims

for relief plausible.” Sommersett v. City of Nework, No. 09 Civ. 5916 (LTS)(KNF), 2011 WL

2565301, at *5 (S.D.N.Y. June 28, 2011).

The Defendants do not dispute that the Plaintiff belongs to a protected clasdloz that
Plaintiff suffered an adverse employment actiothe form of a termination of employment
Rather, they contend thte Plaintiff has not sufficiently alleged: (1hat thePlaintiff was
qualified for the position he held, and (Batthe adverse employment action occurred under

circumstances giving rise to an inference of discriminatory intent.

1. The Plaintiff's Qualifications for the Position

This Court musfirst determine whether the Plaintiff’'s amendemhplaint has
sufficiently dleged that he was qualified fars position as the BOE’s Director of Technology
and Chief Information Officer. “To show t@lification’ sufficiently . .. the plaintiff “need not

show perfect performance or even average performar@efory v. Daly 243 F.3d 687, 696

(2d Cir. 2001).“[A]ll that is required is that the plaintiff establish basic eligibility for the



position at issue, and not the greater showing that he satisfies the empld®intiff must
show only that he possesses the basltssiecessary for performance of the joBlattery v.

Swiss Reinsurance Am. Corp48 F.3d 87, 91 (2d Cir. 2001)ln a discharge case in which the

employer has already hired the employee into the job in question, the inferencenaodimi
gualification is, of course, easier to draw than in a hiring or promotion case hdoahseng
the employee, the employer itshHs already expressed a belief that she is minimally qualified.”
Gregory 243 F.3d at 696.

Here, the Plaintiff had already been hired and allélggtshe “executed his job functions
to a high standard|[,]” and that he “thrived under the tenure of the previous superintendent . . . .”
(Pl. Am. Compl. 111 17,19). Furthermore, Blaintiff alleged that hewas instrumental in
revitalizing and upgrading the BOE's technological infrastructure, teghcapabilities, and
providing previously unavailable technology and infrastructure to each classroomim(PI
Compl. 1 18). kawing all reasonable inferensen the Plaintiff's favor, the Court finds that the
Plaintiff hassufficiently alleged that he possessed the basic skills necésgasform his job as
the Director of Technology and Chief Information Officer and therefore wadsdiedidor his
position.

2. The Circumstances Giving Rise to an Inferencefdiscrimination

Variouscircumstances may contribute to a permissible inference of discriminatany inte
under Title VIl and Section 1981, including:

the employers continuing, after discharging the plaintiff, to seek
applicants from persons of the plaintiff's qualifications to fill that
position; or the employer's criticism of the plaintiff's performance

in ethnically degrading terms; or its invidiousnements about

others in the employee's protected group; or the more favorable
treatment of employees not in the protected group; or the sequence
of events leading to the plaintiff's discharge.



Abdu-Brisson v. Delta Air Lines, Inc., 239 F.3d 456 (2d Cir. 2001)(quoting Chambers v. TRM

Copy Centers Corp., 43 F.3d 29, 37 (2d Cir. 1994)).

Here, thePlaintiff asserts that he has put forth sufficitauts thatare necessary give
rise toaninference of national origin discrimination. (Pl. Mem. in Opp. at 17). According to the
Plaintiff, “[o] nly the Plaintiff, and other people of Hispanic origin, were terminated, demoted,
stripped of their duties, and otherwise maligned when Susan Joletsaimdsuperintendent.”
(Pl. Am. Compl. 1 86).ThePlaintiff furtherinsists “that there was a scheme to reduce the
number of Hispanic employees in the upper echelons of management . . . . and no other ethnic
origin was treated ithe manner that Hispars were.”(PIl. Opp. at 17).

“T o withstand a motion to dismiss, the complaint must contain factual allegations
supporting the plausible inference that the eyt discriminated against the plaintiff because

of the paintiff's protected characteristitKirkweg v. New York City Dep't of Educ., 12 CIV.

2635 WHP), 2013 WL 1651710, at *3 (S.D.N.Y. Apr. 4, 2013)nder a disparate treatment
theory, a plaintiff may raise such an inference of discrimination “by sigptat the employer
subjected him to dispate treatmeni] that ig,] treated him less favorably than a similarly

situated employee outside his protected gro@rdham v. Long Island R.R., 230 F.3d 34, 39

(2d Cir.2000) When considering whether a plaintiff has shown that he was subjected to
disparate treatment, the Second Circuit requires that plaintiff demonstrate thas hsimilarly
situated in all material respetts the individuals with whom he seeks to compare himggelat
39.

Here, the Plaintifépecificallystates that “[dinost immediately after taking office,
Defendant Johnson informed Plaintiff that she wanted to remove him from his position and

install someone else in his stead because of his r@leAm. Compl. § 22) This alleged

10



remark evinces a discrimatory state of mind by Johnson and should ndakenas a stray

remark See e.q, Ostrowski v. Atl. Mut. Ins. Cos968 F.2d 171, 182 (2dir. 1992)(describing

remarks as “strdywhen made by persons who are not involved in the pertinent decmrskimg

procesy cf. Rose v. New York City Bd. of Edu@57 F.3d 156, 162 (2d Cir. 20@finding a

remark to not be considerestfay where it is made directly to the plaintiff by an immediate
supervisor “who has enormous influence in the decision making proca@$e8e factual
allegations, when considered in a light most favorable to the Plaintiff, sufiycgeport an
inference of national origin discrimination.

Thereforethe CourtdeniestheDefendants’ motion to dismiske Plaintiff's natianal
origin discimination claimpursuant to Title VIl and 28 U.S.C § 1981.

C. Asto Whether The Plaintiff Statesa Claim for Violation of New York Executive Law §
296

In cortrast to Title VII, defendantsiay be held individually liable under the New York

State Human Rights Law (“NYSHRL"5eeFeingold v. New York, 366 F.3d 138, 157 (2d Cir.

2009); see alsdomka v. Seiler Corp66 F.3d 1295, 1317 (2d Cir. 1995).Y SHRL provides

that “it shall be an unlawful discriminatory practice ‘for any person to aet, ancite, compel or
coerce the doing of any of the acts forbidden under this article, or attempt to do so.”
Feingold 366 F.3d at 157-5&:iting New York ExecutiveLaw § 29¢6)). NYSHRL § 2961)(a)
makes it an unlawful discriminatory practice “[flor an employerbecause of an individuals . . .
national origin . . . to refuse to hire or employ or to bar or to discharge from employroent s
individual or to discriminate against such individual in compensation or in terms, ocosdti
privileges of employment.’In addition, there can be no . . . liability unless someone . . .

engaged in actionable conduct.” Kalp v. Kalmon Dolgin Affiliates of Long Island 11-CV-

4000 0G), 2013 WL 1232308, at *11 (E.D.N.Y. Mar. 27, 2013Ba%ed on this language,

11



several courts have [held] that a defendant who actually participatescionithect giving rise to

a discrimination claim may be held personally liable urlkde{NYSHRL].” Wei Hong Zheng v.

Wong, 07€V-4768 (FB)(JO), 2009 WL 2601313, at *7 (E.D.N.Y. Aug. 24, 2009).

Here,the amended complaint provides three allegations in suppibie &flaintiff's claim
pursuant to New Yorkaw §8296(6): (1) “Defendants’ conduct, individually and in their official
capacity, vidated State discrimination laws[;{2) “Defendants aided and abetted each other in
culling Hispanic employees from the upper echelons of District employieamd (3) “[t]his
included colluding to manufacture work performance issues and voting to terminatdf Rdat
no legitimate reason.” (Pl. Am. Compl. 11 90}92[l]t logically follows that ‘liability must first
be established as to the employer/principal before accessorial liability éaumnol as to an

alleged aider and abettorZheng 2009 WL 2601313, at *7(citinDeWitt v. Lieberman48 F.

Supp. 2d 280, 293 (S.D.N.Y.1999)).

“A supervisor is an ‘employeifor purposes of establishing liability under the NYSHRL
if that supervisoractually participates in the conduct giving rise to [the] discrimination.
Feingold366 F.3d at 157 (citing Tomké6 F.3d at 1317)With regard to the Plaintiff's
employment, Johnson’s remark as a superintendent of the®&@Ers her remark more

probative of discriminatiorGeeEldaghar v. City of N.Y. Dept. of Citywide Admin. Servso.

02-CVv-9151, 2008 WL 2971467, at *9 (S.D.N.Y. July 31, 2@068]ding that a jury could
reasonably find discriminatory animus baseda@marks bythe plaintiff's supervisors who had a

considerable influence over tph&intiff's employment)see als®wens v. N.Y.C. Hous.

Auth., 934 F.2d 405, 410 (2d Cir. 199aplding that discriminatory oral comments by
“individuals with substantial influence over [the plaintiff's] employment” &gricant in

determining whether an employment decision was motivated by discrimiationys.) As a

12



result,Johnson is potgially liable under the NYSHRLThereforethe individual Defendants
mayalsobe heldiable asaidersand abettors.

Thus, the Courtleniesthe Defendantsmotion to dismisshe Phintiff's claim pursuant to
New York ExecutiveLaw 8§ 296.

D. As to Whether The Plaintiff Has Sufficiently Stated a Claim Pursuant to New York
Civil Sewvice Law 8 759b)

The Defendants also mote dismiss the Plaintif§ claim undeNew York’s
Whistleblower StatuteCivil Service Law 8§ 75(b) on the grounds that the Plaintiff has failed to
sufficiently allege either: (1) a violation of a law, rule, or regulation ¢haangers the public
health or safety; (2) a violation that he believes constitutes an impropeng@real action; and
(3) a causal connection between the disclosure and the adverse employment action.

“[l]n order to state a claim under § #h-plaintiff must allege the
following: (1) an adverse personnel action; (2) disclosure of
information to a governmental body (a) regarding a violation of a
law, rule, or regulation that endangers pubéalth or safety, or (b)
which [he]reasonablyelieves to be true and which [lrehsonably
believes constitutes an improper governmental action; and (3) a
causal connection between the discire and the adverse personnel
action.”

Portelos v. City of New York, 1ZV-3141 (RRM)(VMS), 2013 WL 789460, at *2 (E.D.N.Y.

Mar. 1, 2013) ¢iting Burns v. Cook458 F. Supp. 2d 29, 44—4{8.D.N.Y. 2006).

The amended complaint alleges ttia Plaintiffinformedthe New York State
Department oEducation and the Superintendent of Nassau Bodbe Dlefendants’ unlawful
practice of inflating grades in order to fraudulently procure additiamalihg from the State and
the County. (Pl. Am. Compl. {1 95,98)hePlaintiff assertshat the*Defendants’ actions

violated several rules, regulations, and laws.” (Pl. Am. Compl.  97). The Defenolatetsdc

13



that these allegations, regardless of their validity, fail to adequately sfiaiengfor which relief
can be grantedand therefore should be dismissed.

The Defendarst main challenge ishat “[ulnder New York law, claims alleging
fraudulent economic practices do not constitute a danger to public health or g&fefy.Mem.,

at 10)(citing Shultz v. N Am. Ins. Group34 F. Supp. 2d 866, 869 (W.D.N.Y. 19R9However,

the Defendarstsupport their claim by referring tdew York Labor Law § 740, which is
inapplicable hereNew York Civil ServiceLaw §75(b), unlikeNew YorkLabor Law8740,

does not require a Plaintiff to allege a violation of a law, rule, or reguldtadmptesents a danger
to public health or safetyRather, mderNew York Civil ServiceLaw § 75(b)(2)(a)(ii), the

Plaintiff may alternatively allege what he reasonablyebek to be true and which he reasonably
believes constitutes an improper governmental action.

Here, thePlaintiff allegeswhat he believes to be an improper governmental ac@mma
Rule 12(b)(6) motion, the Plaintiff's belief that the “Defendantslated sevelaules,
regulations, and laws,” which constituted an improper governmental astgufficient (PIl. Am.
Compl. 1 97).

The Defendantalsoassert that “[t]he Plaintiff does not identify any rules, regulations or
law that were violated,” ahthat “no such rule or regulations existed, at the time, regarding grade
changes.” (Def. Mem.,at11). However, for pleading purposes, the complaint need not specify
the actual law, rule, or regulation violateleh. deciding a motion to dismiss, the Court is required
to accept the material facts alleged in the complaint as true and draw all reasdasdrieas in
the Plaintiff's favor. Here, the Plaintiff has allegedat the Defendants violated State’s

education standards, rules, and regulations, in addition ®Qkes own rules and regulations

14



with respect to student grade changes. (Pl. Am. Compl. 11 48, 49). Thus, the Court fitnds that t
Defendant’s second contention does not bar the Plaintiff's claim.

The Defendantalsoarguethat the Plaintiff has failed to adequately allegmaasal
connection pursuand New York Civil ServiceLaw 8 75(b)(2)(a)(iii) becaus¢he Plaintiffhas
“alleged that he was terminated, at least in part, because of Hispanicaoidgam his exercise of
his First Amendment free speech rights, which regfthe]causal connection between his
termination and the claimed whistleblower status he insistadhé (Defs. Mem. at 15).

The Second Circuit has previously statedt “[t|he choice between two plausible
inferences that may be drawn from factual allegations is not a choice to be mahdebyrt on
a Rule 12(b)(6) motion . . . . A court ruling on a such a motion may not properly dismiss a
complairt that states a plausible version of the events merely because the court fifeteiat di

version more plausible.” Anderson News, L.L.C. v. Am. Media, Inc., 680 F.3d 162, 185 (2d Cir.

2013). At the pleading stagéalternative theories of liabilitgre permissible”ln re Am. Intern.

Grp., Inc. 2008 Sec. Litig741 F. Supp. 2d 511, 534-535 (S.D.N.Y. 201®)r the foregoing
reasons, the Defendants’ motion to dismiss on this ground is denied.

Furthermore,lte Defendantsontencthat the Plaintiff'sclaim pursuant to New York
Civil Sewice Law §75 should be dismissed becatlse Plaintiff failed to exhaushe grievance
proceduresinder the applicable collective bargaining agreem@gwfs. Mem.,at 17). Here,the
Plaintiff has alleged in his amended complaint that “[t]his action and the claims aleged
patently not subject to any grievance procedure, or protocol, or any collectiventzgggement.”
(Pl. Am. Compl. 1 77) The Defendantacknowledge that “Plaintiff need not prove this

allegation at the pleading stagéDefs. Repl.,at6). Thus, this Court denies tibefendants

15



motion to dismiss on the basigt the Plaintiff's claims are subject to any grievance proeedur
or protocol, or any collective bargaining agreement.

Finally, theDefendants assert that timepari delicto doctrine bars the Plaintiff's
retaliation claimbased upon the Plaintiff's own conduct. (Defs. RgppB). “The equitable
defense ofn pari delicto, which literally means ‘in equal fault,” is rooted in the comnfenn-
notion that a plaintiff's recovery may be barred by his own wrongful conduct.” Pintehly. Da

486 U.S. 622, 632, 108 S. Ct. 2063, 2070, 100 L. Ed. 2d 658 (1988)@#taman Ethler, Hill

Richards, Inc. v. BerneA72 U.S. 299, 311, 105 S. Ct. 2622, 2629, 86 L. Ed. 2d 215 (1985).

The United States Supreme Couatsheld “[A] private action for damages in these
circumstances may be barred on the grounds of the plaintiff's own culpability only (dhas a
direct result of his own actions, the plaintiff bears at least substantiallyregpansibility for

the violations heexks to redresand (2) preclusion of suit would not significantly interfere with
the effective enforement of the . . . laws and protection of the . . . pulfiateman472 U.S.
at311.

Here, the Defendants assert timgpari delicto doctrineforeclosesthe Plaintiff's
retaliationclaim because the Plaintiff created the computer program and algorithmathased
by the School District to round up failing grades to passing grédets. Repl.,at8). However,
the Plaintiff alleges that he originally objected to this directive, but sooraftEreelented when
“Johnson and Julius Brown threatened him with termindbomsubordination and the denial of
tenure.” (Pl. Am. Compl. I 55)At this pointin litigation, the Court cannot serve as a fact finder
or measure the relativailpability of either party

Accordingly, the Defendants’ motion to dismiss the cause of action pursuant/to Ne

York Civil Service Law 8§ 75(b) is denied.
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E. As to Whether Plaintiff States a Claim For a Violation of hisRight to Free Speech

The Defendants contend that the Plaintiff has failed to plead the necessaytslefra
First Amendment claim of retaliatiorizor a Plaintiff to sufficiently allege a claim of retaliation
for the exercise of his first amendments rights, he must show: “(1) [higlspees
constitutionally protected, (2) [he] suffered an adverse employment actob(B)there is a
causal relationship between [his] utterance of the speech @asdlisequent adverse employment

action.” Friel v. Cnty. of Nassau, 947 F. Supp. 2d 239, 255 (E.D.N.Y.)@b8ions omitted).

In this case, it is undisputed that the Plaintiff has suffered an adverse emutaytien.
The Court must thudeterminewvhether thePlaintiff has alleged that hspeech was
constitutionallyprotected and whether a causal relationsbyistedbetween the Plaintiff's
speech and the adverse employment action.

1. Whether Plaintiff Engaged in Constitutionally Protected Speech

The United States Supren@murt has held that “[w]hen public employees make
statements pursuant to their official duties, they are not speaking as citiz€&irstf Amendment
purposes, and the Constitution does not insulate their communications from emplopéndisci

Garcetti v. Ceballgb47 U.S. 410, 422, 126 S. Ct. 1951, 1958, 164 L. Ed. 2d 689 (2006)g

speech unprotected where the controlling factors gpldnatiff's expressions were made
pursuant to official duties). Howevehe First Amendment protecta public employee's speech
from retaliation where the “employee spoke as a citizen on a matter of puldercdid. at

418. “As a rule of thumb, activities required of the employee as part of his empibd yimges
are not performed ‘as a citizen’ if they are not ‘the kind of activity’ engagéy citizens who

do not work for the government.” Dillon v. Suffolk Cnty. Dep't of Health Se®is F. Supp. 2d
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196, 205 (E.D.N.Y. 2013)acklerv. Byrne 658 F.3d 225, 238 (2d Ci2011); Garcetti 547 U.S.

at423.
In determiningwhetherthe Plaintiffsspeechs considered matter of public concern,
this Court‘take[s] into account the content, form and context of a given statement as revealed by

the record as a wholel’licopoli v. Mineola Union Free School Dist., 2010 WL 4961667, at *6

(E.D.N.Y. Dec. 1, 201@¢iting Ruotolo v. City of New York, 514 F.3d at 189)pe®ch is on a

matter of public concern and therefore a protected activity “if it reledesny matter of political
social, or other concern to the communityillon., 917 F. Suppat 205 ¢iting Connick v.
Myers 461 U.S. 138, 146, 103 S. Ct. 1684, 7%H. 2d 708 (1983) In addition, the Gurt will
consider'whether the employee's speech was ‘calculated to redress personal grievances

whether it had a broader public purpos®illon., 917F. Supp at 189 (citing_ewis v. Cowen,

165 F.3d 154, 163-64 (2d Cir. 1999)R]etaliation against the airing of generally personal
grievances is not brought withinetlprotection of the First Amendment by ‘the mere fact that one
or two of [a public employee's] comments could be construed broadly to ateptiatters of

public concern.”Ruotolg 514 F.3d at 19Qciting Ezekwo v. New York City Health & Hosp.

Corp, 940 F.2d 775, 781 (2d Cir. 1991)

Here, the Plaintiff wrote ketter to the Commissi@mn of theNew York StatdDepartment
of Education and the Superintendent of Nassau BOCES infotimeng of his belief that the
Defendants were unlawfully and illegally inflag student grades to procure funding from the
State and the CountyVith regardto whether the Plaintif§ expressions were made pursuant to
his official duties, the Plaintiff asserts that his sole job functions as teetbirof Technology
and Chief Information Officer was to maintain and upgrade the Board Of kzhisat

technological capabilitiegPl. Am. Compl. § 15). The Plaintiff further contends that changing of
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grades and the policies relatiecthat matteare not part of his job functions or in his job
description. (Pl. Am. Compl. 1 105).

Viewed inalight most favorable to the Plaintiff, the amended complaint suggests that the
Plaintiff's speech was motivated at least in part by concerns stemming gaoiehas a citizen.
The Plaintiff's speech does not concern personal grievances and unquestionabbeaddres
matter of public concern to the community.

In Tucker v. City of New York, 07 CIV. 10367 (NRB), 2011 WL 2893077, at *5

(S.D.N.Y. July 15, 2011}he court stated théallegations of corruption and misuse of public

funds by . . . supervisors and coworkers [are] clearly matters of public condér Raintiff

hasset forthsufficient allegations to support the inference thatstatements weraotivatedby

a desire to protect the public from fraudulent, unlawful, and unethical conduct that would
ultimately misleagparents and students. (Pl. Am. Compl. § 3fljs reasonable to infer that the
surrounding community would be interested in knowing of alleged fraudulent conduct on behalf
the BOEfor the Hempstead School Districkuch matters concerning unlawful conduithin

the School District plainly implicate matter of public interest that affords First Amendment
protection.

2. The Causal Connection Between Speech and Adverse Employment Action

For a First Amendment retaliation clatmsucceed‘the causal connection must be
sufficient to warrant the inference that the protected speech was a substatiatimg factor in

the adverse employment actio@bdtarelo v. Village of Sleepy Hollow Police De@60 F.3d

247, 251 (2d Cir. 2006)A retaliatory motive must be “at least a ‘substantial’ or ‘motivating’

factor” behindthe adverse actioMt. HealthyCity Sch. Dist. Bd. of Educ. v. Doyld29 U.S.

274, 287, 97 Ct. 568, 50 LEd. 2d 471 (1977).0f relevance here, “[a] plaiiff may

demonstrate causation . . . by showing that the protected activity was followelg bips
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discriminatory treatment[."]Kirkweg v. New York City Dep't of Educ., 12 CIV. 263&/dP),

2013 WL 1651710 (S.D.N.Y. Apr. 4, 2013)(quotiHecks v. Baines593 F.3d 159, 170 (2d Cir.

2010). “In order for ‘mere temporal proximity between an employer's knowledgg of [a
protected activity and an adverse employment action’ to serve as suféicidence of a causal
connection to establishpima facie case, courts ‘uniformly hold th#dte temporal proximity

must be ‘very close’” Isaac v. City of New York701 F. Supp. 2d 477, 493 (S.D.N.Y.

2010)(citing_Clark County Sch. Dist. v. Breed&82 U.S. 268, 27374, 121 S. Ct. 1508, 149 L.

Ed. 2d 509 (2001)

In the presentase, the Plaintiff aliges that “he was sent home the . . . next day after the
Defendant’s learned of his whistleblowing, he was then stripped of his ability to ad hesp
soon thereafter submitted for termination.” (PI. Am. Compl. § &t Xhis stage in litigationthe
Court finds that the amended complatdtes a plausible retaliation clabased on a close
temporal proximity between the alleged protected speech and adverse emplagtmeant
Therefore, th&€ourt denies the Defendants’ motion to dismiss the Plainkffg Amendment
free speeclslaim.

F. As To Whether The Individual Defendants Are Entitled to Legislative Or Qudified
Immunity

1. Leqgislative Immunity

The Defendants maintain that they are entitled to legislative immuniitg.United States

Supreme Court has helthat state and regiongislators are entitled to absolute immunity

from liability under § 1983 for their legislative activitie®ogan v. ScotHarris 523 U.S. 44,
49, 118 S. Ct. 966, 970, 140 L. Ed. 2d 79 (1998). The Second Circuit has concludglhénhat

test for deternming whether an act is legislative ‘turns on the nature of the act, rather thaa on t
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motive or intent of the official performing it.Harhay v. Town of Ellington Bd. of Educ., 323

F.3d 206, 211 (2d Cir. 2003)(citirBpgan 523 U.S.at 54.)

Here it is clearthat theDefendantsctions with respect to the Plaintdfemployment
were administrative, anabt legislative, in nature Stated otherwise, the Defendants did not
engage in policymaking that is quintessentially legislaBez=Harhay 323 F.3dat 211(holding
that the Board of Education’s processdetermininga single individual's employment
situationswasadministrative in nature and should not be entitlembsnlute legislative

immunity); see alsd.illy v. Lewiston-Porter Cent. Sch. Dist., 853 F. Supp. 2d 346, 355

(W.D.N.Y. 2011)(holding a local school board’s action on employment decisions as
administrative and not entitled to legislative immunity).

Thus, the Court denies the Defendants’ motion to dismiss on the begsstattive
immunity.

2. Oualified Immunity

The Defendants also maintain that they are entitled to qualified immurigydoctrine
of qualified immunity*protects public officials from liabilityor civil damages when . .the
defendant's action did not violate atly estdlished law, or . . it was objectively reasonable for

the defendant to believe that his action did not violate such Rms8o v. City of

Bridgeport 479 F.3d 196, 211 (2d Cir. 200iniernal quotation marks omittedi right is
clearly establishedhen, [tJhe contours of the right [are] sufficiently clear that a reasonable

official would understand that what he is doing violates that.fidtriderson v. Creighton, 483

U.S. 635, 640, 107 S. Ct. 3034, 97 L .Ed. 2d 523 (1987). Furthermorentéuwtional right
and relevant law the officials are alleged to have violated must have been clealishestab a
“particularized sense,” so that a reasonable official would have known thatibisagolated

the plaintiffs rights.Seeid. at 640.
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The Second Circuit has noted that, “[u]sualhe defense of qualified immunity cannot
support the grant of a [Rule] 12(b)(@)ption for failure to state a claimpan which relief can be

granted. Green v. Maraip722 F.2d 1013, 1018 (2d Cir. 1983.defendanpresenting a

gualified immunity defense on a Rule 12(b)(6) motion “faces a formidable hurdled is a

usually not successful. Field Day, LLC v. County of Suffolk, 463 F.3d 167, 191-92 (2d Cir.

2006). The defense will succeed only where entitlentergualified immunity can be

established ‘based [solely] on facts appearing on the face of the compRigafit v. Steele

13-CV-5234 (ADS)(GRB), 2014 WL 2475608, at *10 (E.D.N.Y. June 3, 2014)(cMiafenna
v. Wright, 386 F.3d 432, 436 (2d Cir. 2004)or these reasons, a 12(b)(6) motion is a mismatch
for a qualified immunity defense and almost always a imprasisfor dismissal. SeBarnett

v. Mount Vernon Police Dep't, 523 F. App'x 811, 813 (2d Cir. 2013).

However, “[e]lven when a platiif's federal rights are so clearly defined that a
reasonable public official would know that his actions might violate those rights jiegalif
good faith immunity might still be available as a bar to plaintiff's suit if it was objectively
reasonable for thpublic official to believe that his acts did not violate those riglitarhinsky v.
Roseiblum, 929 F.2d 922, 925 (2d Cir. 1991). The Defendants bear the burden of showing the

objective reasnableness of the acts in questiSaeTellier v. Fields 280 F.3d 69, 84 (2d Cir.

2000).

The Defendants assert that they are entitled to qualified immifanitige following
reasons(1) the Plaintiff has failed to sufficiently stadeclaim; (2) the Defendants did not
deprive the Plaintiff of an actual constitutional right that is clearly establishdd3ait was
objectively reasonable for the Defendants to exercise their adverse employnoastvatt

regard tahe Plaintiff. (Des. Mem.,at 23).
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Herg the Court haalready determined that the Plaintiff ledequatelylleged claims
for all thecauses of actionFurthermore, the Court finds that the Plaintiff's rights were clearly
established for all claimg-or a right to be “clearly established” for purposes of qualified
immunity, “it is sufficient if decisions of the Supreme Court or of the appropriate circuit have

defined the contours of the right with reasonable specificity.” Russell v. GaygtD F.2d 75,

78 (2d Cir. 1990). As provided above, the Supreme Court atid/@econd Circultave
adayuately defined the contours of the Plaintiff's rights. FurtherptbeDefendants have not
met their burden of showing that their actions were objectively reasonable.

Accordingly, the Court denies tHeefendants’ motion to dismisssed on qualified

immunity.

[I. CONCLUSION

For the foregoing reasons, it is hereby order that the Defendants’ motion tssdism
deniedin all respects. In particular, it is hereby:

ORDERED that the Defendants’ motion to dismiss the Plaintiff's fatise of action,
brought pursuant to Title VIl and 42 U.S.C. § 1981, on the basiatminal origin discrimination,
is denied and it is further

ORDERED that the Defendants’ motion to dismiss the Plaintiff's second cause of action,
brought pursuant to NeWork Executive Law8 296, alleging the aiding and abetting of
discrimination against employees of Hispanic origgrdenied and it is further

ORDERED that the Defendants’ motion to dismiss the Plaintiff's third causetodn,
brought pursuant to New York Civil Servicaw 8§75, alleging retaliation, is denied, and it is

further
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ORDERED that the Defendants’ motion to dismiss the Plaintiidsrth cause of action,
brought undethe First Amendments denied.

SO ORDERED.
July 16, 2014

Arthur D. Spatt
Arthur D. Spatt
United States District Judge
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