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GINA M. FANELLI,
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MEM ORANDUM AND ORDER
-against- 13-CV-6627 (DRH(AKT)

THE STATE OF NEW YORK, JAMES
GILMORE, PETER A. SCULLY, andOHN

and JANE DOE (said names being fictitious, the
persons intended being those who aided and
abetted the unlawful conduct of the named
Defendants),

Defendants.
APPEARANCES:
For the Plantiff:
MADUEGBUNA, COOPER LLP
30 Wall Street, 8 Floor
New York, NY 10005
By. Samuel O. Maduegbun&sq.
Kyle Donald Winnick, Esq.
William W. Cowles, I, Esq.
For the Defendants:
NYS Attorney General’s Office
200 Old Country Road, Suite 460

Mineola, NY 11501
By: Toni E. Logue, Esq.

HURLEY, Senior District Judge:

Gina M. Fanelli(“Fanelli” or “plaintiff’) commernced this adion against defendants
the State of New York, James Gilmore (“Gilmore”), Peter A. Scully (“S@ulbollectively,
“defendants”)asserting claisof gender-based discrimination and hetary employmenh

pradices in violation of 42 U.S.C. § 2000(e) (Titleland New York Human Rights Law
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(“NYHRL") , Executive Lawg 296 In a decision dated August 18, 2014, the Honorable
Arthur D. Spdt dismissedomeof plaintiff's claims such that only Title VII claims against
the State oNew York based on allegations of discriminatory acts committed prior to
October 26, 2010 and NYHRL claims against Gilmore in his official capacitginem
Fanelli v. New York51 F. Supp. 3d 219 (E.D.N.Y. 2014). Subsequently, the case was
transferred to this Court.

Presently before the Court is defendants’ motion for summary judgment pursuant to
Federal Rule of Civil Procedure 56 (“Rule 56”) seeking tisal of the remaining claims
For the reasons set forth below, the defendants’ motigrarged

BACKGROUND
The following fds, dravn from the parties’ Local Rule 56.1 statements, tlkeedhgs,
and prior decisions in thcase, are undisputed urdegherwise oted.
Plaintiff's Employment at DEC
Plaintiff, awoman,began working at the New York State Department of Environmental
Conservation (“DEC”) in April oRO0O5when she was hired as a Marine Biologist | Trainee at
DEC's Region 1 Office Scullywas the Regional Directof Region 1 during all times relevant
to this motion. Between 2005 and early 2q88intiff worked in theTidal Wetlands Regulatory
Program(“TW Program”). During that time she workedinder the direction of Karen Graulich
(“Graulich”). On April 22, 2007, plaintiff was given the title of Biologist 1 (Marine). Iridber
of 2007, defendar®ilmore was appointed as ChieftbEBureau of Marine Resources (“BMR”)
locaed in East Setauket, New Yaakdhasheld that position at alimes relevant to this motion.
On January 15, 2009, executive staff includdoglly met with staff of the Region 1 TW

Progam, including Graulich and Fanetiy discuss implementation of improvements to the TW
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Program.According to defendants, plaintiff's conduct during the meeting “madeat that . . .
she was resistant to the changes being proposed, by repeatedly shaking her latiaggihehis
[the] program staff was ‘being punished for doing a good job.”” (Defs.” R. 56.1 Stmt. { 20.)
Plantiff, however, disptes that she behaved in such a way.

The Biologist 2 (Marine) Position

Plaintiff applied for the position ofiBlogist 2 (Marine)n or about December 2010. This
position was responsible for supervising the employees of the unit anchditeetivork of the
unit, andit involved participation in the tactical committees of the Atlantic State M &isheries
Commissions. Botplaintiff and another candidate, John Maniscgfétaniscalco”), scored 75
“on the eligible list.* (Defs.’ R. 56.1 Stmt] 30.) However Maniscalco had a Master's of
Science, while plaintiff did not. Six individuals, including plaintiff, weremiewed by Steven
Heins(“Heins), Biologist 3 (Marine), to whom th@erson occupying thaosition would directly
report at BMR, and/ao Gilmore Heins decided which candidates would be interviewed through
a process call“canvassing,” whichmeans looking at the eligible list and selecting the top
scoring candidatedDuring the interview, the interviewers used a point matrix, awarding goints
candidates for various categories. According to Giembtaniscalco scored higher than any other
candidate on thpoint matrix Accordingly, Maniscalco was recommended for the position to
Human Resources.

At all timesrelevant to this motigrDEC policyrequired that when a person of a petee
classwas interviewed for a position and not selected, a written justificktitermust be sent to

Juan Abadig“Abadia”), DEC’s Affirmative Action Officer, for approval. On December 13,

L “where a candidate scores on the eligible list is used for selecting whicllaisdio

interview.” (Defs.” R. 56.1 Stmt. { 31.)
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2010 Gilmore sent such a justification to Abadia, and on December 17, 2010, Abadi@@ppro
the hiring of Maniscalco.

TheBiologist 2(Ecology) Position

Shortly thereafter, plaintiff applied for the Biologist 2 (Ecology) positidn.réviewing
the eligible list for this managerial position, individuals who scaré@ and above were
canvassed for interviews.” (Defs.” R. 56.1 Stmt. § 43.) Plaintiff hadra s 75 and Andrew
Walker (“Walker”)had a score of 70 on the eligible listowever Walker had a Master’s of
Science, whiclplaintiff lacked.

Onor about December82 2010, fiveindividuals, including plaintiff, were interviewed by
Robert Marsh, Biologist 3 (Ecology), to whom fierson occupying thgosition would report at
Region 1, and JR Jacobson, Biologist 3 (Ecology), who wastireBEC’s Central Office in
Albany. Ultimately, AndrewValker (“Walker’) was recommended for the position. Since
plaintiff was a protected class candidate who had not been selected foiitibe,@gistification
letterneeded to be sent to Abadia for approval. Igussfication memorandurdated December
30, 2010 Marshreported that Walker was found by interviewers to leesteonger educational
background in marine sciences, more relevant regulatory and marine habit&reepand more
experience with supervision of regulatory staff. However, the justificaiterdid not
specifically address why the interviewers believed that plaintiff hersal oot perform the
duties of the positionSubsequentlyAbadia rejected the justification. As a result, Scully, head of
DEC’s Region 1 office, submitted a supplemental justification that uraters plaintiff's “past
resistance and expressed opposition to ongoing efforts to implementsrédaaddress
acknowledged and longstanding dysfunction in the Tidal Wetlands regulatorgirpraghnich

would become the direct responsibility of the successful candidate for therpbgDefs.’ R.
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56.1 Stmt. 1 53.)Abadiathenapproved Walker’s hiring.

Investigation of Plaintiff's Internet Use

In July 2011 Environmental Conservation Captain Dorothy Thufifhumm”)
informed Gilmore verbally thanother employee, Christopher Spies from Region 1 Pesticides
had been posting inappropriate internet bloghloreast.comdisseminating both confidential
DEC information and voicing disagreents with BMR fisheries management decisioftsumm
contacted Mr. Spies’ supervisor, Vincent Palmer, regarding Sg@esvities, and thereafter
informed Gilmore that plaintiffwho was livingwith Spies at the timayas involved in similar
activities. Upon learning of plaintifs alleged internet activitgsraulichverbally counselled
plaintiff to restrict hemternet use while at workSubsequentlyEmployee Relations informed
Gilmore that it would take the lead on investigating plaintiff's internet usegiwork and any
possible communication of confidential information to the public. In April, 201, itd
investigation, Employee Relations decided not to bring disciplinary actonsaglaintiff.

Compressed Work Schedule

At DEC, employees can apply for a compressed pay period schedule where they work
longer hours on some daiysorderto be allowedo workninedays over a two week pay period.
According to the DEC’s website, “[i]t is the policy of the [DEC] to provilleraative work
schedules when it is clearly demonstrated that such schedules will noitirepelivery of
services to the publigyill maintain and enhance productivity, will retain and attract the most
talented individuals or will reduce absenteeism and/or tardiness withoptararsing
management and supervision of Department programs.” (Pl.’s Ex. 20.) The &ksosgisovides
that “[e]stablishment of an alternative work schedule is at the dattihe DEC and can be

revoked by management at any time.” Moreover, the website states that “[gJubject
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management approval, compressed pay period schedules are availabterte arnhual salaried
DEC employees'when,inter alia, “[tjhe employee’s work performance is such that he/she has
clearly demonstrated the ability to work independently and with minimum\ssiper”

According to defendants) early 2012, Gilmee recommended that plaintiffequest for
a compressed pay period scheddalenied in light of her inappropriate u$éhe internet at
work, which at the time was still being reviewed by Employee RelatioamtiR) however,
contends that plainti§ request was never sent to the appropriate Albany office for approval.
However, even though plaintiff's request was denied, her supervisor, Graulich, domdyruc
allowed her a compressed pay schedule throughout 2012 by completing additional papeavork
weekly basis to justify changing her work schedule for each wadkebruary, 201 3laintiff’s
subsequentequest for a comps®d pay period scheduleas approved

MRAC Meetings

Marine Resources Advisory CounciMRAC”) was “established by law in 1987 to
advise the DEC on marine resources issues, such as commercial and recrestiiogal fi
proposed regulations and the protection and utilization of New York’s valuabileenmesource”
(Defs.’R.56.1 Stmt. § 75.) MRAC meetings occur every two montheg¢tauket office and
last three hoursDefendants contend that Gilmore has repeatedly directed his entire atilbe, o
or in writing, to only attend MRAC meetings whee tiopics being discussed relapecifically
to an employee’s duties, or@ilmore personally directs a particular employee to attend. Plaintiff,
however sought to attend meetings unrelated to herslatiel claims that Gilmore atteragtto
preclude her from attending these meetiniger discussions with Employee Relations, pidint

was allowed to take her personal time to attendingenot related to hepecificduties.



DISCUSSION

l. Applicable Law and LegalStandards

Summary judgment pursuamb Rule 56 $ only appropria¢ where admissible
evidence in the form of affidavits, deposition transcripts, beralocumentation
demonstrates the absence of a gemigsie of materialdd, and one partygentitlemento
judgment a& amdter of lav. See Vbla v. Philips Med. Sys. of N. Ard2 F.3d 712, 716
(2d Cir. 1994). The relevant govangilaw ineach case detemines which fads are
material; "only disputgover facts thamight dfect the outcome of the suit under the
governng law will properly preclude the entry of summary judgmemnderson v.
Liberty Lobby, Inc, 477 U.S. 242, 248 (1986). No genilyneiable fidual issueexists
when the moving party demonstrates, on thesmHghe peadingsand sibmitted
evidence, and after drag dl inference and resolving all ambiguities in favor of the
non-movant, that no rational jurgdd find in the non-movant's favoiChertkova v.

Conn. Gen. Life Ins. Cp92 F.3d 81, 86 (2d Cir. 1996) (citing Fed. R. Civ. P. 56(c)).

To dekda a summary judgment ration properly supportely affidavits, depositions,
or other documentation, the non-movant must offer similaene seiting forth specific
fadstha show that theresiagenune issie of materialdd to be tried. Rule v. Bine, Inc., 85
F.3d 1002, 1011 (2d Cir. 1996). The non-movant must present more's@mntida of
eviderce" Delaware &Hudson Ry. Co. v. Coak Ral Corp., 902 F.2d 174, 178 (2d Cir.
1990) (quotig Andeson, 477 U.S. at 252), dsome metaphysical doubs #othe material
fads," Aslanidis v. U.S. Lines, Inc7 F.3d 1067, 1072 (2d Cir. 1998)upting Matsushita
Elec. Indus. Co. v. Zenith Radio Coyg75 U.S. 574, 586-87 (1986)), acahnot rel on the

alegations in lgor her péalings, conclusory statements, or on "mere assertions tha
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affidavits supporting the wtion are not credible.Gottlieb v. Cnty. of Oange, 84 F.3d 511,
518 (2d Cir. 1996) (internal citatismmitted).

The district court, in considering aramary judgment ration, must also be
"mindful . . . d the underlyng standards and burdens of prod¥jtkdt v. RTS Helicopter
128 F.3d 925, 928 (5th Cir. 1997) (citidgdeson, 477 U.S. at 252) dzaise “the
evidentiary burdesithat tre resgedive parties will bear at trial guide district courts in their
detemination of smmmary judgment notions.” Brady v. Town of Glcheder, 863 F.2d 205,
211 (2d Cir. 1988). Wheredmmon-moving party wi bea the ulimate burden of proof on an
issue at trial, the morg partys burden under Rule 56 Wibe satisfied if he can poita an
absence of evidende support an €ential element of the non-movantlaim. Id. at 210-11.
Where a movant without ¢hundeltying burden of proof fiers evidence that the non-movant
has féledto estaltish her claim, the burden slsifo the non-movartb offer "persuasive
evidence that [her] claim is not ‘implausibleld. at 211 (quotindMatsushia, 475 U.S. at
587).

Summary judgments generally inappropriate where quessatf the defendard'state
of mind are atssuie,Gdb v. Bd. of Bections ofthe City of N. Y, 224 F.3d 149, 157 (2d Cir.
2000), and shuld thus be granted witteution in employment discrimination cas€&allo v.
Prudential Residential Servs., Ltd. P'shf2 F.3d 1219, 1224 (2d Cir. 199@arlton v.
Mystic Transp., Inc.202 F.3d 129, 134 (2d Cir. 2000). Nonetbglesummary judgment
remains available to gt discrimination claims irtases lacking genoeissues of material
fact." Chambesv. TRM Copy Gt. Corp, 43 F.3d 29, 40 (2d Cir. 1994). "Thensmary
judgment rule would be rendered dier. . . if the mere rentation of intent or state ofind

would operag as atdisman to defa an otherwise valid otion." Meiri v. Dacon, 759 F.2d
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989, 998 (2d Cir. 1985). "[T]he salutary purpesésunmary judgment — avoiding
protracted, expensive dharasng trials — apply no lesto discriminatiorcases thanto
commercial or other agas o litigation." 1d. "When no rational juryauld find in favor of the
nonmoving party écaise tte evidenceo support itscase is so lsght, theres no genuine
issue of material fact and a graftsommary judgments poper! Gallo, 22 F.3d at 1224.
Il . Plaintiff's Discrimination Claim
A. Legal Standad

In McDonnel Douglas Corporation v. Gren, 411 U.S. 792, 802-804 (1973), the
Supreme Court first enuiated the now-fanliar "burden-shifting "formula used in analygi
Title VIl employment discrimination cias based on ind#d or circumstantial evidese
This standard was further refined Texas Depatment of CommunytAffairsv. Burding 450
U.S. 248, 252-253 (1981) aist. Mary's Honor Qaterv. Hicks, 509 U.S. 502, 506-511
(1993). UndeMcDonnell Douglasand its progeny, a plaintiff must first esigsha prima
facie case of discriminatiohy showirg: (1) she belonged to a peated class (2) was
qudified for the position she held orwsght, and (3) sfiered an adverse employmexation
(4) under circumstanes giving rise to an inferencefaiscrimindory intent. Terry v.
Ashcroft 336 F.3d 128, 137-38 (2d Cir. 2003). The burden of establishgnigha facie case
of employment discrimination has been described as "modéastd’v. Philips Med. Sys. of
N. Am, 42 F.3d 712, 716 (2d Cir. 1994), or even "minith&.oge v. N¥ Holdings, Inc,
257 F.3d 164, 168 (2d Cir. 2001). dtaburden of production, not persuasion, and involves
no credibility assessmentsReevev. Sandeson Plumbing Prods., Inc530 U.S. 133, 143
(2000).

If the plaintiff establishe aprima faciecase, the burden then shkifothe employer to
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"articulate some legitimate, nondiscriminatogegson for [the adversad].” Leibowitzv.

Corndl Univ., 584 F.3d 487, 499 (2d Cir. 2009) (internal quotation syarkitted). The
employers burden of showing a legitimate non-discrintiorg reason for is adions is not a
particularly see hurdle. Federal cowtlo not have a "roving comsson to review

business judgmentsMont. v. Frst Fed. Sav. & Loan #sn of Rocheter, 869 F.2d 100, 106

(2d Cir. 1989) (quotigp Graefenhain v. Pabst Brewing C&27 F.2d 13, 21 n.8 (7th Cir.

1987)), and thus, "[e]viderthat an employer made a poor business judgment . . . generally
is insufficientto estalish a question offt as tothe credibility of the employ&reasons'

Disterv. Cont'l Grp., Inc, 859 F.2d 1108, 111@d Cir. 1988).

Should the employer satisfy its burden, BheDonrell Douglasframework and &
presumptios and burdasdisapa, leavngthe sole remaing issue of "discrimination \re
non:" SeeReeve, 530 U.S. at 143. To rebut an employgroffered non-discminatory
rationale for is adions and withstand summary judgment, a plaintiff must presemné ti@n
alegations that are "conclusory and unsupported by evidenecg efeaght’ Smithv. Am.
Exp. Co, 853 F.2d 151, 154-55 (2d Cir. 1988). "To allow a pariyefeat a mtion for
summary judgmentby offering purely conclusoryll@gations of discrimination, absemtya
concree particulars, would acesstate a trial in 8 Title VII cases."Meiri, 759 F.2d at 998.
Although intermediate evidentiary burdeshift badk and forth under this framework, "[t]he
ultimate burden of persuading the trier @if that the defendant intentionally discriminated

against tk plaintiff remains at allitnes with the plaintiff.” Reeve, 530 U.S. at 143.

Finally, “the standards for proving discrimination under Section 2%eoNew York
Executive Law are the same as untiéle VII.” Lucas v. South Nassau Cmtys. Hp5@.F.

Supp. 2d 141, 146 (E.D.N.Y. 200&jting Kremer v. Chemical Constr. Corpl56 U.S. 461,
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479 (1982) Stetson v. NYNEX Serv. C895 F.2d 355, 360 (2d Cir. 199®Jaintiff's claim

under New York’s Human Rights Law “is governed by the same standards adehé fe

claim”)). “[A]ccordingly, the New York Executive Law inquiry is subsumed within theeTitl

VIl analysis.” Id.

B. Application to Plaintiff's Discrimination Claim
As described above, the Court begins its amalyg determimg whethetthe plaintiff has
made out @rima faciecase.Defendars donot contest that the plaintiff, whoaswomanisa
member of a protected group or that plaintiff suffexdderse employment actions when she was
not promoted to Biologist 2Defendard, however, disputidat plaintiffwas qualifiedor the
Biologist 2 positions she appliéal and that “her not being selected for these two promotions
‘occurred under circumstances giving rise to an inference of discriminatidDefs.{ Mem. in
Supp. at 6.)The Court will address each of these arguments in turn.
Plaintiff's Qualificatiors
In order to make out prima faciecase that plaintiff is qualified, “all that is racpd is that

the plaintiff establish basic eligibility for the position at issue, rastdthe greater showing that he
satisfies the employer.Slattery v. Swiss Reinsurance America G&#8 F.3d 87, 92 (2001). As
the Second Circuit cautiongf]'he qualification prong must not . . . be interpreted in such a way
as to shift onto the plaintiff an obligation to anticipate and disprove prinis faciecase, the
employer’s proffer of a legitimate, natiscriminatory basis for its decisionltl. Still, “there will
also be circumstances in which a plaintiff's performance is so mangesityas to render her
unqualified for continued employment and thereby defegbiimaa faciecase.” Gregory v. Daly
243 F.3d 687, 697 n. 7 (2d Cir. 2001) (citMgLeev. Chrysler Corp.109 F.3d 130, 135 (2d Cir.

1997)).
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In order to demonstrate that plaintiff was not qualifiedtierBiologist 2 (Marine)
position, defendasipoint out that “Maniscalco received a much higher total Josieg the point
matrix] than ary of the other candidates,” including plaintiff. (Defs.” Mem. in Supp. at 7.)
Moreover, with respect to the Biologis{2cology) position, defendants poonit thatthe
supplemental justification letter sent to Abadia noted plaintiff's past nestssad opposition to
reform efforts in the TW Program. Additionally, defendanrtte that the candidates who were
ultimately chosen for the positions held Master’s of Science degreds plettiff did not.

While these facts may explain defendgaosition that plaintiff was not the preferredndidate,

they do not support that plaintiff was unqualified such that she did not possessdidiagity

for the positions.Moreover plaintiff points out that she was on the eligibility frst both

positionsand that Heins, who interviewed plaintiff for the Biology 2 (Marine) posttstified

that plaintiff was qualified for that positior(Pl.’s Ex. 10, Heins Dep. at 77Accordingly, a

geruine question of faexistsas to whetheplaintiff was qualified for the Biology 2 positions.
Inference of Discrimination

Plaintiff argues that she “easily meets this prong because she is a woman, who was

gualified for the [Biology 2 positions she applied for], which went to [men]I”s(Rlem.
in Opp’n at 10.) As plaintiff points out, “[g]enerally, a plaintiff can establish the fourth
prong of theprima faciecase where the position sought was given to a person outside the
plaintiff’s protected class.’'Separ v. Nassau Cty. Dep’t of Social Ser2614 WL 4437676,
at *5 (E.D.N.Y. Sept. 9, 2014) (citinge la Cruz v. New York City Human Resources
Admin. Dep’t of Soc. Sery882 F.3d 16, 20 (2d Cir. 1996). Therefore, whereas here, the
positions that plaintifapplied for were given tmenoutside of plaitiff’'s protected class,
plaintiff has sufficientlyraised a genuine question of fact as to the inference of
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discrimination prong.
Pretext

Since plaintiff has satigfd her burden of establishing@rima faciecase, the Court wil
shift the burdeno the employerto offer a legitimate, non-discrimibary reason for is
adions. SeePatteson v. Cty. of Oneida, N.Y375F.3d 206, 221 (2d Cir. 2004)Once the
plaintiff satisfies his initial minimal burden, the burden of prdaurcshifts to the
employer”)(internal quotation marks omittedHere,defendants’ proffered reason for
choosing not to promote plaintiff is, in general, that the individuals who received the
promotions were wrequalified for the positionthan plaintiffwho, inter alia, lacked a
Mastea’s of Science degree and scored lowsm other candidates on iaterview point
matrix. Next, the Court must examine whether plaintiff has raised sufficient evidénce
pretext.

The Biology 2 (Marine) Position

Plaintiff argues thia*Defendants’ proffered justifications for not promoting Plaintiff to
the Marine Position . . . are pretextual because (1) they are based on subipotiasds and
(2) lack credibility.” (Pl.’s Sur-reply at 4.)

With respect to plaintiff's first argunmé, she takes issue with defendants’ position that
shewas denied the promotion because she scored lower on the point matrix used during the
interview. Plaintiff argues that because “the matrix criteria [wénemselvesubjective, it
is not a valid justification.” (Pl.’s Sueply at 5.) Plaintiff relies primarily orGoosby v.
Johnson & Johnson Medical, In@28 F.3d 31331920 (3d Cir. 2000), where defendants
justified plaintiff's denial of a position with her poor scores in administratng

organizational skills on a scoring matrixhé court noted that “[m]atrix criteria and their
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weighting are themselves highly subjective even though they are givepaniatly

objective numerical ranking.Goosby 228 F.3d at 320However, in that cas, plaintiff
specifically arguedhat “other employees with poor scores for administrative and
organizational ability were nevertheless awarded the ‘preferable’ positimpsrtedly

denied [plaintiff] because of those weaknessdg.” And the court spditcally stated that
“[t]hat allegation, if proven, would support a finding of discrimination despite her
administrative weaknessesld. Plaintiff does not make a similar argument regarding other
employees hereTo the contrary, it is undisputed that the candidate who was chosen for the
position scored higher than plaintiff on theint matrix. Plaintiffs discigsion of the
subjectivity of the matrix without more is insufficient to raise evidence that difesi

actions were a pretext for discrimination.

Moreover, plaintiff's assertion thatére are inconsistensibetweendefendants
justification letterand the defendants’ argueshsondor denying her a Biology 2 (Marine)
promotion is unfounded. Particularly, plaintiff takes issue with the fact thatdkeofla
master’'sdegreeandlack of management experienaghich defendants now proffer as an
explanation for denying héne promotion, were not mentioned in the justification sent to
Abadia. (P’s Sur-reply at 6.) The justification letter, however, does mention that
Maniscalco’s “qualifications, training, experience and attitude were farisupo [that of]
the other candidates” and notes plaintiff's lack of management experiencse ExP#1.)

This does not amount to an inconsistency evidencing discrimination, especially when
compared with that found i8.E.O.C. v. Ethan Allen, Inc44 F.3d 116 (2d Cir. 1994), the
case upon which plaintiff relies. In that case, the court found that defendant provided
inconsistent explanations for its decision to termiaatemployee when at trial it suggested
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thetermination was due to tlemployee’s lack of qualifications, but in its initial

investigation it asserted thiétetermination was due tadecrease in the duties of the
employee’s positionld. at 120. Unlilk in that case, here defendants’ proffered explanations
are not inconsistent as thaly relate to plaintiffs qualifications and suitability for the

position.

Additionally, plaintiff atempts to ballenge theredibility of the justification letter by
pointing to Gilmore’s admission at his deposition that he did not review plaintifityo
employment evaluations prior to writing the letteowever as plaintiff also notes, Gilmore
testified that he did not do so because he assumed her evaluations were satssf@aetory
they had not been brought to his attention previously. (Pl.’s Ex. 3 at 198.) Based on that
testimony, it is not clear how Gilmore’s failure to comsithe performance evaluations
could be construed as evidence of discrimination.

The Biology 2 (Ecology) Position

Plaintiff also argues that defendants’ reasons for not promoting plaintifé Ridlogy
2 (Ecology) position “are pretextual because (1) they are inconsistent and (2) lack
credbility.” (Pl.’s Sur-Reply at 7.)

As with the Biology2 (Marine)position, plaintiff has not pointed to any inconsistesicie
that suggest the defendand€cision not to promote the plaintiff was a pretext for
discrimination. For example, plaintiff attgopts to manufacture an inconsistency between
defendants’ treatment of plaintiff's graduate work and Walkedster'sdegree. She points
to the December SYustification letter stating that plaintiff's “graduate work in Biology and
Education offer littleadditional value as most of the biological coursework will be no more

advanced than what was already taken at the undergraduste (el.’s Ex. 51), and
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compares that tdefendants’ assertion that Walker’'s Master’s of Scielecgee was “very
relevant’to his selection. efs.” Reply at 7.) However, these two statements are not
inconsistent. It is undisputed that unlike Walker plaintiff did not obtain a Master'sejegr
and the statement regarding her coursework ijutdicationletter merely sugests that her
particularcoursework was not considered valuable for the position, not that all Master’'s
degrees are invaluabl@herefore, defendants were not ins@tent in assigning little value
to plaintiff's graduate couesvork while considering Walkes’Mastets of Science degree
highly relevant.

Moreover, plaintiff attempts traise evidence of pretext by arguing that Scully’s
supplemental justification letter contained false information. Plaintiff argueSc¢ody’'s
statement at his deposition that the letter contained secondhand information antitttz fa
he did not document his observation of plaintiff's purported oppositional behavior at the
January 19, 2009 meeting cast doubt uponlBswredibility and the truth of the
supplemental justificationThese facts, however, are not sufficient to raise a genuine
guestion regarding whether the defendants’ justificatiaa a/pretext for discrimination as
they do not demonstrate that defants’ reasosfor terminaton were“a guise for a
discriminatory motive.”Forte v. Liquidnet Holdings, Inc2015 WL 5820976, at *11
(S.D.N.Y. Sept. 30, 2015) (citifgaulpaugh v. Monroe Cmty. Hosp.F.3d 134, 142 (2d
Cir. 1993) (“[1]t is important to entpasize that a Title VII plaintiff does not necessarily meet
its burden of persuasion by convincing the factfinder that the employer'diseniminatory
explanation is not credible; rather, the trier of fact must find that the plairgifpfoen its
explanation of discriminatory intent . . . ."”)).

Gender Stereotypes
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Finally, plaintiff argues thdtDefendants’ attempts to dismiss Plaintiff's sex claims
should also be rejected since they have not conclusively shown that stereotyping did not
affect the promotional process.” (Pl.’s Sur-reply atSpgecifically, plaintiff argues that
defendantsunlawfully made steeotypical assumptions about [plaintiff's] ‘interpersonal

skills’ ” and that their descriptions of plaintiff evidence defendants’ disfaf/assertiveness
in femalecandidates. (Pl.’s Opp’n at 11.) For example, plaintiff notes Gilmore’s déscript
of plaintiff in the justification lettefor the Marine position as “impulsive” and someone who
“will challenge a decision” as well as Scullysscussion in the supplemtal justification of
plaintiff's opposition to implementation of reforms in the TW Progrgfl.’s Opp’n at 12
,14; Pl.’sExs. 41, 55 Plaintiff argues that these descriptions evidence a bias against
plaintiff’'s assertiveness, which would not have b@ewed negatively in a male candidate.
Plaintiff relies heavily orPrice Waterhouse v. Hopkinghere the Supreme Court
recognized that “sex stereotypinifat occurs whetan employer . . . acts on the basis of a
belief that a woman cannot be aggressive, or that she must not be,” could be a basis for
genderdiscrimination. 490 U.S. 228, 250 (1989). In that caséhefg were clear signs . . .
that [theemployer] reacted negatively to [plaintiff's] personality because she washan.”
Id. at 235. For example, a partner at the employer firm suggested that “in order to improve
[plaintiff's] chances for partnership . . . [she] should ‘walk more feminjrialit more
femininely, dress more femininely, wear makg-have her hair styled, and wear jewelry.’ ”
Id. Similarly, in Sassaman v. Gamachenotheicase on which plaintiff relieshe employer
made explicit reference to plaintiff’'s gender, tellplgintiff in connection with his conduct
toward another employee “you probably did what she said you did because you’ee a mal

and nobody would believe you anyway.” 566 F.3d 307, 311 (2d Cir. 2608ntiff hasnot
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pointed to any comments here of suchliexpstereotyping, and admits as mudKor is this
case similar to other cases cited by plaintiffere such explicit reference to gender was not
required to withstand summary judgment, Wwhere there was evidence that defendants had
referenced the plaintiff's child care duties. Those castasd for the proposition that
unlawful sex discrimination occurs when an employer takes an adverse job actien on t
assumption that a woman, because she is a woman, will neglect her job respeasibiliti
favor of hempresumed childcare responsibilitiesChadwick v. Wellpoint, Inc561 F.3d 38,
44-45(1stCir. 2009);Lust v. Sealy383 F.3d 580, 583 (7th Cir. 2004). Unlike in those
cases, herplaintiff does not allege any discrimination based on an assumpticshthat
would neglect her job in favor of child care responsibilities. As a result, fiiainti
discrimination claim is dismissed.
Il . Plaintiff’s Retaliation Claim

A. Legal Standard

“Section 704(a) of Title VII makes it unlawfto retdiate against an employe&dause
he has opposed ay pradice made an unlawful employment practiyethis subchapter, or
becaie he has made a charge, testified, assisted, or participatey imsaner in an
investigation, proealing, or leaing under ths subchapter.”Deravin v. Kerik 335 F.3d
195, 203 (2d Cir. 2003). "In ord&y present a pma fade case of retéation under Title VII
... a plaintiff musadduce evidence sufficietd permit a rational trier ofait to find [1]
that [ ] he engaged in protected participation or oppositionruFitle VI, . . . [2] that the
employer wa aware of ths adivity,” and “[3] that the employetook adverseadion against
the plaintiff.” Kesder v. Westchester Cty. Dep’t of Social Ser#s1 F.3d199,205-06(2d

Cir. 2006)(internal quotation omittgd In addition, the Supreme Court recently clarified
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the causation standard required®y04(a) stating, & plaintiff making a retaliation
claim under § 20008(a) must establistthat his or br prdected activity was a bidor
cause of the allegeddverse action by the employeas distinct fronta motivating factaf
which had previously been the standard in the Second Cirduits. of Tex. Southwestern
Med. Ctr. v. Nassarl33 S. Ct. 2517, 2534 (201 8essler 461 F.3d at 206.

Claims of retdiation pursuanto Title VII are analged acardingto the burden-shifting
framework seforth inMcDonnédl Douglas See Tey, 336 F.3cat141. Once the employee
has established arima faciecase, the employer “must proffer a legitimaten-
discriminaory reason for the adveesadion. If it does so, then the burden shstbadk to the
[employeelto demonstrate pretext.Slatery, 248 F.3cdat 94-95.

B. Application to Plaintiff’ s Retdiation Claim

Plairtiff claimsthat as a result of filing aBqual Employment Opportunity
Commission (EEOC’) complaint on August 22, 2011, she was retaliated adagtstuse
Gilmore investigated menternet usage at work, attempted to incladeegative cmment in
her performance evaluatigalated to her internet usagatempted to preclude heofn
attending MRAC meetings, and denied her an alternative work schedule. (Pl.’srMem. i
Opp’n at 22; Pl.’s Sur-reply at 14.)

Defendants argue thtte investigation into plaintiff's internet use, denial of the
compressed work schedule, and restriction of attending MRAC meetings do ndut®nsti
adverse employment actiong/hat qualifies as an adverse employment action in the context
of a claim of retaliations much broader than a claim of discriminati@ee Burlington N. &
Santa Fe Ry. Co. v. Whjt&48 U.S. 53, 67 (2006) (“The scope of the antiretaliation
provision extends beyond woacerelated or employmentlated retaliatory acts and
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harm.”); Hicks v. Baines593 F.3d 159, 165 (2d Cir. 2010) (concluding that “[p]rior
decisions of this Circuit that limit unlawful retaliation to actions that affect the terms and
conditions of employment no longepresent the state of the [Qwinternal citations

omitted). The applicable test in the retaliation context is that a “plaintiff must show that a
reasonable employee would have found the challenged action materially adiachdan

this context means it well might havessliaded a reasonable worker from making or
supporting a charge of discriminationWhiteg 548 U.S. at 68 (internal quotation marks
omitted).

Here,the Court need not analyze whether the challenged actions meet that standard
becauseven assuming they do, plaintiff has failed to osigfficientevidence ofetaliatory
intent. She argues that “many of the adverse actions complained of, such as tlyaitiores
occurred within months even weeks- of Plaintiff filing the Charge,” and that “[t]his close
temporal proximity sufficiently establishes proximaseisation.” Howevegven if this were
sufficient to satisfy plaintiff'prima facieburden the mere fact tha plaintiff's alleged
adverse actionsiay have taken place in close temporal proximity to the protected adivity
not suficient evidence of pretextEl Sayed v. Hilton Hotels Cor627 F.3d 931, 933 (2d
Cir. 2010) (“The temporal proximity of events may give rise to an inferenceatibitetn for
the purposes of establishing a prima facie case of retaliation under TjtutAvithout
more, such t@poral proximity is insufficient to satisfy appellant’s burden to bringvéod
some evidence of pretext.”)

Moreover, plaintiff has failed to identify any further evidence of pretBiaintiff in
her declaration claims th&raulich told her that Gilmore had commentedtaulichthat
“the filing of [plaintiff s] EEOC charge would adversely affect [her] future chances of
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promotion” and that he could not understand why she was “going against the agéhty.” (
Ex. 25, 1 35.) However, there is no evidence that plaintiff applied for any promotiens af
filing the char@, nor does plaintiff argue that her EEOC charge lead to a failed promotion.
With respect to the adversetians that plaintifidoes assert resultesbin the EEOC charge,
plaintiff fails to raise evidence that defendapteffered reasons for those actions were a
pretext for retaliation.

First, regarding defendants’ investigation into plaintiff's internet usesroidnts
maintain that the investigation was warranted given that plaintifipjeated inappropriate
blogs discussing confidential DEC information and opposing BMR management decisions.
Additionally, defendants point out that the investigation could not have beetaliationfor
plaintiff’s filing an EEOC chargeecause it began prior to plaintsffiling of thatcharge.
Plaintiff attempts to refute this assertioy suggesting that Gilmore began a renewed
investigation after becoming aware of plaintiff's filing the EEOC chaagd this “continued
discipline” is strong evidence of pretext.” (Pl.’s Sur-reply at 12.) Howewmare of the
evidence plaintiff cites demonstrates that any furtherplisel of plaintiff took place, only
that Gilmore “attempted to have [Gradd]aiscipline her sveral timeg and it is unclear
exactly when these attempts occurréBl.’s Ex. 6, Graulich Dep. at 82Accordingly,
unlike in the sole case plaintiff relies upon for this argumieery v. Ashcroft336 F.3d 128,
145 (2d Cir. 2003here the plaintiffa special agent, experienced continued vehicle
suspensio@fter filingan EEO complaintplaintiff has not pointed to any evidence that she
actually experienced further discipline.

With respect to Gilmors allegedattempt to include a statement in pléfig 2012-
2013 performance evaluatioagading her internet usejefendants argue that “it was entirely
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appropriate for management to remind Plaintiff in her 2012-2013 performance progten of
importance of adhering to the Internet Acceptable Usieyyo(Defs.” Reply at 15), while
plaintiff argues that Gilmore’s attempt to include ttaenment was against DEC policy.
Plaintiff, however, has not provided any evidence that it was against such policy aonly a
email from another employee to Gilmore stating that inclusion of the comment was “not
appropriate’without any mentiorf why or discussion of DEC policyP('sEx. 71.) This
is unlike the situation iGreenway v. Buffalo Hilton Hotel43 F.3d 47, 51 (2d Cir. 1998),
theonly case upon which plaintiff relies, where the court found that defendantissistant
application of its disciplinary policy was sufficient fibre jury to have found pretext. Unlike
in that case, herglaintiff has not presented any evidence that Gilmore’s attempt to include
the comment was a result of inconsistent disciplinary actions with reggardployees.
Regarding plaintiff's attendance at MRAC meetings, defendants proéetite
restriction on plaintiff's attendance was pursuant to a policy that Gilmora pilage in 2009
directing the entire office to only attend meetings relatirgntemployee’s job duties or if
directed to do so by a supervisoraiPRtiff's attemptto cast doubt upon this explanation by
arguingthat defendantapplied this policydisparatelyto plaintiff fails. In order to show
disparate treatment, plaintiff must raise evidence of defendants’ treatmentlaifi
situated employees outside the plaintiff's protected class who engagedian sonduct.
Abdul-Hakeem v. Parkinspb23 F. App’x 19, 20-21 (2d Cir. 2013). Here, however, plaintiff
has provided only a list of names of people whom she claimsalleneed to attend
meetings but does not provide any information about the job functions or conduct of such
individuals for example, whether they received permission to attdpids Ex. 25, § 39.)
Moreover,while plaintiff argues thatdefendants actually instituteithe policy not in 2009, but
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in close temporal proximity to plaintif filing of her EEOC charger if it was in place since
2009 only began enforcingagainst her after the filings discussed above, temporal
proximity alone is not sufficient to establish pretext
Finally, defendants argue that plaintifbs denied her request for a compressed work
schedule due “to Plaintiff's prior inappropriate use of the internet during work hodirs a
whether she could work independently without supervision.” (De&plyratl7.) Plaintiff,
however challengeghe credibility of this statemely pointing out thaatthe time of the
denial, Graulich hd already “dealt with” plaintiff's internet usagadthe Office of
Employee Relations had already determined not to take any action agapisirititf. (Pl.’s
Sur-reply at 14.) The Court is not persuaded, however, that even if plaintiff's inisaget
had beendealt with} that fact casts doubt upon defendants’ credibilityhsthat pretext can
be inferred, especially where according to@jolcy whether to grant an alternative work
schedule is in the discreh of the plaintiff's supengors Moreover, faintiff “has failed to
adduce evidence demonstngtthat Defendnts’ reason [for the denidljas]a guise for a
[retaliatory] motive.” Forte 2015 WL 582097@t *11. As a result, plaintiff's retaliation
claims fail. Given that all of plaintiff's claims are dismissed, the Court need not address
defendarg’ argument that they are entitled to qualified immunity.
CONCLUSION
For the foregoingaasons, defendants’ ation for sunmary judgment pursuant to Rule
56 is grantedn its entirety Plaintiff's clamsunder42 U.S.C. § 2000(e) et. seq. (€il),

and New York’s Human Rights Law, Executive Law § 28& dismissed
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SO ORDERED.
Dated:Central Islip, New York
July 29, 2016
/sl

Denis R. Hurley
United States Disiict Judge

24



