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On March 11, 2002, Omoruyi Terry Osahon (the “Petitioneridered a guilty plea for
attempting to possess fifteen or more unauthorized credit cards in violation of 18 8.S.C.
1029(a)(3). Thereaftethe Petitoner was sentenced to foomonths’imprisonmentollowed by

four months of home detention with electronic monitoring. hEig completed this sentence.

The Retitioner filed this writ of errorcoramnobisunder the All Wris Ad, 28 U.S.C. §

1651(a)seekingto vacate his convictigrandraising an ineffectig assistance of counsel claim
thathis defense counsel failed to advise him of the immigration consequences of hiplgailty

For the reasons set forth beldive Pdtioner’s application focoramnobisrelief is denied.
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I. BACKGROUND

The Petitioner was born in Nigeriacam 2001 his immigration status was as a lawful
permanent resident of the United Stat&3eefet., Ex. B,Notice to Appear.pn March 23, 2001,
the Petitioner pled guilty to attempting to possess fifteen or more unauthomrezit card numbers
in violation of 18 U.S.C. § 1029(a)(3)S€ePet., Ex. A, Judgment at 1The Retitioner was later
sentenced in the United States District Court of the Eastern District of Newt@a term of
imprisonment of four months followed by four months of home deten{i®eeJudgmenat 23.)

On October 26, 2002, following the completionhig sentence, thBetitioner was served
with a Notice to Appeaindicaing he was subject t@moval from the United States as a result of
his guilty plea(SeeNotice to Appea) On January 23, 201Hhe Petitioner filed the instapétition
seeking a writ oérrorcoramnobis pursuant to the All Writs Act, 28 U.S.C. § 1651. (Dkt. No. 1.)

At the time of filing thiswrit of coramnobis, thePetitioner’'sremoval proceedings wepending

in Immigration Court(Pet.{ 11.)Neitherthe Petitioner nor his attorney hageectly appealed
his conviction or sentence.

In the instant actionthe Petitionerasserts an ineffective assistarafecounsel claim,
arguing that at the time of his guilty plea he was not advised by counsel of the potential
immigration consequences of said plea. (Pet.  12.)

Il. DISCUSSION

A. The Legal Standard as to a Writ of Coram Nobis

A writ of error coramnobisis “an ‘extraordinary remedy’ available only in rare cases.”

Kovacs v. United States, 744 F.3d 44, 54 (2d Cir. 2014) (quoting United States v. Morgan, 346

U.S. 502, 511, 74 S. Ct. 247, 252, 98 L. Ed. 248 (195@pramnobisrelief is “essentially a

remedy of last resort for petitioners who are no longer in custody pursuamirtorelcconviction



and therefore cannot pursue direct reviewadlateral relief by means of a writ of habeas corpus.”

Fleming v. United Stated46 F.3d 88, 89-90 (2d Cir. 1998) (per curiam). As the petitioner is no

longer in custody, “harm to the petitioner is therefore much less and, acéprdmgts are more

reluctant to grant relief.”Moskowitz v. United States, 64 F. Supp. 3d 574,-587(S.D.N.Y.

2014) (collecting cases).

When petitioning focoramnobisrelief, apetitioner bears the burden of showing that “1)
there are circumstances compelling sadton to achieve justice, 2) sound reasons exist for failure
to seek appropriate earlier relief, and 3) the petitioner continues to suffecdegaljuences from

his conviction that may be remedied by grant of the writ.” Foont v. United State8Md34; 79

(2d Cir. 1996) (quoting/lorgan, 346 U.S. at 51-12, 74 S.Ctat252-53)(internal quotation marks
omitted) The Second Circuit has held that “coram nobis is not a substitute for appeal, &nd relie
under the writ is strictly limited to cases in whiehrors of the most fundamental character have
rendered the proceeding itself irregular and invaliBdont 93 F.3d at 7&9 (internalquotation
marks and citations omittgd

B. As to the Timeliness of the Petition

According to the Second Circuit, thieneliness of the petition is “a threshold procedural

hurdle to obtaining coram nobis relief.”_Dixon v. United States, NeC¥4960 (KMK), 2015

WL 851794, at *6 (S.D.N.Y. Feb. 27, 2015) (citing United States v. F806ftF. Supp729, 732

33 (S.D.N.Y.1995)aff'd, 93 F.3d 76 (2d Cir. 1996)Worlumarti v. United State$13 F. App’x

69, 7172 (2d Cir. 2015) (summary ordefhere is no applicable statute of limitatsdar seeking

coramnobisrelief. Thusthe Court onsiders timeliness on a cdsgcase basisCompare Foont

93 F.3d at 81denying acoramnobispetition as untimely that was filed five years after a guilty

pled with Cisse v. United State830 F. Supp. 2d 336, 344 (S.D.N.Y. 2004) (findingopaam




nobispetition untimely that was filed one year after the expiration of the statute oftiomgao
file a motion to vacate his conviction pursuant to 18 U.S.C. §)228hen considering whether

a petitionfor coramnobisrelief was timely filed, Courttook to “whether the petitioner knew or

should have known earlier of facts underlying the claim for coram nobis relief.” Hisage
United StatesNo. 11:CV-5085,2012 WL 3818109, at *3 (E.D.N.Y. Sept. 4, 2012) (internal
guotation markemitted) (citng Foont 93 F.3d at 78)lt is of note that an “unjustified delay” in

filing a petition is “fatal to an application for coram nobis.” Dorfmann v. Unitete§td 3CV-

4999 (JCF), 2014 WL 260583, at *6 (S.D.N.Y. Jan. 23, 2014), aff'd 597 F. App’x 6 (2d Cir. 2015)

(citing United States v. SasB74 F. App’x 198, 199 (2d Cir. 2010) (collecting cdse$o avoid
dismissal of an unjustifiably delayed petition fmramnobisrelief, a Petitioner must provide

“sound reason for delay.”Cruz v. People of Newrork, No. 03CV-9815 (DC), 2004 WL

1516787, at *4 (S.D.N.Y. July 6, 2004EealsoNangia v. United Stateblo. 12:CV-6056(RMB),

2012 WL 4513477, at *1 (S.D.N.Y. Oct. 2, 2012.).

Applying these standards to the timeliness of this petition, thet@odsthat the instant
petitionis barred as untimely. Thirteen years have passed betiveBatitioner’s guilty plea and
the commencement of the instant actioihe Petitioner became aware of the immigra
proceedingsgainst him byhe filing of the abogmentionedNoticeto Appear yetthe Petitioner
waited eleven yeafsom receipt of the Notice to Appetarfile this petition. $eegenerallyNotice
to Appear) As is discussed below, the cruxtbé Petitioner's argument rests on an ineffective

assistance of counsel claim based on the Supreme Court’s decision in Padilla vkyK&s8ac

U.S. 356, 130 S.Ct. 1473, 176 L.Ed.2d 284 (2010). Even if the Court uses the decision date of
Padillaas the starting point for determining the timeliness of the petition, the Petitioner &l wa

two years to file thénstantpetition ThePetitioner provides no explanation for his delay in filing,



and as such, the Court determines the delay to be unjustffeedRodriguez v. United States, No.

98-CR-00764 (MHD), 2012 WL 6082477, at *10 (S.D.N.Y. Dec. 4, 201Rpangig 2012 WL
4513477at *3-4 (denying a petition as untimely that was filed seven years after immigration

removal proceedings began and seventeen raaifter Padilla v. KentucBy Thus,thePetitioner

is barred frontoramnobisrelief.

C. As to the Merits of the Petition

The Petitioner raises an ineffective assistancewhsel claim, contending that luisunsel
failed to advise him of the potentiaimigration consequences of his plédotwithstanding that
the Court concludes the petition is untimely, the Calswfinds the petitiorto bewithout merit

When consideringlaims forineffective assistance of counsel, the Supreme Cmast
provideda twoprong testo determine when a counsel’s performance is sufficiently inadequate to
violate one’s right to counsel under the Sixth Amendment to the United StatsSt@mn See

Strickland v. Washington, 466 U.S. 668894, 104 S.Ct. 2052, 20638, 80 L.Ed.2d 674 (1984).

The first prong of theStrickand test considers whether counsel’'s performance “fell below an
objective standard of reasonableneskl’ at 688 A deficient performance by counsel requires
“errors so serious that counsel wa functioning as the ‘counsel’ guaranteed the defendant by
the Sixth Amendment.’ld. at 687. If a petitioner demonstrates that counsel’'s espntation has
fallen below theobjectivestandardcontained in the first prong of ti&ricklandtest a petitioner
mustthen demonstrate that he was judiced by such representation, meaning ttiadre is a
reasonable probability that, but for counsel’s unprofessional errors, the resultppbtieeding
would have been differerit Id. at 694.

The Petitioner'sarguments are governed by the Supreme Court’s holdifRadilla v.

Kentucky 559 U.S. at 374, 130 S.Ct. at 148B. InPadillg the Supreme Court determined that



a defense counsel’s failure to advise an individual of the potential deportation carssque
following a guilty plea fellbelow the objective standard of reasonableness required by the first
prong in theStricklandanalysis.ld. However, an individual must still show that he was prejudiced
by the inadequacy of defense coundel. Prejudicein the context of guilty pleas must come in
the form of objectie evidence, whether that be aysworn affidavit or testimony, that but for

counsel’s error this guilty plea would not have taken pl&=United States v. Gordon, 156 F.3d

376, 381 (2d Cir. 1998). In syna petitioner must demonstrate that “but for counsel's
unprofessional errors, there was a reasonable probability that the petibaftehave negotiated
a plea that did not impact immigration status or that he would have litigatedibbe/defense.”

Kovacsv. United States744 F.3d 44, 52 (2d Cir. 2014).

As an initial mattey the Supreme Court has held that its decigioRadilla v. Kentucky

does not have retroactive effect on cases where the sentenfiralvasthe time of & decision.

SeeChaidez v. United States, 568 U.S. 342, 133 S.Ct., 18R L.Ed.2d 1492013). Here,the

Petitioner waited approximately four years aftex Radilladecision to file this petition, thuse

cannot obtairtoramnobisrelief by relying orPadilla

Even assumin@adillaapplied,the Petitioner fails to demonstrate the requisite prejudice
to satisfy the second promg the Stricklandtest To satisfy the second pmp of theStrickland
test inthe context of guilty pleas‘the petitioner mst convince the court that a decision to reject
the plea bargain would have beetiaaal under the circumstances, that there is aeasonable
probability that he could have negotiated a plea that didnmpédt [his] immigration status, or

that he wouldhave litigated an available defenseWhyte v. United StatesNo 14CV-3598

(VEC), 2015 WL 4660904, at *5 (S.D.N.Y. Aug 6, 2015) (internal quotation mark<ibaiibns

omitted).



Here, the Petitioner was facing charges urdd=tJ.S.C. § 1029(a)(3and a violation of
this statute allows for an accompanying sentence of up to ten wee$8 U.S.C.8 1029(a)(3);
18 8U.S.C. 1029(c)(1)(A).ThePetitioner was offered the opportunity to plead gudts reduced
sentence of four months’ imprisonmeiatjowed by four months’” home detention. (Judgment at
2-3.) According to the Government, tiie Petitionerproceededo trial he faced evidence that
included potentiatestimony from his accomplic@&criminating recorded telephone caksedit
cad numbers recovered frorthe Petiioner, as well as other evidencdSeeGov’'t Opp’n Br. at
6.) The Retitioner fails to make any assertion that if he had been provided the information
regarding immigration consequences that the outcome of his case wodifetent. In the
petitionthere are no statements frahe Petitioner that he would have gone to trial or sought a
different disposition had he known about the immigration consequences of his plea. In total, the
only prejudice articulated ithe petitionis thatthe Petitioner is now facing removal proceedings,

which is not sufficient to satisfy the requisite prejudice to demonstrate ¢tieffeaassistance of

counsel. Phillips v. United StateNo. 14CV-5820 (NG), 2015 WL 4112483, at {£.D.N.Y.
July 7, 2015.)

As such, the petition is dismissed in its entirety.

[ll. CONCLUSION

The Petitioner’s application for a writ cbramnobis(Dkt. No. 1) is deniedThe Clerkof
the Court is respectfully directed to close this case.

SO ORDERED.
Dated:Central Islip, New York

November 16, 2017

/s/ Arthur D. Spatt

ARTHUR D. SPATT
United States District Judge




