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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________________________________________________ X
JOANNE BENTIVEGNA,
Plaintiffs,
MEMORANDUM OF
. DECISION & ORDER
against 14-cv-599 (ADS)(GRB)
PEOPLE'S UNITED BANK, PEOPLE'S
UNITED INSURANCE AGENCY, INC.,
DAN CASEY, LOUISE SANDBERG, and
JOHN BARNES,
Defendants.
_________________________________________________________ X

APPEARANCES:

LeedsBrown Law P.C.

Attorneys for the Plaintiffs

One Old Country Road, Suite 347
Carle Place, NY 11514

By: Rick Ostrove, Esq.

Andrew George Costello, Esq., Of Counsel

Jackson Lewis, P.C.
Attorneys for the Defendants
58 South Service Road, Suite 250
Melville, NY 11747

By: Daniel Sergio Gomez-Sanchez, Esq.

Mark S. Mancher, Esq., Of Counsel

SPATT, District Judge.

This case arises from allegations by therRifiiJoanne Bentivegn@he “Plaintiff” or
“Bentivegna”) that her former employer, thefBedant People’s United Insurance Agency, Inc.
(“PUIA"), and the Defendants People’s WstdtBank, Dan Casey, Louise Sandberg, and John
Barnes (collectively, the “Defendants”), discritated against her on the basis of her gender and
retaliated against her in vidian of Title VII of the CivilRights Act of 1964, 42 U.S.C. § 2000e
et seq. (“Title VII"); the New York State Hman Rights Law, N.Y. Exec. Law § 2@0seq.

(“NYSHRL”); and the Equal Pay Act, 29 U.S.€206(d) (the “Equal Pay Act”). In addition,
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she asserts a breach of contract claim; an tiejuschment claim; and a claim under New York
Labor Law § 19t seq. related to the Defendants’ allefyilure to pay her $90,000 in sales
commissions.

Presently before the Court is a motion by Pentiff pursuant to Federal Rule of Civil
Procedure (“Fed. R. Civ. P.” or “Rule”) 12() to dismiss counterclaims filed by the
Defendants against the Plaintiff for breacltoftract; conversion; unfair competition;
misappropriation of confidentiahd proprietary information; tadus interference with business
relations; and diversion @brporate opportunity and breagha duty of loyalty.

For the reasons set forth below, the Pifiistmotion is granted and the counterclaims
are dismissed for lack ofibject matter jurisdiction.

. BACKGROUND

A. The Amended Complaint

The Plaintiff is a resident of Shoreham wWN¥ork. (Am. Complat § 1.) From 1987 to
2004, she was employed by Seigerman-Mulvey Camplac. (“Seigerman-Mulvey”) first as a
customer service representative, then as a é¢ssioned insurance salesperson, and finally as a
partner. (Id. at 7 11-12.)

In 2004, the Bank of Smithtown acquired Seigarvulvin, at which point, the Plaintiff
began working as an operations manager for the Bank of Smithtown Insurance Agents & Brokers
(“BOSIAB”). (Id. at T 14.) In 2007, the Plaintiff became the president of BOSIAB. (Id. at
15.)

The Defendant People’s United Bank is a federally chartered stock savings bank with

headquarters in Bridgeportp@necticut. (Id. at7.)



The Defendant PUIA is a wholly owned subargt of People’s Unite@ank. (Id. at § 8.)

It is a Connecticut corporationghoperates an insurance agency and has an office in Hauppauge,
New York. (I1d.)

On November 30, 2010, People’s United Baokuired BOSIAB, and BOSIAB merged
with PUIA. (Id. at 19 20-21.)

In December 2010, as part of the transition, tlaeniff lost her title as President and her
fixed salary. (1d. at  31.)nstead, she assumed a rol®BllA as a commissioned sales
producer and agreed to an arrangement wiyesiad would receive a commission of 25% on all
new policies and policy renewals that $tedped to procure(ld. at 7 32-33.)

According to the amended complaint, in January 2011, the Plaintiff learned that PUIA
was paying male sales producers with the sbook of business that she had at a commission
rate of 32%, seven percent higher than the 258tnaission rate that PUIA agreed to pay her.
(Id. at 9 37.)

In March 2011, the Plaintiff began complaigito the Defendant Dan Casey (“Casey”),
the then-chief executive officer ®UIA, about this apparent paisparity. (Id. at § 38.) On
June 27, 2011, after the Plaintiff raised the issuersé more times with Casey, he agreed to pay
her at a rate commensuratéh her male colleagues Waning on August 1, 2011, but he
refused to make the pay increastoactive. (Id. at 1 50.)

According to the amended complaint, Casey made a number of inappropriate comments
and suggestions to the Plaintiff and other fieneanployees during sales meetings and company
events, including the followindi) in a July 2011 meeting, he usta word “do” in a way that
suggested an illusion to sesegid. at I 51; (ii) in the summaf 2011, he threw ping pong balls

down the shirt of a female co-worker during a company pise&id. at I 53; (iii) during a



February 2012 lunch meeting, tedd a hostess at a lunch meetithat he would “take two of
those,” in reference to her breaseg id. at I 56; (iv) during a Jurig12 meeting, he told sales
producers to bring clients to bamsclose deals but advisegou can’t do that with womengee
id. at  63; and (v) in a July 2012 meeting, heestan front of thirty employees, “We are happy
that [the Plaintiff] is successfullespite that she’s a womanny! at  66.

In addition, in June 2012, the Plaintiff wagsla Hartford office of PUIA and took down
a poster in the coffee room that depicted a womaa low-cut tank top(Id. at  60.) Based
“[u]lpon information and belief,the Plaintiff alleges thatfter she took the poster down,
unidentified employees replaced the poster aithther poster of a woman “clad in thigh-high
fishnet stockings holding a paf handcuffs.” (Id. at { 61.)

The Plaintiff also alleges that she was ofteless administrative support than other male
sales managers. (Id. at 1 42—44.) Further, eroonasion, Casey sent a list of sales leads to
male employees before sending it to female egg®s, and as a result, male employees obtained
more promising sales leads than them#de counterparts._(Id. at 71 42—-44, 72.)

On December 7, 2012, the Plaintiff filed a d@of discrimination with the New York
State Division of Human Righ{SNYSDHR”) and the U.S. Equal Employment Opportunity
Commission (“EEOC?”) alleging sexual harassmamd gender discriminatn. (Id. at I 79.)

Subsequently, the Defendants removed the Hfdirm her position as a team leader for
a sales team in the Hartford office and assigneddha& smaller team in the Bridgeport office (ld.
at 1 81.) On June 6, 2013, the NYSDHR found prabealse to supportdtallegations in the
Plaintiff's complaint. (Id. at 1 94.)

On July 31, 2013, after the parties had engagsédttiement negotiations, Brian Loveless

(“Loveless”), the chief financial officer dUIA, and Deborah Gross (“Gross”), a human



resources manager, held a meeting with the #ffeamd informed her that they were placing her
on administrative leave immediately because attessed company information on her private
email address._(Id. at { 101As a result, the Plaintiff could rlonger sell insurance or generate
new commissions._(ld.)

On August 19, 2013, Gross informed the Plaintiff that PUIA was terminating her
employment. (Id. at 1 103-04.)

According to the amended complaint, idgrthe course of her employment, the
Defendants represented to the Plaintiff that eafear she was terminateshe would continue to
receive commissions on accounts that she origithétthose accounts were renewed. (Id. at
120-21.) However, the Defendants have thusefarsed to pay her $90,000 in commissions that
she claims that she istéled to. (Id. at 1 125.)

B. The State Court Action

On September 4, 2013, prior to the Plairddfnmencing this action, the Defendant PUIA
filed a summons and complaint (the “State Court Complaint”) in New York State Supreme
Court, Suffolk County, seekingjumctive relief and monetary deges against the Plaintiff,

John K. Mulvey (“Mulvey”), and WLF Consultingnc. (“WLF”) (the “State Court Action”).

(See State Court Compl., Costello Aff., Ex. 1.)eTState Court Complaint paints a picture of the
events leading up to the Plaintiff's terminatibiat is starkly differentrom the allegations
discussed above.

In particular, according to the State Court@xaint, prior to April 2004, Mulvey and the
Plaintiff were both principals &eigerman-Mulvey. (1d. at T 13Ih 2004, they entered into an

agreement to sell their shares in Seigerman-®ute the Bank of Smithtown in exchange for



cash pay-outs._(ld. at  14.) They also edt@r® separate employment agreements with Bank
of Smithtown. (Id. at 1 15.)

Under the terms of the purabe agreement and their employment agreements, Mulvey
and the Plaintiff allegedly agreed that durthg period of their empyment with the Bank of
Smithtown, they would not “engag@e an agent, broker, indepent contractor, employee or
consultant in a company that is not affiliatednnBank of Smithtown].” (Id. at § 16.) They
also agreed that for a period of three years fitoendates of their teimations, they would not
“engage as an agent, broker, independent adotraemployee or consultant in a company . . .
which is in the business of selling insurancedpicis and services armd/offering mutual fund
investment services in . . . Suffolk, NassQueens, Kings, New Y&y or Staten Island
[Counties].” (Id. at 17.)

On January 1, 2011, People’s United Banuared the Bank of Smithtown and in doing
so, also allegedly acquired all the righteder any contracts or agreements withBaak of
Smithtown or its predecessor entities, includirg ristrictive covenants sleribed above. _(1d. at
19)

Following the acquisition, Mulvey and the Plaintiff became employees of the Defendant
PUIA. (Seeid. at 1 27.) As employees ofiR4they became subject to a code of conduct under
which they agreed to, among other things,distlose the confiddial and proprietary
information of PUIA. (Id. at T 23.)

Allegedly, on December 18, 2012, while still gloyed at PUIA, the Plaintiff formed
WLF without authorization from PlA. (Id. at  48.) Accordingp the State Court Complaint,
the Plaintiff and Mulvey then began to solicit dlig, including existing and potential clients of

PUIA, and to provide consulting services on W& Behalf for those clients, (Id. at 1 46, 52—



60.) Itis also alleged th#te Plaintiff also forwarded infmation regarding the insurance
policies of clients of PUIA to conggitors of PUIA. (Id. at 1 66—78.)

Subsequently, after discovering that thaiftiff and Mulvey had undertaken these
actions, PUIA terminated Mulvey and the Pldfrfor allegedly violating their restrictive
covenants and the employee code of conduct. (Id. at § 93.)

After his termination, Mulvey allegedly reawed his computer from his office at PUIA,
which contained the company’s catdntial and proprietary infornian, and has not returned it.
(Id. at 11 94-99.)

Based on these allegatioidJIA asserted state law clairagainst the Plaintiff, Mulvey,
and WLF for (i) breach ofantract; (ii) conversion; if) unfair competition; (iv)
misappropriation of confidential and proprietamformation; (v) tortious interference with
business relations; and (vi) diversion of cogderopportunity and breach of a duty of loyalty.
(See id. at 1 118-153.) It alasserted a separate claim solely against Mulvey and WLF for
tortious interference withantract. (See id. at 1 154-63.)

In conjunction with filing the complainBUIA moved by order to show cause for a
temporary restraining order (“TRO”) and a préhiary injunction restraining the Plaintiff and
Mulvey from breaching the restrictive covenants in their employment and purchase agreements
by, among other things, solicitinmgsiness from PUIA’s existingients and engaging in the
insurance business within the New YorkkyGarea. (See Costello Aff., Ex. 2.)

Subsequently, Justice Thomas F. Whelan of the New York State Supreme Court, Suffolk
County, entered a TRO and set a briefing scleedalthe motion for a preliminary injunction.

(See id.) No hearing was hel@See Cosello Aff., Ex. 3.)



On September 20, 2013, Justice Whelaneesdi a decision conditionally granting
PUIA’s motion for a preliminarynjunction and enjoining the Pl#iff and Mulvey, as follows:

(i) from soliciting any clients of [PW] that were clients on August 19, 2013 in

any of the six downstate counties off8lk, Nassau, Queens, Kings, New York,

and Richmond; and (ii) from engagingthrose six same downstate counties as

agent, broker, independent contractor, exyeé or consultant or from serving as

director, officer, member or partner te@mpany that sells insurance products of

the type sold by PUIA or #t renders consulting servicekthe types engaged in

by [PUIA], namely claims managemieconsulting, workers compensation

experience modification analysis consugtimsurance premium audit consulting;

and safety loss control consulting imnmection with the reduction of workplace

injuries.
(Id. at p. 8.)

In addition, Justice Whelaequired PUIA to post an undertaking pursuant to New York
Civil Practice Law and Rule (“CPLR’§ 6312 in the amount of $400,000. (Id.)

According to a declaration filed by Andrew §tello, Esq. (“Costello”), an attorney for
the Plaintiff, on May 13, 2014, the Plaintiff sedvinterrogatories and a request for the
production of documents on PUIA, both of whicldlea original return date of June 12, 2014.
(See Costello Aff. at 1 11.) However, Colteitates that despiteeing granted multiple
extensions of discoveryeadlines by Justia&helan, PUIA has thus far failed to produce any
documents or interrogatorysgonses. _(Id. at § 14-15.)

For its part, in a declaration filed by Mark Nzher, Esq., an attorney for PUIA, he states
that “[w]hile discovery disputes exist in theagt case, it is PUIA’s position that it has fully
complied with [the] Plaintiff's discovery requss’ (Mancher Decl. at 1 33.) PUIA also

represents that, “None of therpas have been deposed in eitlaction and neither action is

substantially further irerms of completed discew.” (Id. at { 32.)



On December 7, 2015, the Plaintiff filed a matjpursuant to CPLR § 3126 to strike the
PUIA’s complaint or in the alternative, to phede PUIA from offering evidence as to the items
to which the Plaintiff allegedly sought discovery. (See Cadto Dec., Ex. 4.)

The parties do not state whether Justice \Afnélas ruled on the Plaintiff's motion.

C. Astothelnstant Action

On January 28, 2014, the Plaintiff commentes action in federal court against the
Defendants People’s United, PUIA, Case, and Sagdb#eging claims against the Defendants
under Title VII, the NYSHRL, and the Equal PAgt. As described eber, the Plaintiff
principally alleges that the Defendants discnated against her on the basis of her gender,
retaliated against her for filing a complaint with the EEOC and the NYSDHR for sexual
harassment and discrimination, and failegpay her $90,000 in commissions that she was
allegedly entitled to.

On April 10, 2014, the Defendants filed an answer to the complaint generally denying the
substance of the Plaintiff's allegations.

In response to a request by the parties, United State Magikide Gary R. Brown
stayed discovery so that the past@uld participat in mediation.

On June 26, 2015, the patrties filed a letter WithCourt indicating it they had failed
to reach a settlement in mediation.

On July 6, 2015, the parties appeared before Judge Brown for a conference during which
Judge Brown approved an amaed discovery schedule.

On October 1, 2015, the Plaintiff filed a nawtifor leave to amend the complaint to add
John Barnes (“Barnes”), the Pigeent and Chief Executive Officer of People’s United Bank, as a

named Defendant.



On October 16, 2015, the Defendants filddtger motion for leave to amend their
answer to assert counteriohs against the Plaintiff.

On October 20, 2015, the Court issued anrogdenting the Plainffi's motion to amend
the complaint as unopposed and directed thafifaio file her amended complaint within
twenty days. The Court further denied the Defmts’ letter motion tamend the answer as
moot because it noted that the Defendants would ha opportunity to file an amended answer
in response to the amended complaint.

On November 3, 2015, the Plainfited an amended complaint.

On December 1, 2015, the Defendants filecd@ended answer and counterclaims. The
Defendants’ counterclaims against the Plaintiéf almost identical to the claims that PUIA
asserted against the Plaintiff in the State Courh@aint. Specifically, they assert the same six
common law claims against the Plaintiff for (i) breach of cofst(@f conversion; (iii) unfair
competition; (iv) misappropriation of confidential and proprietary information; (v) tortious
interference with businesslations; and (vi) diversion of goorate opportunity and breach of a
duty of loyalty. (See Am. Answer at 1 100-12THese claims are also based on the same
allegations contained in the State Court Comnpla- namely, that th@laintiff misappropriated
PUIA’s confidential information; setup a coetmg entity known as WLF; and violated the
restrictive covenants in theirogtk purchase and employmentegments. (See id. at 11 2-3.)

In their answer, the Defendants state that they chose to assert the same claims against
Plaintiff as PUIA asserted against her in thee&s@burt Action “in the interest of efficiency.”

(Id. at 1 7.)
Presently before the Court is a motion by Rtentiff pursuant to Fed. R. Civ. P. 12(b)(1)

to dismiss the counterclaims for lack of subjeettter jurisdiction. Spéecally, the Plaintiff
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contends that (i) the Defendaisi® seeking an end-round 28 WCS§ 1441, the removal statute;
(i1) the Court should declin® exercise supplementakisdiction over the State law

counterclaims pursuant to 28 U.S.C. § 1367(c); ancetien if the Courfinds that supplemental
jurisdiction is proper, it should abstain fromeesising jurisdiction under the principles outlined

in Colorado River Water Conservation DistUnited States, 424 U.S. 800 (1976). (See the

Pl.’s Mem. of Law at 2-10.)

In opposition, the Defendants contend thatgsort to the removal statute is not
necessary because they are neks® to remove the entireéd¢ Court Action, only the claims
against the Plaintiff; (ii) the Court shouldezgise supplement jurisdion over the Plaintiff’s

claim; and (iii) the Colorado River abstention dowdris inapplicable in this case. (See the

Defs.” Mem. of Law at 6-17.)

As set forth below, the Court findsrapelling reasons to decline supplemental
jurisdiction over the Defendants’ goterclaims in light of the S&atCourt Action. Therefore, it
need not address the Plaifgi remaining arguments.

1. DISCUSSION

A.Thel egal Standard

“Dismissal of a case for lack of subject majteisdiction under Ruld2(b)(1) is proper
‘when the district court lacks the statutoryconstitutional power to adjudicate it.” Ford v.

D.C. 37 Union Local 1549, 579 F.3d 187, 188 (2d 2009) (Per Curiam) (quoting Makarova v.

United States, 201 F.3d 110, 113 (2d Cir. 2000)). In ruling on a Rule 12(b)(1) motion, the Court
must accept all factual allegations in the pleadisgrue and draw all reasonable inferences in

favor of the pleader. See Absolute Actiw&alue Master Fund Ltd. v. Ficeto, 677 F.3d 60, 65

(2d Cir. 2012) (“We review de novo a district court’s dismissal pursuant to Fed. R. Civ. P.

11



12(b)(1) or Fed. R. Civ. P. 12(b)(6), ‘accepting alittial allegations in the complaint as true.”)

(quoting_Ford, 579 F.3d at 188)); Aurecchiané&choolman Transp. Sys., Inc., 426 F.3d 635,

638 (2d Cir. 2005) (*“[I]t is well established thah passing on a motion to dismiss, whether on
the ground of lack of jurisdiction over the subjewtter or for failure to state a cause of action,
the allegations of the complaint should be construed favorably to the pleader.™) (parenthetically

guoting Scheuer v. Rhodes, 416 U.S. 232, 236, 94 S. Ct. 1683, 40 L.Ed.2d 90(1974), abrogated

on other grounds by, Harlow v. Fitzgeradd7 U.S. 800, 102 S. Ct. 2727, 73 L. Ed. 2d 396

(1982)).

However, the district court “may refer évidence outside the plaads,” and the party
“asserting subject matter jurisdiction has lthieden of proving by preponderance of the
evidence that it exists.” Makarov2)1 F.3d at 113 (citations omitted).

Applying these standards, the Defendantd@rpurposes of this motion, the pleader of
their counterclaims. Therefore, the Defenddwatge the burden of establishing subject matter
jurisdiction over their counterclais, and the Court construeg thllegations supporting their
counterclaims as true. However, in resolving question of subjectrrjuatseliction, the Court
will also consider the evidence and declaratided by the parties that are extrinsic to the
pleadings.

B. Asto Supplemental Jurisdiction

The Defendants do not offer an independestshaf federal subjechatter jurisdiction.
Rather, they assert this Coghould exercise supplementaligdiction over their state law
counterclaims under 28 U.S.C.A. 8§ 1367 (“Sarctl367”), which state#) relevant part:

in any civil action of whib the district courts hawariginal jurisdiction, the

district courts shall haveupplemental jurisdiction over all other claims that are so
related to claims in the action within suatiginal jurisdiction that they form part

12



of the same case or controversy unéigicle Il of the United States
Constitution.

28 U.S.C. § 1367(a).

There is no dispute thatishCourt has original jurisdtion over this action under 28
U.S.C. 8§ 1331 because the Plaintiff asseldims against the Defendants for gender
discrimination under two federal statuteg|eTVIl and the EquaPay Act. _See
28 U.S.C. § 1331 (“The district caarshall have original jurisdion of all civil actions arising
under the Constitution, laws, or trezgiof the United States.”).

The Defendants assert that their statedaunterclaims against the Plaintiff for
misappropriating confidential information; setting a competing entity;na violating restrictive
covenants in the Plaintiff's emmment and purchase agreementsrif part of the same case or
controversy” as the Plaintiff's federal lanaghs against them for employment discrimination
and retaliation. That is because the Dd#nts intend to defend against the Plaintiff's
discrimination claims by “offering evidence thhbse [discrimination claims] merely were
brought as a strategy to allow herwalk away from her restiive covenant agreements and
misappropriate PUIA’s customers” and thagythierminated her employment, not due to
discrimination or retaliation, butttger, for “her acts of disloyalt” (See the Defs.” Opp'’n Mem.
of Law at 7.) According to the Defendants, thasne evidence also forms the basis of state law
counterclaims against the Plaintiff because tbigite law claims are predicated on allegations
that the Plaintiff breached her duty of lttyaand her obligations under a stock purchase
agreement and her employment agreement by “engaging in a scheme to divert business from

PUIA and provide highly confidential information to a competitor.” (Id.)

13



On their part, the Plaintiff does not dispthat the Defendantsotinterclaims “form part
of the same case or controversy” as her federal discrimination claims. Rather, she relies on
Section 1367(c), which provides:

The district courts may decline to egise supplemental jurisdiction over a claim
under subsection (a) if—

(1) the claim raises a novel or complex issue of State law,

(2) the claim substantially predonaites over the claim or claims over
which the district court tsaoriginal jurisdiction,

(3) the district court has dismisseti@dhims over which it has original
jurisdiction, or

(4) in exceptional circumstances, there are other compelling reasons for
declining jurisdiction.

The Plaintiff asserts this case involves “exaaml circumstances,” and there are “compelling
reasons” to decline supplementaisdiction because of the existee of the parallel State Court
Action in which PUIA asserts identical claims agaithe Plaintiff. (Sethe Pl.’s Mem. of Law
at 2-8.)

In response, the Defendants assert‘tvateptional circumstances” do not justify
declining to exercise supplemahjurisdiction over their codarclaims because if the Court
allows the Defendants to proceed with their cetoiiims against the Plaintiff in this Court,
PUIA intends to dismiss its claims against therRitiin the State CourAction. (See the Defs.’
Opp’n Mem. of Law at 8-9.) Thus, they asseat tihere would be no “duplication.” In fact, the
Defendants contend that exercising supplentguriadiction would further judicial economy
because it would consolidate the Defendantshtdaagainst the Plaintiff in one proceeding.
(See id.) They also assert that “a declinabipithe Court of supplemenfarisdiction over [the]

Defendants’ counterclaims couldfairly prejudice [the] Defedants by potentially limiting the

14



relevant evidence [the] Defendants could introduce in support of their legitimate business reason
for terminating Plaintiff's emmyment.” (Id. at 10.)

In reply, the Plaintiff contendbat even if the Defendantgere to dismiss their claims
against the Plaintiff in the State Court Actiorer still exists “compelling reasons” to decline
exercising jurisdiction because (i) Justice Whéelaa already issued a number of factual and
legal determinations in the State Action and peimg the Defendants to start those claims anew
in this Action may result in inconsistent juditbutcomes; (ii) condinlating the Defendants’
claims against the Plaintiff in this action would unfair to the Plaintiff because it would remove
certain remedies exclusively available to Biaintiff in the State Court Action; and (iii)
consolidation of the Defendantdaims against the Plaintiff would permit the Defendants to
circumvent the Plaintiff's motion for discovesanctions currently pending in the State Court
Action. (See the Pl.’s Reply Mem. baw at 2—7.) The Court agrees.

The Second Circuit has stated that wherdeast one of the subsewt 1367(c) factors is
applicable, a district court shabihot decline to exerse supplemental jurisdiction unless it also
determines that doing so would not promotevialees . . . [of] econow convenience, fairness,

and comity.” Jones v. Ford Motor Credit Co., 358 F.3d 205, 214 (2d Cir. 2004); accord Itar-Tass

Russian News Agency v. Russian Kuriel.|rl40 F.3d 442, 446 (2d Cir. 1998) (“Once a court

identifies one of the factugredicates which correspondsaioe of the subsection 1367(c)
categories, the exercise of discretion ‘is infed by whether remanding the pendent state claims

comports with the underlying adgtive of ‘most sensibly aoommodat[ing]’ the values of

‘economy, convenience, fairness, and comity(gioting_Executive Software N. Am., Inc. v.

United States Dist. Court, 24 F.3d 1545, 1557 (9th Cir. 1994)).

15



Applying this principle, the Court mudetermine (1) whether there are “exceptional
circumstances” and “compelling reasons” within the meaafr§ection 1367(c)(4) to decline
jurisdiction over the Defendants’ counterclairaad (2) whether declining jurisdiction will
accommodate the values of “economy, careece, fairness, and comity.”

The Second Circuit has indicated that 8ec367(c)(4) should be applied narrowly
because in using the term, “exceptional cirstances,” “Congress has sounded a note of
caution that the bases for declining jurigiioc should be extended beyond the circumstances

identified in subsections (c)(13) only if the circumstanceswe quite unusual.”_ltar-Tass

Russian News Agency, 140 F.3d at 448 (quotingdbkive Software, 24 F.3d at 1558). As such,

“federal courts must ensure that the reasdestified as compelling are not deployed in

circumstances that threaten this principled’ (internal quotation marks and citations omitted).
“[Clourts have found that ‘exceptional ammstances’ exist foratlining jurisdiction

under 8 1367(c)(4) where the claimdederal court arduplicative of claims already asserted in

parallel state court pceedings.” Metro Found. @htractors, Inc. v. Arch Ins. Co., 498 F. App’x

98, 103 (2d Cir. 2012) (Summary Order); see also Kleiman v. O’'Neill, No. 03-CV-3829 (ERK),

2008 WL 5582453, at *3 (E.D.N.YDec. 30, 2008) (“The existence of a parallel proceeding
addressing the same allegations may givetosa exceptional circumstance supporting the
Court’s refusal to exercise supplementaisdiction under sulestion (c)(4).”).

However, “[a]s a general matter, ‘[tlherenis bar against parallel in personam actions
proceeding in two or more courts. ‘Each couffrée to proceed in its own way and in its own
time, without reference to the proceedings mather court. Whenever a judgment is rendered
in one of the courts and pleadedhe other, the effect of that judgment is to be determined by

application of the principles ofs adjudicata.” SST Glob. Tech., LLC v. Chapman, 270 F.

16



Supp. 2d 444, 461 (S.D.N.Y. 2003) (quoting Woodford v. Community Action Agency of Greene

County, Inc., 239 F.3d 517, 525 (2d Cir. 2001)). €hane, “in instances where courts have
dismissed claims under 8 1367(c)(4) on grounds of duplication and judicial economy, the
duplication between the federal and state proceetiag®een much more marked or the fact of
duplication has been accompahlgy the presence of other farg rendering theircumstances
‘exceptional.” 1d.

For example, in Hays Cty. Guardian v. Supple, 969 F.2d 111, 124 (5th Cir. 1992), the

district court remanded the stddéev claims asserted by the pitffs, a group of students and a
newspaper, against state oféils in their official and indidual capacities on Eleventh
Amendment-sovereign immunity grounds. @upeal, the Fifth Court found no error in the
district court’s decision to remd the state law claims againse tthefendants in their official
capacities on sovereign immunity grounds. ld.28. However, the Fifth Circuit found that the
Eleventh Amendment “does not bar state-lawoastiagainst state offaliin their individual
capacity.” 1d. Nevertheless, the Circuit Coaffirmed the remand of the state law claims
against the defendants in their individual aepes under Section 1367%(4), reasoning that
“exceptional” and “compelling reasons” for remtbexisted because “@pdicating state-law
claims in federal court while identical clairage pending in state court would be a pointless
waste of judicial resources.”_Id.

Similarly, in Philip Morris Inc. v. Harich, No. 95 CIV. 0328 (LMM), 1998 WL 122714,

at *1 (S.D.N.Y. Mar. 19, 1998), a defendant ifederal action moved undBule 14(a) for leave
to file a third party complairdgainst a non-party for indemnifioan, breach of contract, breach
of the obligation of good faith and fair dealing, interference with prospective economic

advantage, wrongful termination under New Jetate law, fraud, and violations of New
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Jersey’s state RICO statute. The court gpéithe defendant’s motion with regard to the
indemnification claims but not with regard te@threach of contract and fraud claims because the
court found “compelling reasons” existed for deicigto exercise supplemental jurisdiction over
those claims._ld. Specifically, the court notegréh“is currently another action in existence in a
New Jersey state court, addressing the saamglas those alleged in [the defendant’s]
proposed third-party complaintfd. As discovery was set toode in the New Jersey action in
less than three months, the caedsoned that the defendant wolkd“able to obtain the relief

he seeks in his third-party complaint in anotteeum and his claims are likely to be more

quickly resolved in the New Jersey forum thaadtled to the claims litigated in this forum.” Id.
at *2.

In Philip Morris Inc., the court also foundaththe addition of the non-indemnification

claims would prejudice the Plaintiff becausewiuld likely result in additional motion practice,
additional discovery, and the injection of unrela@@tpbloyment contract ises into this already
complex action.”_Id. Finally, the court notectlallowing the defendamd bring all of his
claims against the non-party in one action waubt eliminate the duplation of evidence or
avoid inconsistent results because other thannthemnification claim, the proposed third party
claims were “separate from and independent ®igbues to be litigated in the main action,
creating almost no overlap of legal or factual mratte be determined in the resolution of the
separate complaints..”_Id.

By contrast, the Defendantdecto_ Metro Found. Contractodsic. v. Arch Ins. Co., No.

09 CV 6796 JGK, 2011 WL 2150466, at *1 (S.D.NMay 31, 2011), aff'd in part, vacated in
part, remanded, 551 F. App’x 607 (2d Cir. 201%here, a subcontractéited a claim against

the general contractor in New MoState Supreme Court to ,a@r money they were allegedly
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owed for work they performed under a subconteageement. Id. at *2. Subsequently, the
subcontractor initiated an actionfederal court against themgral contractor’s surety who

issued a payment bond to the general contractoover costs of labor and materials for the
project. _Id. at *1-2. In the feds action, the surety filed an swer and a third-party complaint
against the general contractord other defendants seeking inuhéfication. Id. at *2. The

general contractor then filed a third-party ansamil counterclaims against the subcontractor for
breach of contract and indemnification allegingttthe subcontractor failed to perform its duties
under the subcontract in a timely and workmen like manner. Id.

In Metro Found. Contractors, Inc., the sabttactor moved in the federal action to

dismiss the general contractostte law counterclaims for laci subject matter jurisdiction
because it argued that, among other things, tlere “exceptional circumstances” that justified
the court declining supplementatisdiction over the general coattor’'s counterclaims because
the general contractor’s “state law [counterclaims] are virtually idertbaabims that [the
general contractor] had previdyssserted in response tbgtsubcontractor’s state court
action].” 1d.

The district court rejected that argumenttiwo reasons. First, it found that it was not
clear that judicial resources would be gme®d by declining to exercise supplemental
jurisdiction given that, accondg to the court, the same faat issues would have to be
considered in addressing thésontractor’s claims against the surety and the surety’s claims
against the general contractor evite court decided not to exase supplemental jurisdiction.
Id. Second, the court found it would notdoreappropriate case to find “exceptional
circumstances” because it was the subcontradiormultiplied the proceedings by deciding to

bring one action against the surety in fedeairt and a separate action against the general
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contractor in state courld. at *6. Thus, it would be unfaio decline supplemental jurisdiction
over the general contractor’s claims based on the the multiplication of proceedings because it
was the subcontractor who caused the multiplication of proceedings in the first instance. Id.
In the present case, the Defendants ackroydehat their countelaims against the
Plaintiff are identical to the alms that PUIA asserts agaitisé Plaintiff in the State Court
Action. (See the Defs.” Opp’n Me of Law at 6.) As notedoave, courts have often declined
to exercise supplemental juristion under such circumstances besmil is a waste of judicial
resources to allow a party to proceed with idetitaims in both state and federal court.
However, the Defendants contend there wouldd&aste of judiciatesources in this
case because if this Court decides to exercise supplemental jurisdiction over their counterclaims
against the Plaintiff, PUIA will voluntarily disrss its claims against the Plaintiff in the State
Court Action. (See id. at 8-9.) The Court findis argument problematic for several reasons.
First, the State Court Action has been pendamglmost three years. Justice Whelan
issued a lengthy opinion granting a preliminaryingtion on some but not all of PUIA’s claims.
Thus, even if PUIA dismisses its claims agaths Plaintiff in the State Action, there would
likely be further motion practice in this Courgeeding the preclusive &ftt, if any, of Justice
Whelan’s factual and legalnfilings, particularly given thalhe Defendants are moving for
similar injunctive relief in this action anday also seek a preliminary injunction.
Furthermore, the parties the State Court Action appetar have been litigating
discovery disputes since 2014. Taintiff contends that PUIA Isabeen entirely delinquent in
their discovery obligations. €8 Costello Aff. at 1 11-15.) &IDefendants assert that PUIA
has complied with its discovery obligations. (S$&sncher Decl. at § 33.WWere the Court to

exercise supplemental jurisdiction over the Defendants’ counterclaims in this Court, the Court
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would set an entirely new discovery schedulel@nDefendants’ counterclaims, and the parties
would likely have to re-litigate many of the sarsgues that they have already raised before
Justice Whelan.

On the other hand, although the Defendants #tatePUIA intends to voluntarily dismiss
its claims against the Plaintiff in the St&eurt Action, PUIA’s clains against Mulvey and
WLF would remain pending. Aside from oseparate claim involving Mulvey’s alleged
misappropriation of PUIA’'s computer, PUIA&aims against Mulvey and WLF are almost
identical to its claims againsteatPlaintiff. Thus, even if PUIAismissed its claims against the
Plaintiff in the State Court Action and insteadques those claims as counterclaims in this
Action, there would still be a large degree adttial overlap betweendhwo proceedings and
duplicative discovery.

Therefore, the Court finds that the existe of the State Court Action does present
“exceptional circumstances” warranting thenidd of supplemental jurisdiction because
exercising supplemental jurisdioti over the Defendants’ countkiens would likely result in
further litigation and not se judicial resources regardless of whether Justbelan grants

PUIA’s motion to voluntary dismiss its claimsaagst the Plaintiff._See Philip Morris Inc., 1998

WL 122714 at *2 (rejecting a defendant’s argumeat grermitting him to bring all of his claims
in the federal proceeding, as opposed to alpastate proceeding, would promote judicial
economy because “it would not elmate duplication of evidence or avoid inconsistent results
from identical or shilar evidence”).

Declining jurisdiction is alsgonsistent with the other regnt factors of convenience,
fairness, and comity. As to convenience, canisty the allegations in éhState Court Claim as

true, the Plaintiff was a co-conspirator of Mulvayd led the efforts to form WLF and allegedly

21



poach PUIA’s clients. Thus, the Plaintiff will Bky have to participate as a key witness in the
State Court Action even RUIA voluntarily dismisses its claims against her.

Similarly, as noted, PUIA intends to contintle State Court Aath against Mulvey and
WLF even if it decides to voluntarilgismiss its claims against theaRitiff. Thus, regardless of
whether their claims against the Plaintiff aomsolidated into this action, the Defendants will
also have to litigate their clainasising from the Plaintiff and Muvey'’s alleged scheme to form a
separate and competing enterprise in lo¢ghState Court Action and this action.

Therefore, the Court finds that decliningigdiction over the Defendants’ counterclaims,
and thereby forcing the Defendaftdscontinue litigating their clais against the Plaintiff in the
State Court Action, would not matelly inconvenience either thedttiff or the Defendants.

With regard to fairness, as the Plaintiffi@ctly points out, in issuing a preliminary
injunction against the Plaintiff, Justi¥éhelan required PUIA to submit an undertaking pursuant
to CPLR 6312(b) in the amouaf $400,000. CPLR 6312(b) mandates that a plaintiff furnish a
bond for a fixed amount of money to reimbutise defendant for any damages caused by the
preliminary injunction if it is “finally determiad” that the injunction waerroneously granted.

See J.A. Preston Corp. v. Fabricatioridprises, Inc., 68 N.Y.2d 397, 405, 502 N.E.2d 197, 200

(N.Y. 1986) (stating that the puwse of an undertaking is “t@imburse the defendant for
damages sustained if it is later finally determined that the preliminary injunction was erroneously

granted.™) (quoting Margles v. Encounter, Inc., 42 N.Y.2d 475, 477, 368 N.E.2d 1243, 1244

(N.Y. 1977)).
The injunction against the Plaintiff has beemliace in State Court for nearly three years.
If the Defendants are permitted to discontinue their claims against the Plaintiff in the State Court

Action and renew those claims @sunterclaims against the Plafhth this action, the Plaintiff
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may lose the ability to iniite a claim against the $400,000 unaldrtg to reimburse her for
damages if Justice Whelan makes a “final aeteation” that the injunction was not properly
issued in the first place. Taking away a rdgnand a potential source of damages from the
Plaintiff is, of course, unfair angrejudicial to tle Plaintiff.

Furthermore, on December 7, 2015, more giamonths ago, in light of PUIA’s
apparent unwillingness to comply with the Plaintiff's discovery requests, the Plaintiff filed a
motion in the State Court Action to dismiss PUlA@mplaint or in the alternative, to preclude
PUIA from offering evidence as to the items toieththe Plaintiff allegedl sought in discovery.
That motion appears to still lIpending and permitting the Defendants to remove their claims
from the State Court Action and re-assert thene uld, as the Plaintiff correctly points out,
potentially permit PUIA to evadesponsibility for its alleged sicovery violations. While the
Defendants appear to dispute the substantsed®Plaintiff’s motion in the State Court Action,
the Court finds that it would henfair and prejudicial to the Ptiff to permit the Defendants to
start with a clean slate this Court before Justic&/helan has an opportunity to rule on the
Plaintiff's motion.

On the other side of the farness balatioe,Court finds no merit in the Defendants’
contention that declining jugdiction over their aunterclaims against the Plaintiff would
“potentially limit[] the relevant evidence Bendants could introduce in support of their
legitimate business reason for terminating theerféff's employment and in support of their
contention that [the] Plaintiff'giscrimination claims are a mere pretextual attempt to evade her
obligations to PUIA.” (The DefsOpp’n Mem. of Law at 10.)

In analyzing claims of gender discrimiratj such as those asserty the Plaintiff,

under Title VII and the NYSHRL, thcourt applies the familiar kdgn-shift framework set forth
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in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973).

Under that framework, “[o]rdinarily, a plaiftimust first establish a prima facie case of
discrimination by showing that (1) he is a memblea protected class; (2) he is competent to
perform the job or is performing his duties satisbrily; (3) he sufferedn adverse employment
decision or action; and (4) the decision or actioourred under circumste®s giving rise to an
inference of discrimination based on his mershgr in the protected class.” Dawson v.

Bumble & Bumble, 398 F.3d 211, 216 (2d Cir03) (quoting Mario v. P & C Food Markets,

Inc., 313 F.3d 758, 767 (2d Cir .2002)). “Second, assuming the plaintiff demonstrates a prima
facie case, the burden of production shifts eoeémployer to articulate a legitimate, clear,
specific and non-discriminatory reason for [ddverse employment action].” Holt v. KMI-

Cont’l, Inc., 95 F.3d 123, 129 (2d Cir. 1996). ifth “once the employer has proffered its

nondiscriminatory reason, the employer willdrgitled to summary judgment (or to the
overturning of a plaintiff's verdi} unless the plaintiff can point to evidence that reasonably

supports a finding of prohibited discriminati” James v. New York Racing Ass’'n, 233 F.3d

149, 154 (2d Cir. 2000).

Evidence regarding the Plaintiff's purportedsact disloyalty and breaches of company
protocol are highly relevd to the Defendants’ defensetbé Plaintiff's gender discrimination
claims because that evidence tends to sudlgasthe Defendants had a legitimate non-
discriminatory reason for discharging the PldintiThus, regardless of whether the Court
exercises supplemental jurisdiction over théeddants’ counterclaims against the Plaintiff
regarding her supposed breaches of loyaltyDisendants will be able to obtain discovery on

these issues and if necessary, introduce evidenceldmegahe Plaintiff's alleged disloyal acts at
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the trial. Accordingly, the Court does not find any prejudice to the Defendants in declining to
exercise supplemental jurisdimti over their counterclaims.

Finally, considerations of comity also wghiin favor of declining jurisdiction over the
Defendants’ counterclaims. Cdynrefers to “a proper respefdr state functions, a recognition
of the fact that the e¢ine country is made up of a Uniaf separate state governments, and a
continuance of the belief that the National Goweent will fare best if the States and their
institutions are left free to p@rm their separate functioms separate ways.” Levin v.

Commerce Energy, Inc., 560 U.S. 413, 421, 130 S. Ct. 2323, 2330, 176 L. Ed. 2d 1131 (2010)

(quoting_Fair Assessment in Real Estass’A, Inc. v. McNary, 454 U.S. 100, 112, 102 S. Ct.

177,184, 70 L. Ed. 2d 271 (1981)).

As noted, Justice Whelan ha®sided over the same claims the Defendants seek to assert
against the Plaintiff as counterclaims in this attido permit PUIA to dismiss its claims against
the Plaintiff in the State CouAction after Justic&Vhelan issued a preliminary injunction,
discovery has been ongoing for more than twaryeand the Plaintiff filed a potentially
dispositive motion to dismiss tt&tate Court Complaint that hbseen pending for more than six
months, and then permit PUIA tcassert those same claims irst@ourt and to start discovery
anew would undermine Justice Whelan’s autharitgr the State Court Action and may result in
rulings in this case that are inconsistent withgdrior rulings. That sult would clearly impinge

upon the principles of comity. See Chenensky v. New York Life Ins. Co., 942 F. Supp. 2d 388,

395 (S.D.N.Y. 2013) (“State judges dhe best arbiters of statanand comity weighs in favor
of state decisions being interpretey state judges, especially whas here, parallel proceedings

in state and federal court could lead to diagaresults in each ventje Dedon GmbH v. Janus

et Cie, No. 10 CIV. 04541 CM, 2010 WL 4227309*&(S.D.N.Y. Oct. 19, 2010), aff'd, 411 F.
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App’x 361 (2d Cir. 2011) (“Comity is an ‘imptant and omnipresefactor’ in parallel

litigation.”) (quoting_Gen. Elec. Co. v. D& AG, 270 F.3d 144, 160 (3d Cir. 2001)).

Also, the Court does not find the countaiwng factors at isue in_Metro Found.

Contractors, Incsupra, to be present in this case. Sjeally, as described above, in Metro

Found. Contractors, Inc., the swiptractor was the plaintiff iboth the stateand federal court

action. 2011 WL 2150466, at *6. As the pldintas the one who brought about the existence

of multiple proceedings, the coumtMetro Found. Contractors, Infound that that the plaintiff

could not then “assert the etaace of multiple proceedings which it brought about — as a
reason to limit the available claims of third{yadefendants who were brought into this lawsuit

which it commenced.”_1d.; see also MeFound. Contractors, Inc., 498 F. App’x at 103

(affirming the district court’s fiding that the existence of arpbel state couraction did not
provide a compelling reason to decline supplemadgarisdiction becausene subcontractor was
the plaintiff in both the federal and state camtl was “therefore solely responsible for the
existence of the parallel proceedings.”).

Here, by contrast, Bentivegnaniat the plaintiff in the State Court Action. She is a

defendant in that action. Tledore, unlike the plaintiff ilMetro Found. Contractors, Inc.,

Bentivegna is not solely responigitfor the fact that there arerpdiel proceedings. Rather, the
Defendant PUIA, which decided taitiate suit in state court before the Plaintiff initiated this
action in federal court, is equally at fault foetexistence of state and federal court proceedings.

Therefore, the Court does not find the reasgiof Metro Found. Contractors, Inc. to be

applicable to this case.
In sum, the Court finds that the penden€yhe State Court Aon is an “exceptional

circumstance” that provides “compelling reasowithin the meaning o8ection 1367(c)(4) to
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decline supplemental jurisdictimver the Defendants’ counterclaamFurther, in the Court’s
view declining supplemental jurigdion is also consistent witthe values of judicial economy,
convenience, fairness, and comity.
I11. CONCLUSION
For these reasons, the Court grants the fffarRule 12(b)(1) motion in its entirety and
dismisses the Defendants’ counterclaimdldck of subject matter jurisdiction.
SO ORDERED.

Dated: Central Islip, New York
June 21, 2016

/s/ Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge

27



