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DECISION & ORDER
-against 2:14cv-599 (ADS)(GRB)

PEOPLES UNITED BANK, PEOPLES
UNITED INSURANCE AGENCY, INC., DAN
CASEY, LOUISE SANDBERG, JOHN
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APPEARANCES:
LeedsBrown Law P.C.
Attorneys for the Plaintiff
1 Old Country Road
Suite 347
Carle Place, NY 11514

By:  Rick Ostrove, Esq.,

Andrew George Costelldsq., Of Counsel

Jackson Lewis, P.C.
Attorneys for the Defendants
58 South Service Road
Suite 250
Melville, NY 11747
By:  Ana Shields, Esq.,
Mark S. Mancher, Esq.,
Mordy Yankovich, Esq., Of Counsel

SPATT, District Judge:

The PlaintiffJoanne Bentivegnihe “Plaintiff”) brought this employment discrimination
action against the Defendants People’s United BdPldB”), Peoples United Insurance Agency,
Inc. (“PUIA", and with PUB, “People’s United”)), Dan CasdyCasey), Louise Sandberg

(“Sandber, and John Barneg"Barnes) (collectively, the “Defendants”), alleging that they
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discriminated against her based on her gender in violation of, among other statigesl| of
the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2@08eq(“Title VII”) .

In a memorandum of decision and order datedust, 7, 201{ECF No. 82, the Court
partially granted the Defendants’ motion for summary judgment pursuant to Fedkraf Civil
Procedure (Fep. R. Civ. P.” or “Rule”) 56 and dismissed the following claims: the Plaintiff’s
wage discrimination claims brought pursuanfitbe VI, New York State Human Rights Law,
N.Y. Exec. Law 896 (the “NYSHRL") andthe Equal Pay Act, 29 U.S.C. §206(el) seq(the
“EPA”); the PlaintiffsNew York Labor Law (the “NYLL”)wage claim; her breach of contract
claim; and her unjust enrichmenaicn.

Conversely, the Court found that the following claims should be presented to engury
Plaintiff's hostile work environment claims brought pursuant to Title VII and theHNRS the
Plaintiff's termination discrimination claims brought pursuant to Title VII and th&NRL; and
the Plaintiff’s retaliation claims brought pursuant to Titlk &hd the NYSHRL.

Presently before the Court is a motion by the Plaiftiffeconsideration pursuant to Local
Civil Rule 6.3and Rule 54(b), asking the Court to reconsider which of the Defendants’ alleged
retaliatory actxanbe presented tthe jury. For the following reasons, thaintiff's motion is
granted in part and denied in part.

I. DISCUSSION
A. TheReevant Legal Standard
Local Civil Rule 6.3 provides that:

Unless otherwise provided by the Court or by statute or rule (suetpaR. Civ.

P. 50, 52and 59), a notice of motion for reconsideration or reargument of a court
order determining a motiahall be served within fourteen (14) days after the entry
of the Court’s determination of theriginal motion, or in the case of a courter
resulting in a judgment, within fourteen (14) days after the afttlye judgment.
There shall be served with the notice of motion a memorandum setting forth
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concisely the matters or controlling decisions which counsel believes the Court has
overlookel. Thetime periods for the service of answering and reply memoranda, if
any, shall be governed by Lo&iVil Rule 6.1(a) or (b), as in the case of the original
motion. No oral argument shall be heard untbgsCourt directs that the matter
shall bereargued orally. No affidavits shall be filed by any partless directed by

the Court.

Id. “The standard for granting such a motion is strict, and reconsideration will §¢herdénied
unless the moving party can point to controlling decisions or data that the court overooked
matters, in other words, that might reasonably be expected to alter the mmdashed by the
court” Shrader v. CSX Transp., In@0 F.3d 255, 257 (2d Cir. 1995Jhe decision to grant or
deny amotion for reconsideratin is “committed to the sound discretion of the district court.”
Wilder v. News Corp2016 WL 5231819, at *3 (S.D.N.Y. Sept. 21, 2016) (qudtibgrty Media
Corp. v. Vivendi Universal, S.A861 F.Supp.2d 262, 265 (S.D.N.Y. 201Z)nternal quotation
marks omitted); see alsd&Shrader 70 F.3d at 257 (using an abuse of discretion standard to judge
a district courts decision on aotionfor reconsideration

“[A] party may not advance new facts, issues|,] or arguments not previousiytec e
the Court on amotion for reconsideration.” Steinberg v. Elkman2016 WL 1604764, at *1
(S.D.N.Y. Apr. 6, 2016jinternal quotation marks omitted) (quotiNgt'l Union Fire Ins. Co. of
Pittsburgh v. Stroh Cos265 F.3d 97, 115 (2d Cir. 20Q1)Nevertheless, reconsideration may be
granted because of “an intervening change of controlling law, the availability cf\néance, or
the need to correct a clear error or prevent manifest injusticeyv’' n’ Care Ltd. v. Goldberg
Cohen, LLR 2016 WL 6820745, at *1 (S.D.N.Y. Nov. 10, 201@)ternal quotation marks
omitted) (quotingHollander v. Members of the Bd. of Regeb®4 F App'x 727, 729 (2d Cir.
2013)(summary order))accordVirgin Atl. Airways, Ltd. v. Nat'| Mediation Bd956 F.2d 1245,

1255 (2d Cir. 1992{citations omitted).



B. Application to the Facts

The Plaintiff argues that there are two bases for her motion: 1) that the ebeattin
applying the incorrect standafdr the Plaintiff'sretaliation claims, specifically, as to whether
certain actions taken against her were “materially adyeasel 2) the Court overlooked binding
precedent that states thah@oyers can be held liable under a theory of retaliation for actions
taken against a former employee after that employee’sriatiom.

1. Astothe Retaliation Standard Employed by the Court

In Burlington N. & Santa Fe Ry. Co. v. Whi¥&8 U.S. 53, 126 S. Ct. 2405, 165 L. Ed. 2d
345 (2006), the Supreme Court clarified a plaintiff's burden in demonstrating whaather
employmentaction was materially adverse. The Court held thaplaintiff must show that a
reasonable employee would have found the chgdléraction materially adversehich in this
context means itvell might have dissuaded a reasonable worker from making or supporting a
charge of discrimination.”ld. at 68, 126 SCt. at 2415(internal citationsand quotation marks
omitted);); see also Kessler v. Westchestay. Dep’'t of Soc. Servs461 F.3d 199, 207 (2d
Cir.2006) (noting thaBurlington Northernannounced a different standard of matesdVersity
than that previously employed in this Circuit in, for exam@¥dliams v. R.H. Donnelley, Corp.,
368 F.3d 123, 128 (2d Ci2004)). However, the Supme Court reiterated th@hose petty slights
or minor annoyances that often take place at work and that all employees experienuef ar
materially adverseld. at 68, 126 S. Ct. at 2415.

This Court classified the Plaintiff's burden on the issudigway:

not every slight from an employer is actionable under Title Vd.be “materially

adverse,” a plaintiff's working conditions must undergo a change “more disruptive

than a mere inconvenience or an alteration in job responsibiliti@afabya v

N.Y.C. Bd. of Educ202 F.3d 636, 640 (2d C2000) “While adverse employment

actions extend beyond readily quantifiable losses, not everything that makes an
employee unhappy is an actionable adverse actiBmientel v. City of N.YNo.



00 Civ. 326, 2002 WL 977535, at *3 (S.D.N.Y. May 14, 2002) (internal citations
and quotation marks omitted).

ECF No. 82at 40,Bentivegna v. People’s United Barko. 214CV599ADSGRB, 2017 WL
3394601, at *21 (E.D.N.Y. Aug. 7, 2017).

The Court finds thathe Plaintiff has advanced a legitimate ground for reconsideration, in
that the Courtommitted clear error byverlookingbinding precedent on the issue of whether an
employment action is materially adverse for the purposes of a retabatabysis. Accordingly,
the Court will reconsider which of the Defendants’ alleged retaliatorycaat®rm the basis for
retaliation claims under Title VIl and the NYSHRL.

In its original decision, the Court found that the following employment actions did not
constitute materially adverse employment actions: transferring the Plaitgdftiership of a sales
teamto a different areawhich was a voluntary position that didtraffect her paynot bringing
the Plaintiff to an internal networking meeting; not receiving adequate markepireggeatative
support; and searching the Plaintiff's emails.

On reconsideration, the Cowgesno reason to depart from its previduglings, except
for the search of the Plaintiff's emailsThe Courtnow finds thatsuch a search “might have
dissuaded a reasonable worker from making or supporting a charge of discrimiinAtidmgton
N. 548 U.S. at 68, 126 S. Ct. at 2415, and thasefore a materially adverse employment action.
In the Court’s view, the other acts would not have had such an effect on a reasonable worke

As to the final element of therima faciecase of retaliation, the Court already found that
there wasufficient temporal proximity to establish causation.

Finally, the Court finds that the Plaintiff met her burden on the last stage lgictbennell
Douglasburden shifting frameworkOn the issue of the Plairfts emails, the Court previously

stated:



the impetus for the search of the emails reveals further questions of fact and

credibility. Although Tengel testified that it was routine to search emails for

employees who were departing, the Plaintiff had not given any nbatstie was

leaving. Tengel &d also referenced a “litigation situation” with the Chief

Information Security Officer. However, the only litigation situation at the tiag w

the Plaintiff's discrimination action. While it may also be true that PUIA was

considering litigation againsthe Plaintiff for her alleged theft of corporate

knowledge, a reasonable juror could conclude that Tengel was referring to the

discrimination “litigation situation.” To that end, Michael Collier, the Chief

Operating Officer at PUIA, testified that he weassked with reviewing the

Plaintiff's emails, and that he had never been previously asked to perform such a

review.
ECF No. 82at 45,Bentivegna2017 WL3394601 at *24. Thereforethe Court finds that the
Plaintiff has met her burden in demonstrgtthat retaliation “was at least one of the motivating
factors,”Holcomb v. lona Col] 521 F.3d 130,138 (2d Ci2008)(internal citations and quotation
marks omitted), in the Defendants’ decistorsearch her emails.

Accordingly, the Plaintiff's motion for reconsideration is granted to the extent that the
Court will allow a jury to consider whether the Defendants should be held liable undenaahe
retaliation for their search of the Plaintiff's emails. The Plaintiff's mot@rmreconsideration is
denied to the extent that the Court does not depart from its earlier holding thatidtenipl
employment actions were not materially advetssnsferring the Plaintiff's leadership of a sales
teamto a different areanot bringingthe Plaintiff to an internal networking meetirgnd not
receiving adequate anketing representative support.

2. AstotheAlleged Post-Termination Retaliation

As to the Plaintiff's allegations of pestrmination retaliation, the Court held in itsginal
decision thatthe actions taken by the Defendants after the Plaintiff was terminated areerseadv
employment actions, because the Plaintiff was no loaggployed at People’s United.” Decision

at 41,Bentivegna 2017 WL 3394601, at *21The Raintiff points to numerous Second Circuit

cases which stand for the proposition that retaliation claamsbe based on postrmination



employment actions. (See Pl.’s Mem. of Law ip@uwf Mot. for Recons. (“Pl.’'s Mem. of Law”)
at 5 (citingWanamakewr. Columbian Rope Co0108 F.3d 462, 466 (2d Cir. 1997) (“[P]laintiffs
may be able to state a claim for retaliation, even though they are no longeyexnpiothe
defendant company. ..”); Silver v. Mohasco Corp.602 F.2d 1083, 1090 (2d Cir. 1979)
(“Charges of posemployment blacklisting fall within the broad remedial scope of Title”VII.
(internal citation omittedyev’d on other groundt47 U.S. 807 (1980Pantchenko v. C.B. Dolge
Co., Inc, 581 F.2d 1052, 10585 (2d Cir. 1978) (finding thathere employerrefusedto write
postemployment lettergo prospective employers, a plaintiff could maintain a cause of action for
retaliatior). The Defendants do not dispute that these cases are still binding preddazatore,
as the Court overlooketi¢sebinding precedentand committed clear errothe Court finds that
the Plaintiff has again advanced a proper basis for reconsideratamordingly, the Courtwill
considerwhether a question of fact rema as to whether the Defendants’ lawsuit against the
Plaintiff constituted retaliatian

Turning to theMicDonnell Dougladurdenshifting framework, the Court previously found
that the Plaintiff established that she engaged in protected activitiesaatitetbefendants knew
of those protected activities. The Court must now consider, for the first time, wiie¢he
Defendantslawsuit against the Plaintifmight have dissuaded a reasonable worker from making
or supporting a charge of discriminatiorBurlington N, 548 U.S. at 68, 126 S. Ct. at 2415. The
Court answers this question in the affirmative. Indeed, the mere threat otid t@ftes provokes
individuals to change their actions. As the Plaintiff points out, prospective deferdarfaced
with the daunting tasks of hiring attorneys and possibly paying settlemeptdgments. If a
reasonable worker believed that he or she might face a lawsuit if they filed aaodrapéging

discrimination, they might be dissuaded from filing such ramaint. Marchiano v. Berlaminp



No. 10 CIV. 7819 LBS, 2012 WL 4215767, at *5 (S.D.N.Y. Sept. 20, 2082)ing an employee
is an act that might well dissuade a reasonable worker from filing discriminhaoges’).

On the final element of therima facie case, the Court also finds that there is evidence of
retaliatory animus on the Defendants’ part. The Court bases this findietylargan email from
the CEO of People’s United Bank, Jack Barfi@arnes”). On August 1, 2013, after a search of
the Plaintiff's emails revealed that she wasger alia, sending client information to her personal
email to restart her business elsewhere, Barnes wrote:

As long as we do not let too much time go by before we fire her for [] her actions

as | know them anfile claims for the cost we have incurred defending her charges

| want to be very, very aggressive in this situatioBhe has cost us a lot of

management time and expense and we need to be compensated. She and her

accompli[c]es have stolen or attemptedsteal corporate assetket[’'s] discuss

after the next interview but she should be out the door tomorrow based on what |

know now. Jack
(Joint SMF  161). There is a question of fact as to what Barnes meant here.asonalke
interpretation is that Barnes wanted to aggressively pursue litigation aganBiatintiff in
retaliation for her complaints of discrimination.

Therefore, even though the Defendants have offered a legitimateretatiatory
explanation for the lawsuitthat the Plaintiff attempted to steal purported corporate asHets
Court finds that there is a question of fact as to whetieetawsuit was motivated by ratgbry
animus. Seg e.g.,Spencer v. Int'l Shoppes, In&No. 06CV2637 JS MLO, 2010 WL 1270173, at
*12 (E.D.N.Y. Mar. 29, 2010§“Even if the litigation is not frivolous, it still may be considered
retaliatory if motivated, even patrtially, by a retaliatory animus.” (ciogdon v. New York City
Bd. of Educ.232 F.3d 111, 117 (2d C2000) (“Title VIl ‘is violated when a retaliatory motive

plays a part in adverse employment actionsvhether or not it was the sole causp.”)

Accordingly, the Plaintiff's motion for reconsideration is granted on éiliation claim related



to the Defendants’ lasuit, and the Defendants’ motion for summary judgment on that claim is
denied.
II. CONCLUSION

For the above stated reasons, the Plaintiff's motion for reconsideration iscgnangart
and denied in part. It is granted to the extent that the @odst that questions of fact exist as to
whether the Defendants can be held liallder a theory of retaliation for searching the Plaintiff's
emails and commencing litigation against her. It is denied to the extemhéh@burt does not
depart from its pngous findings as to the other alleged materially adverse employment actions.

The parties are directed to file a revised Joint Pretrial Order within terofithes entry of
this decision, and are further directed to appear before the Court on October 18, 2013.a1.9:00
in Courtroom 1020 of the Long Islancb@thouse. Counsel is to appear authorized to discuss
settlement at that time. In the event that the matter is not settled, it will be adjourneg for jur

selection.

It is SO ORDERED:
Dated:Central Islip, New York
SeptembeR5, 2017

/s/ Arthur D. Spatt

ARTHUR D. SPATT

United States District Judge



