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SPATT, District Judge.

On February 6, 2014, the Plaintiff 545 Halsey Lane Properties, LLC (thetiRi
commenced thiaction pursuant to 42 U.S.C. § 198Rallenging two dcisions by the Defendant
Southampton Town Planning Board (the “Planning Board”) involving conditional appwvals
the Raintiff's applications for a building permit for the construction of a barn andfoiskan its
property.

On April 3, 2014, the Defendants moved pursuant to Federal Rule of Civil Procedure
(“Fed. R. Civ. P.”) 12(b)(1) and 12(b)(6) to dismiss the compfainiack of subject matter
jurisdiction and failure to state a claim upon whrelief can be granted.

For the reasons set forth below, the Court denies the motion.

l. BACKGROUND

Unless stated otherwise, the following facts are drawn from the complaint atidiedns
in a light most favorable to the non-moving party, the Plaintiff.
A. The Parties

The Plaintiff is a New York limited liability company.

The Defendant Town of Southamptahg“Town of Southampton”) is a municipal
corporation.

The Planning Board is adard created by the Boaodl Southampton pursuant to New

York Town Law § 271.

The Defendant Dennis Finnerty (“Finnerty”), sued in his individual capacitpd®ea



was a member and Chairperson of the Planning Bodhe aélevant times herein.

The Defendant John Blaney (“Blaney”), sued in his individual capacity, is andsoaw
member and Vice Chairperson of the Planning Boatideatelevant times herein.

The Defendant George Skidmore (“Skidmore”), sued in his individual capacity, is and/or
was a member of the Planning Boardh&trelevant times herein.

The DefendantLarry Toler (“Toler”), sued in his individual capacity, is and/or was a
member of the Planning Boardthe relevant times herein.

The Defendant John Zuccarelli (“Zuccarelli”), sued in his individaglacity is and/or
was a member of the Planning Boatdherelevant times herein.

The Defendant Philip A. Keith (“Keith”), sued in his individual capacity, is and/oravas
member of the Planning Boardthe relevant times herein.

The Defendant Michele Berkoski, sued in her capacity as an Executor of the Estate o
William A. Berkoski, Jr., having been issued Letters Testamentary bytheg&te’s Court of
the County of Suffolk on or about May 12, 2011, is sued herein on account of the individual
actions of Willian A. Berkoski, Jr. (“Berkoski”)who was a member of the Planning Board at
therelevant times herein prior to his death on or about March 15, 2011.

The Defendant Jennifer L. Carusoied in her capacity as an Executor of the Estate of
Berkoski, having been issued Letters Testamentary by the SurrogatefoCitve County of
Suffolk on or about May 12, 2011, is sued herein on account of the individual actions of
Berkoski.

The Defendant Roman Roth (“Roth”), sued in his individual capacity, is and/a& was
member of the Town of Southampto®gricultural Advisory Committee (the “AAC”at the

relevant times herein.



The Defendant Thomas Conklin (“Conklin”), sued in his individual capacity, is and/or
was a member of the AAC at thelevant times herein.

The Defendant Warren Topping, also known as Jaegger Topping (“Topping”), sued in his
individual capacity, is and/or was a member of the AAatrelevant times herein.

The Defendant Adam Halsey (“A. Halsey”), sued in his individual capacitpdoawas
a member of the AAC at threlevant times hene.

The Defendant Lee Foster (“Foster”), sued in her individaphcity, is and/or was a
member of the AAC at the relevant times herein.

The Defendant John L. Halsey (“J. Halsey”), sued in his individual capacity, & and/
was a member of the AAC #ie relevant times herein.

The Defendant Lawrence Halsey (“L. Halsey”), sued in his individual dgp&cand/or
was a member of the AAC at thelevant times herein.

The Defendant Henry Kraszewski (“Kraszewski”), sued in his individual capaity
and/or wa amember of the AAC at the relevant times herein.

The Defendant James Pike (“Pike”), sued in his individual capacity, is and/or was a
member of the AAC at the relevant times herein.

The Defendant Katherine Kazanas (“Kazanas”), sued imbdefidual capacity, is and/or
was a member of the AAC at thelevant times herein.

The Defendant Anthony Piazza (“Piazza”), sued in his individual capacity, isranak
a member of the AAC at tlrelevant times herein.

The Defendant Arthur Ludlow (“Ludlow”), sued in his individual capacity, is and/or was

a member of the AAC at threlevant time$erein



The Defendant Kenneth Tillotson (“Tillotson”), sued in his individual capacity, is and/o
was a member of the AAC Hterelevant times herein.

The Defendant Michael Wesnofske (“Wesnofske”), sued in his individual capacity, is
and/or was a member of the AAC at the relevant times herein.

The Defendant Susan Falkowski Parry (“Parry”), sued in her individual capacity, i
and/or was a member of the AAC at the relevant times herein.

The Defendants John and Jane Doe Nos. 1 through 6 are presently unknown individuals
or entities who may be liable to the Plaintiff.

B. Factual Background

By deed dated February 26, 2003, the Plaintiff purchased a 40.747 acre parcelrbf prope
located in the Town of Southampton, known as Suffolk County Tax Map No. 900-105.000-0001-
001.030 (the “Property”). The purchase price remitted by dretwalf of thePlaintiff for the
Property was $15,150,000.

The Property is identified on a subdivision map known as the Map of Broadlands,
approved by the Planning Board on July 3, 1980, and filed in the Office of the Suffolk County
Clerk on August 29, 1980, as Map No. 6930. All or part of the Property had been utilized as
agricultural farmland since prior to the establishment of the Broadlands Sudodivis

In 1980, the prior owners of the Property, Raymond G. Wesnofske and Leonard
Schulman (the “Grantors”), entered into an agreement with the Town pursuant to New York
General Municipal Law 8§ 247 that imposed certain understandings and agreementsrmgpnce
the use of the Property.

The aforesaid agreement was memorialized within a Grant (the “Gremitth,

following a public hearing, wasughorized by the Town Board by Resolution dated August 16,



1980. The Grant, filed in the Office of the Suffolk County Clerk, expressly restnbe
Grantors and their “successors, heirs, legal representatives, and assmesjusuproperty
rights, including future uses of, and rights to make improvements on, the Property.ainh# Pl
is a successor in title and interest to the Grantors.

Under the terms of the Grant, in consideration for the subdivision and aforementioned
eagment rightsthe Grantors expressly retained and reserved for themselves and their ssccesso
the right to utilize the Property for “some or all” of the followunges

1. farming operations and activities, including soil preparation, cultivation, feuitdiz,

irrigation, pest control, water and drainage control, farm buildings, all other normal
and customary farming operations and the use of farm vehicles and equipment in

connection therewith;

2. open, fallow, landscaped and wooded areas, with lanes, walkways, foot paths, and
ponds or brooks;

3. recreational areas, for compatible recreational uses;

4. one singlefamily dwelling and customary accessory uses and structures incidental
thereto; and

5. to erect drainage structures and utility lines on the Property.

The Granfurtherprovided that the Grantors and their successors were not restricted from
constructing upon, maintainingr utilizing the Property “to the extent specifically required or
useful for or in aid of” the retained and reserved property uses.

The Property is located in the@® Residential Zoning District and is also within an
Agricultural Overlay District (“AOD”) esthlished by the Town in 1972. Howevat,the time
of the Grant, the Town Code (th&dwn Code”) did not restrict construction or development
within the AOD. Subsequent to the execution of the Grant, the Town amended the Town Code
to limit construction on certia land located within the AOD to which “development rights” had

been transferred to the Town. On such land, onlytstres “incidental to agricultural



production as the same is presently defined by 8 301 of New York State Agriculidifdbaket
Law” could be constructed. At no time was the Property the subject of a trandéxetdpment
rights as defined by theown Code.

In 1994, theTown Code was amended to add 8§ 330-51(A), which limited construction on
land within the AOD that had been “preserved for agricultural purposes as a condition of
subdivision or site plan approval by a grant of easement . ...” The 1994 amendment to the
Town Code prohibited all construction within the AOD except for structueesitted by the
Town Board. Te Town Board’s permitting authority was limited to structures “customarily
accessory and incidental to agricultural productiohasame is or shall hereafter be defined in
§ 301 of the New York State Agricultural and Markets Law . . . .”

Permit applications to construct agricultural structures within the AOD were tode ma
to the Town Board and processed under the “same proteeguarements as set forth in
Section 330-50D” and, in 1998, the Town Cedes further amended to transfer this permitting
authority from the Town Board to the Planning Board.

During 1996, a former owner of the Property sought to construct a $amgilg-
residence with certain accessory structures on the Property, and wasldoentke an
application to the Town BoardAt the time of the application, the Town Board’s permitting
authority was limited byhe Code ttructures ihcidental to agriculttal production,” and the
Code prohibited the issuance of permits for structures “intended for human habitdtinen.”
application was considered by the Town Board, which also referred the malieRarmland
Committee, a predecessortte AAC, and the Planning Board for their respective reports and

recommendations.



The Planning Board issued a report to the Town Board concluding that the use of the
Property was not restricted to agricultural uses and that the Grantdigketthe permitted uses,
restrctions and conditions that must be adhered to” on the Property and recommended that a
construction permit for the residence be issued. Concurrdmlyarmland Committee issued a
report to the Town Board concluding that, pursuant to the Grant, the uses permitted on
Property expressly includedmong other things, “agricultural, open space [and] recreational”
usesand the erection of one singkmily residence with acesory structures.

By Resolution dated December 23, 1997, the Town Board isspedvat for the
construction of a singl&amily residence and accessory structures on the Propérgy.

Plaintiff's predecessein-title to the Propertgubsequentlgonstructed a residence and certain
other structures on the Property.

After purchasinghe Property in 2003, the Plaintiff placed a small unadorned baseball
diamond,achildren’s recreational playground, and art sculptures on the Property. In March
2006, the Plaintiff sought to construct a barn on the Prapéttyhe time of thepplication, the
Plaintiff was utilizing a three acre portion of the Property for an orchardhéented to increase
the size of the orchard and to add a vineyard, to a total minimum agricultural useast &t
acres. The Plaintiff was directed ttefan application for a permit with the Planning Board for
site plan review. At the direction of the Planning Board, among othieesPlaintiff prepared a
proposed site plan for an 11,250 square foot barn and attended a “work seskemedftér, in
response to comments and requests from the Planning Board, the Plaintiff provided two
additional modifications to its proposed barn.

The Planning Board referred the application to the AAC. The AAC responded to the

Planning Board and commented that the proposed size of the barn was “disproportiarggely



for the proposed agricultural endeavor” and that “the ball field and playgrourmivesnt arenot
an agricultural use and removal of them should be a condition of any future apprdveds.”
AAC’s commelrts to the Planningoard made no reference to theaG and/or its retained and
reserved uses.

The Plaintiff addressed the AAC’s comntg, noting, among other matters, that (1) the
ball field and playground equipment were recreational uses permitted Gyahe (2) the
Plaintiff intended to increase the size of the agricultural use of the Prapesistent with the
Grant; and (3) the proposed structure size was consistent with other peumeitsfeasbarn
constructions in the Town.

The AAC’s communications to the Planning Boalsbquestioned what equipment
would be stored inside the barn and asserted that the equipment identified by tiféwdaint
“essentially landscaping equipment,” which the AAC maintained could not be stored on the
Property. The Plaintiff subsequently relocated the proposed barn further north ooptbeyP

The AAC then commented that the new location would impact the “view shed” of other
preserved farmlandHowever,no “view shed” agreement existedth regard to the Pperty, a
fact acknowledged by the Planning Board.

The Plaintiff addressed the AAC’s concerns regarding the size of the propasé&y ba
reviewing public records and preparing two studies, both of which confirmed that thiy dénsi
the Plaintiff's proposed barn was significantly less than other barns on paittéfsthe AOD.
One parcel identified in the studies was located across the street from tegyPabg45 Halsey
Lane, on which the Planning Board had approved 19,305 square feet of agtistrigtares-
more than 70% larger than that sought by the Plainsffuated on an agricultural reserve parcel

of only 13.3 acres, less than one-third ofdle® of the Property.



After receipt of the Plaintiff's studies, the AAC provided a different engdian as to
why the Plaintiff would not be permitted to construct a barn, claiming that therBro@es not
“in agricultural production” as defined in 8§ 301 of the New York Agricultural and btarkaw.

At the same timéhat the AAC concluded that the barn could not be built, it also recommended
that the Plaintiff educe the size of the barn to 2400 square feet on the 40.747 acre parcel.

In an attempt to minimize and mitigate expenses and damages, the Plaintiff gttbch
another revised site plawhich reduced the size of the barn by approximately 30%; increased
the size of the orchard to 10 acres; relocated the barn to the southwest corner of thye &roper
recommended by the AAC; and eliminated the proposed vineyard as recommended by the
Town’s Planning Division. Following anothpublic hearing, the Plaintiff again modified its
plan to accommodate the Planning Board’s direction that the Plaintiff rotateotfespd barn so
that the narrow end would face an adjacent landowner.

After further suggestions by the Planning Board, the Plaintiff submitted a seventh revised
application, reducing the size of the barn from 11,250 square feet to 7,200 square feet and
relocating it to a location on the Property recommended by the Town’s Planning Division.

By Resolution dated February 10, 2011, the Planning Board rejbet&daintiff's
application. hsteadthe Planning Board approved its own version of an application that had
never been made, for a barn of not more than 2,400 square feet on the 40.747 acre Property. The
Planning Board imposed conditions that, among othegshirequired the Plaintiff to JXemove
the childen’s recreational playground equipment on the Propertyg(Bovethe ball field on
the Roperty; (3 agree not to store landscaping or lawn equipment anywhere on the Property;
and (4) provide the Town with different and broader inspection rights on the Propertydban t

previously agreed to in the Grant. The Planning Board indicated that it reduceditsezéa
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because it “must” rely on the AAC’s recommendatidime Planning Board also asserted that the
existing orchard did not meet the threshold¢@ihmercial agricultural production or the
definition of land use in agricultural production contained in Agriculture and Marke&L20\.

The Plaintiff subsequently commenced a state court proceeding pursuaint|e 78 of
the New York Civil Practicdkaw and Rules (“CPLR”) to challenge the February 2011 decision
of the Planning Board. That Article 78 proceeding is pending.

After discussions with the Town’s Planning Division and others, the Plaintiff sigoimi
another “alternate” application whichgposed two separate barns on the Property. In particular,
the alternate plan sought one barn of 4,000 square feet at the southern portion of the Pubperty a
another barn of 2,000 square feet on the northern portion of the Property. The Planning Board
referred this alternate application to the AAC. The AtA€nrequiredfrom the Plaintiff
verification of bona fide agricultural use ancequestedhat new and additional covenants and
restrictions be required to assure future compliance, including inspections.

By Resolution dated September 27, 2012, the Planning Board denied the Plaintiff's
application. Similar to the first application, the structures applied for in the a#esiteaplan
stbmission were not approvednsteadthe Planning Board “approved” the construction of one
2,400 square foot barn with numerous conditiofise Plaintiff then commencedsacondCPLR
Article 78 proceeding challenging the September 2012 decision. That Article 78 proceeding is
alsopending.

On February 6, 2014, the Plaintiff commenced the instant action pursuant to 42 U.S.C. 8
1983. The Plaintiff alleges (B)violation of its Fourteenth Amendment right to Substantive Due

Process; (2aviolation of itsFourteenth Amendment right to Equal Protection under the law;
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and(3) a violation of the Fifth Amendment’s takings clause. The PlaintifSimgwithdrawn
its takingsclauseclaim.

On March 26, 2014, the Defendants moved pursuant to Fed. R. Civ. P. 12(b)(1) and
12(b)(6) to dismiss the complaifdr lack of subgct matter jurisdiction and for failure to state a
claim upon which relief can be granted.

On April 28, 2014, geparataction, Docket No. 14v-2368, was reassigned to this
Court as relted to the instant action. The reassigned action is premised upon the denial of the
Plaintiff's appeal to the Town of Southampton Zoning Board of Appeals from a decistun of t
Town Building Inspector denying theatiff's request for a building permit tllow it to build
a regulatiorsized basketball court on theoperty.

On May 30, 2014, the Defendants in Docket Noc#£368 moved to dismiss the
complaint therein pursuant to Fed. R. Civ. P. 12(b)(6) for failure to state a claim updn whic
relief can be granted.

On June 13, 2014, the Plaintiff moved pursuant to Fed. R. Civ. P. 42 to consolidate the
two actions.

For the following reasons, the Court (1) denies thé&an to dismiss in this actiof?)
reserveslecision on the motion to dismiss in Docket No.c¥4£368; and (3) reservetecision
on the motion to consolidate.

. DISCUSSION

A. TheRule 12(b)(1) Standard

“A case is properly dismissed for lack of subject matter jurisdiction underR(b)(1)
when the district court lacks the statutory or constitutional power to adjudit¢afiaitarova v.

United States201 F.3d 110, 113 (2d Cir. 2000). The standard for reviewing a 12(b)(1) motion

12



to dismiss is essentially identical to the 12(b)(6) standard, except thaldifajfpasserting
subject matter jurisdiction has the burden of proving by a preponderance of the ethdgitce
exists.”Id. at 113.
B. Ripeness

Article Ill, Section 2 of the U.S. Constitution restricts federal court jigigoh to

“Cases” and “Controversies.” U.S. Const. art. lll, $&Vt. Right to Life Comm.,nc. v.

Sorrell 221 F.3d 376, 381 (2d Cir. 2000). The ripeness doctrine “is drawn both from Article 11l
limitations on judicial power and from prudential reasons for refusing toisggurisdiction.”

Nat'l Park Hospitality Ass’n v. Dep't of Interior, 538 U.S. 803, 808, 123 S. Ct. 2026, 2030, 155

L. Ed.2d 1017 (2003) (internal quotation marks and citabiontted). Its purpose is to “ensure
that a dispute has generated injury significant enough to satisfy the casgroversy
requirement of Article IlI” and “prevent[ ] a federal court from entanglieglf in abstract
disagreements over matters that are premature for review because thesinmjargly

speculative and may never occubDougherty v. Town of N. Hempstead Bd. of Zoning Appeals,

282 F.3d 83, 90 (2d Cir. 2002).
In determining whether a claim that challengdaw is ripe for review, the Court must

consider whether the issue is fit for adjudication as well as the hardshippiaititéf that

would result from withholding review. Abbott Labs. v. Gardner, 387 U.S. 136, 149, 87 S. Ct.

1507, 18 LEd. 2d 681 (1967), overruled on other groundajifano v. Sanders, 430 U.S. 99,

97 S. Ct. 980, 51 LEd. 2d 192 (1977); Marchi v. Bd. of Coop. Educ. Servs. of Albany, 173 F.3d

469, 478 (2d Cir. 1999).
The Supreme Court has established apvamged test to determine whether a claim is

ripe for takingstype claims.Williamson Cnty.Reg’l Planning Comnmi v. Hamilton Banlof
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Johnson City, 473 U.S. 172, 186, 105 S. Ct. 3108, &L2d 126 (1985).The first prong
requires that the government entity charged with implemetitimgegulations in questidras

reached a “final decision[d. at 186, 105 S. Ct. at 311$eeHoness 52 Corp. v. Town of

Eishkill, 1 F. Supp. 2d 294, 300-01 (S.D.N.Y. 1998) (finding that the court “cannot determine
whether a plaintiff has been deprived of property, arbitrarily or otherwise jtums a final
decision before it”). The second prong requthesplaintiffto have sought compensation
through “reasonable, certain and adequate” state provisions for obtaining compensation.

Williamson Cny., 473 U.S. at 194, 105 S. Ct. 3120 (citation and internal quotation marks

omitted)

Although the ripeness test in Williamson County involved a takings claim, the sgpene

requirement of Williamson Countyas also been extded by the Second Circuit to Equal

Protection and DuerBcess claims asserted in the contéxaond use challengeSeeDougherty
282 F.3dat 88-89 (“The ripeness requirement Williamson, although announced in a takings
context, has been extended to equal protection and due process claims asserted axthad cont

land use challenges.”gouthview Assocs. Ltd. v. Bongartz, 980 F.2d 84, 96-97 (2d Cir. 1992)

(applying rpeness test to Substantive Duedess claims)Country View Estates @ Ridge LLC

v. Town of Brookhaven, 452 F. Supp. 2d 142, 148-50 (E.D.N.Y. 2806lying ripeness test to

Equal Rotection and Due Process claims).

In Murphy v. New Milford Zoning Comm’n, 402 F.3d 342, 348-49 (2d Cir. 200%),

Second Circuit explained the considerations underlying pomegripeness— namely, the “final
decision” requirement:

Four considerations, all of which motivate our decision today, undergird prong-
one ripenesskFirst .. . the Williamson County Court reasoned that requiring a
claimant to obtain a final decision from a local land use authority aids in the
development of a full record. Second, and relatedly, only if a property owner has

14



exhausted the variance procest a court know precisely how a regulation will

be applied to a particular parcérhird, a variance might provide the relief the
property owner seeks without requiring judicial entanglement in constitutional
disputes. Thus, requiring a meaningful variance application as a prerequisite to
federal litigation enforces the lorgganding principle that disputes should be
decided on non-constitutional grounds whenever possible. Finally, since
Williamson County courts have recognized that federalism ppled also

buttress the finality requirement. Requiring a property owner to obtain a final
definitive position from zoning dhorities evinces the judiciary’appreciation

that land use disputes are uniquely matters of local concern more aptly suited for
local resolution.

402 F.3dat 348-49 (citations omitted) As the Second Circuit has noted, “[t[&lliamson
Countyripeness test is a fasensitive inquiry that may, when circumstances warrant, be
applicable to various types of land use challengés &t 350.

Here, the Defendants contend that therRif's Equal Protection “classf-one” claimis
not ripe for adjudicatiom light of the fact that the Plaintiff has instituted Article 78 proceedings
seeking to remediate the perceived improprietthefPlanning Board’s conditional approvals.
The Court disgrees.

The Plaintiff has established that the Resolutions issued by the Plannimg Bbizh are
not appealable to the Town’s Zoning Board of Appeals, constitute “final, definitive
position[s] as to how it could use [its] propertg€eMurphy, 402 F.3d at 348 (citing
Williamson 473 U.S. at 186), sufficient to establish the ripeness &qual Protection claim

SeeRoman @tholic Diocese of Rockville CtrN.Y. v. Inc. Vill. of Old Westbury, No. 0%5V—

5195(DRH)(ETB) , 2012 WL 1392365, at *12 (E.D.N.Y. Apr. 23, 2012). Contrary to the
Defendants’ contention, the Plaintiff is not required to bring an Article 78 prawgadorder for

the instant action to be deemed ripe:
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The [aggrieved party]'s failure to commence an Article 78 proceeding to request
review of the Resolution does not render its claims unripe for judicial review
given that the administrative proceps; se, had run its course.

Id. at *7.

Further, the Defndants’ reliance on Lewis v. Carra®d4 F. Supp. 2d 325 (E.D.N.Y.

2012) is misplaced. There, the aggrieved party commenced a 42 U.S.C. § 1983 actiog, allegin
that a bwn had improperly refused to either approve or reject a permit applicatlere,by

contrast, the Planning Board adopted two final Resolutiehigh effectively denied the

Plaintiff's applicationsand conditionally approved a different version of those applications.

As the Plaintiff was not required to commence an Article 78 pracgédorder for the
instant action to be deemed ripe, the fact that it elected to do so does not rendemitseothper
claimsto be unripe. Accordingly, the Court declines to dismiss the Plaintiff's Equal t#oatec
Claim on the basis of ripeness.

C. The Rule 12(b)(6) Standard

Under the now well-established Twombly standard, a complaint should be dismissed
pursuant to FedR. Civ. P. 12(b)(6) only if it does not contain enough allegations of fact to state

a claim for relief that is “plausible orsiface.”Bell Atl. Corp. v. Twombly, 550 U.S. 544, 127 S.

Ct. 1955, 1974, 167 L. Ed. 2d 929 (2007). The Second Circuit has explained that, after
Twombly, the Court's inquiry under Rule 12(b)(6) is guided by two principlasis v. Mills,

572 F.3d 66 (2«€ir. 2009) (quoting Ashcroft v. Igbal, 556 U.S. 662, 129 S. Ct. 1937, 1949, 173

L. Ed.2d 868 (2009)).
“First, although ‘a court must accept as true all of the allegations contaiaed
complaint,” that ‘tenet’ ‘is inapplicable to legal conclusions' @naeadbare recitals of the

elements of a cause of action, supported by mere conclusory statements, doasot’ $dffi
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(quotinglgbal, 556 U.S. at 663, 129 S. Ct. 1937). “Second, only a complaint that states a
plausible claim for relief survives a niart to dismiss and ‘[d]etermining whether a complaint
states a plausible claim for relief will . be a contexspecific task that requires the reviewing
court to draw on its judicial experience and common seniske (fuoting_Igbal, 556 U.S. at 664,
129 S. Ct. 1937)Thus, “[w]hen there are weflleaded factual allegations, a court should
assume their veracity and .. determine whether they plausibly give rise to an entitlement of
relief.” Igbal, 556 U.S. at 664, 129 S. Ct. 1937.

Finally, “in adjudiating a Rule 12(b)(6) motion, a district court must confine its
consideration ‘to facts stated on the face of the complaint, in documents appended to the
complaint or incorporated in the complaint by reference, and to matters of whidhljnditce

may ke taken.”Leonard F. v. Israel Disc. Bank of N.Y., 199 F.3d 99, 107 (2d Cir. 1999)

(quoting_Allen v. WestPoinRepperell, Ing.945 F.2d 40, 44 (2d Cir. 1991)).

D. The Substantive Due Process Claims

Causes of action based on alleged violatmfriue Process” are “based on the
Fourteenth Amendment, as implemehby section 1983, and requif#fie eistence of a
federally protectiale property right and the denial of such a right in the absence of either

procedural or substantive due procedtatalev. Town of Ridgefield, 170 F.3d 258, 262 (2d Cir.

1999);see alsdrackley v. City of New York, 186 F. Supp. 2d 466, 479 (S.D.N.Y. 2008 T
United States Constitution generally do®t create property interests. Therefthis Court, in
applying the entitlement test, looks to “existing rules or understandingsehafreom an
independent source such as state law to determine whether a claimed pigiperiges to the
level of a right entitled to protection under the substantive due process do@itiG=Mgmt.

Corp. v. Town of Hyde Park, 163 F.3d 124, 130 (2d Cir. 1@®@)ynal quotation marks omitted)
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(citing Brady v. Town of Colchester, 863 F.2d 205, 212 (2d Cir. 1988)(quoting Bd. of Refients

State Colleges. Roth, 408 U.S. 564, 577, 92 S. Ct. 2701, 2339... Ed. 2d 548 (1972))).

Accordingly, in this case, the Court tuiasNew YorkStatelaw to determine whether the
Plaintiff hasa protectible property right.

In assessing this issue, the Court is mindful efgéneral proscription that “federal
courts should not become zoning boards of appeal to review nonconstitutiondukend|-
determinations by the [C]ircuit’s many local legislative and administrative agehSidlivan v.

Town of Salem, 805 F.2d 81, 82 (2d Cir. 1986). Indeed, “the Due Process Clause does not

function as a general overseer of arbitrariness in state and localdamtkcisions; in our fedéra

system, that is the provinoé the state courtsZahra v. Town of Southold, 48 F.3d 674, 680 (2d

Cir. 1995).
“In order for an interest in a particular land-use benefit to qualify as a pyopirest
for the purposes of the . . . due process clause[,] a landowner must show a ‘cleanesmttito

that benefit."O’Mara v. Town of Wappinger, 485 F.3d 693, 700 (2d Cir. 2@itif)g Clubside,

Inc. v. Valentin, 468 F.3d 144, 152 (2d (1006)). A mere “abstract need or desire” for the

benefit is insufficientRRI Realty Corp. v. Inc. Vill. of Southampton, 870 F.2d 911, 915 (2d Cir.

1989)internalquotation marks omitted)(quoting Roth, 408 U.S. at 577, 92 S. Ct).2T0%
“clear entitlement” test must be applied with “considerable rigdr.at 918.

The test “focuses on the extent to which the deciding authority may exgiscision in
arriving at a decision, rather than on an estimate of the probability that theitguthibmake a

specific decision.Crowley v. Courville, 76 F.3d 47, 52 (2d Cir. 1996) (quotdaipra 48 F.3d

at 680finternal quotation marks omittechee alsdNatale 170 F.3d at 263 (“[Eititlement turns

on whether the issuing authority . . . is required to issperfmit] upon ascertainment that
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certain objectively ascertainable criteria have bee’)ngvalz v. Town of Smithtown, 46 F.3d

162, 168 (2d Cir. 1995){ehomeowner had property interest in an excavation permit because
thesuperintendent of highways had no discretion to decline to issue it if the applicatidritstate

nature, location, extent and purpose of the proposed excavaGaugiardi v. Vill. of Pawling,

18 F.3d 188, 192-93 (2d Cir. 1994) (landowners had no property interest in enforcement of
zoning laws for adjacent property, since the municipal officials had broaétthscin

determining whether to grant or deny building permit, site,@advariances); RRI Realty

Corp., 870 F.2d at 918-19 (no property interest existed in a building permit since the town
officials had wide discretion to either grant or deny the permit). Even ifcobgeobservers
would estimate that the probability of [obtaining the relief sought] was eglydmgh, the
opportunity of the local agency to deny issuance suffices to defeat the existenfederally

protected property interesRR1 RealtyCorp., 870 F.2d at 918.

Here, the Court must first identify the potal property right of which thPlaintiff was
allegedly deprived:[A] property interest can sometimes exist in whatasght — in addition
to the property interest that exists in whatwsied — provided there is dégitimate claim of
entitlement’ tothe benefit in questiori.Zahra 48 F.3d at 680 (citations omitdedAgain,
whether the Plaintiff possessa protected property right interest in the proposed structure turns
on whether, under applicable state law, “absent the alleged denial of due piwress, either a
certainty or a very strong likelihood that the application would have been gramaid, 46

F.3d at 168 (quoting Yale Auto Parts v. Johnson, 758 F.2d 54, 59 (2d Cir.(irf88&)al

guotation marks omitted).
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Here, the Plaintiflilleges a constitutionally protected property interesteueneral
Municipal Law 8§ 247 and th@&rant in thebarnwhich the Plaintiff sought to erect he Plaintiff
points out that (1) agricultural structures are exempted from site plan reyieowmn Code
8 330-181(A)(2) and (2) some grants entered liytthe Townwith other property owners
specificallyconditioned the property owners’ reserved rights on site plan approval and/or certain
provisions of the Town Code, thereby suggesting that apptoval and compliance wast
requiredhere In short, at the motion to dismiss stage, the Court findshtbaé allegations are
sufficient to satisfy the “propty interest” requirement of a Substantive Due Process claim
However, at this time, theddrt makes naeterminatioras toanypotential conflict between the
General Municipal Law and certain provisions of the Town Code.

In order to meet the sewd prong of a Substantive DusoPess claima plaintiff must
showthat“defendants infringed ontf] property right in an arbitrary or irrational manneCihe

SK8, Inc. V. Town of Henrietta, 507 F.3d 778, 784 (2d Cir. 2007). In partidhkaplaintiff

must show the government’s infringement waslitrary,” ‘conscienceshocking,’” or
‘oppressie in thesic] constitutional sense,’ not medy ‘incorrect or illadvised.” Ferran v.

Town of Nassau, 471 F.3d 363, 369-70 (2d Cir. 2006) (qubbmgance v. Achtyl 20 F.3d

529, 537 (2d Cir. 1994))ee alsddarlen Assocsv. Inc. Vill. of Mineola, 273 F.3d 494, 505 (2d

Cir. 2001)alteration in originalf’As we have held numerous times, substantive due process
‘does not forbid governmental actions that might fairly be deemed arbitrarpricicas and for
that reason correctable in a state caumduit. . . . [Its] standards are violated only by conduct
that is so outrageously arbitrary as to constitute a gross abuse of gavialraméority.”

(quotingNatale 170 F.3cht263).
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“In the zoning context, a government decision regulating a laneltsvase of his
property offends substantive due process if the government action is arbitraayional.
Government regulation of a landowner’s use of his property is deemed arbitraational, and
thus violates his right to substantive due process, only when government acts wiitimatkeg

reason for its decision.” Southview Assocltd. v. Bongartz, 980 F.2d 84, 102+22 Cir.

1992) (citations andhternal quotation marks omitteddee alsdMerry Charters, LLC v. Town of

Stonington, 342 F. Supp. 2d 69, 78 (D. Conn. 2@4plaining that “denial by a local zoning
authority violates substantive due process standards only if the denial ‘is geousiy
arbitrary as to constitute a gross abuse of governmental authdgtotingNatale 170 F.3d at
263).

For instance, in the context of a Substantive Due Process claim against the Town of
Colchester where zoning was at issue, the Second Circuit reversed a grantradry judgment
to the Town where, among other things, it “had no authonteustate law” to take certain
actons with respect to plaintiffsprotected property interest in titemmercialuse of their
property.”Brady, 863 F.2cat 215-16. The Second Circuit explained that under these
circumstances, a “trier of fact could conclude that therenmasitional basis for the [Town’s
zoning board’s] actions, and that, as a result, the [zoning board] viftlag¢dppellantstrights
to substantig due processld. (citation andnternalquotation marks omitted).

Here, the Defendants argue that the Plaintiff fails to allege any conducbti
plausibly satisfy this standard. The Court disagrees. Xamngle, the Plaintiff alleges that the
Defendants arbitrarily and without explanation regdithe Plaintiff to submit to site plan
approval; refused to permit the Plaintiff to erect structures permissible tined@rant which

complied with theTown Code’s dimensional requirements; and requinedPlaintiff as a
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condition of erecting the proposed barn, to remmergainimprovements permitteunder the
Grant, including a recreational playground, baseball diamond, art installatidnanascaping,
and to relinquish its right to sfandscajmg equipment on the Property.

Accepting the Plaintiff gacts as true and conging themin a light most favorable to, it
the Court concludes thtte Plaintiff hasadequately statedmausible claim for denial of its
Substantive DuerBcess basedpa alleged conduct that wasfbitrary,” ‘conscience
shocking,’ or ‘oppressive in the constitutional sense,” not merely ‘incorredtanviised.”

Ferran 471 F.3d at 369—78gee.qg, Koncelikv. Town of East Hampton, 781 F. Supp. 152, 158

(E.D.N.Y. 1991jdenying dismissal of Procedural Due Process claim in zoning case where
planning board decisions allegedly were, among other things, arbitrary andocespaicd in
contravention othetown code). Accordingly, the Court denies the Defendants’ motion to
dismiss the Substantive Due Process claim.

E. The Equal ProtectionClass-of-On€’ Claim

“The Equal Protection Clause of the Fourteenth Amendment commands that no State
shall ‘deny to any person within its jurisdiction the equal protection of the’lauaich is
essentially a direction that all persons similarly situated should be treated Glik of

Cleburne, Tex v. Cleburne Living Ctr., 473 U.S. 432, 439, 105 S. Ct. 3249,82b4Ed. 2d

313 (1985) (citing Plyler v. Doe, 457 U.S. 202, 216, 102 S. Ct. 2382, 2394 Ed. 2d 786
(1982)). In light of the Clause’s purpose tsécue every person within the Staggurisdiction
against intentional or arbitrary discrimination, whether occasioned bgsxf@rms of a statute

or by its improper exe¢wn through duly constituted agentsYill. of Willowbrook v. Olech,

528 U.S. 562, 564, 120 S. Ct. 1073, 1074-75, 145d.2d 1060 (2000)quoting_SiouxCity

Bridge Co. v. Dakota Cnty., Neb., 260 U.S. 441, 445, 43 S. Ct. 190, 67 L. Ed. 340
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(1923)citation and internal quotations marks omit)ethe Supreme Court has recognized that
“successful equal protection claims [mag] brought by a ‘class of onéld., 120 S. Ct. at 1074.

At the outset, the Court acknowledges that other “[c]ourts, including the Second,Circuit
have repeatedly cautioned about the danger of ordinary disputes betwerenaacitl a
municipality— whether it be about land use, licenses, inspections, or some other regulatory or
investigative function of local governments — being transformed into federsuits by an

incorrect, overexpansive theory of classeag liability.” Crippen v. Town of Hempstead, No.

07-CV-3478 (FB)(ARL), 2013 WL 1283402, at *7 (E.D.N.Y. Mar. 29, 20182 also

Bizzarro v. Miranda, 394 F.3d 82, 88—-89 (2d Cir. 2008)l€thdoes not empower federal

courts to review government actions for correctness. Rath@&leahtype equal protection
claimfocuses on whether the officialconduct was rationally related to the accomplishment of

the work of thai agency.”);Geinosky v. City of Chi., 675 F.3d 743, 747 (7th Cir. 2012)(“Courts

have understood that if class-of-one claims are not defined appropriately,igieyum many
ordinary and inevitable mistakes by government officials into constitutiolations and
federal lawsuits.”);

In the same veirseeKan. Penn Gamind.LC v. Colling 656 F.3d 1210, 1216-17 (10th

Cir. 2011) (“We have approached class-of-one claims with caution, wary of taveng
guotidian exercises of government discretion into constitutional causeshese concerns are
magnified with challengs to lowlevel government decisiemaking, which often involves a
great deal of discretion. The latitude afforded police officers, . . . zoning tHfiaied other,
similar government actors necessarily results in a sizeable amount of raadation in
outcome. If even innocuous inconsistencies gave rise to equal protection litigatiemnent

action would be paralyzed.gifationandinternal quotation marks omittedectrix Aerodrome
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Ctrs., Inc.v. Barnstable Mun. Airport Comm’n., 610 F.3d 8,(16t Cir.2010)“Drawing

distinctions is what legislators and regulators do every day: without this cainijparsieve,
every routine governmental decision at the state and locaHewalwhich there are millions

every year—could become a clasg-onecase in federal court,;”"Cordi—Allen v. Conlon, 494

F.3d 245, 252 (1st Cir. 2007)(citations omitted)(“The burden that a class of one plaintiff must
carry at the summary judgment stage is considerably heavier than ahoetiag that others

have applied, with more auspicious results, for the same benefit that he\8&rkshe law
otherwise, the federal court would be transmogrified into a sbhpeged version of a local

zoning board — a zoning board on steroids, as it were.”); McDonald v. Vill. of Winnetka, 371

F.3d 992, 1009 (7th Cir. 2004Hven if [the plaintiff] was wronged here, we do not believe that
he has shown the wrong to be discriminatory in natkreery time an actor commits a tort, he
may be treating the victim differently than he freqlietreats others, simply because tortious
conduct is by nature a departure from some norm. Nonetheless, the purpose of egtertaini
‘class ofone’ equal protection claim is not torsstitutionalizeall tort law norto transform every
claim for improper provision of municipal services or for improper conduct of an investiga
connection wh them into a federal case.”)(citations omittedjippen, 2013 WL 1283402, at *8
(“[P]laintiffs cannot attempt to federadizvery such dispute with a municipality by simply
uttering the magic words ‘clasg-one,’ without also pointing to any evidence that all other
similarly situated individuals received more favorable treatment than the plgintiff

With this principle in mind and relying on Engquist v. Oregon Department of

Agriculture, 553 U.S. 591, 128 S. Ct. 2146, 170 L. Ed. 2d 975 (2008), the Defendants contend
that the Plaintiffs “class ofone” claim must be dismissed as a matter of law because the

Defendants’ actionwere discretionary.
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Engquistheld that “the classf-one theory of equal protection has no application in the
public employment contextld. at 607, 128 S. Ct. 2156. The Supreme Court reasoned:

[T]he classof-one theory of equal protection — which presupposes that like
individuals should be treated alike, and that to treat them differently is to classify
them in a way that must survive at least rationality rewievg simply a poor fit

in the public employment context. To treat employees differéntiot to

classify them in a way that raises equal protection concerns. Rather, it ig simpl
to exercise the broad discretion that typically characterizes the employer
employee relationship. A challenge that one has been treated individually in thi
context, instead of like everyone else, is a challenge to the underlying nature of
the government action.

Id. at 605, 128 S. Ct. 2155.
“PostEngquist, sme courts extrapolated the cashblding to bar equal protection class-
of-one claims whenever the gavnment's actions were deemed discretionary, irrespective of

whether the plaintiff was a government employee or not.” Aliberti v. Town @blBraven, 876

F. Supp. 2d 153, 162 (E.D.N.Y. 2012); accad, Catcove Corp. v. Heaney, 685 F. Supp. 2d

328, 333 (E.D.N.Y. 201@)P]ost-Engquist, a plaintiff who proceeds on a class of one claim
must allege that ‘the differential treatment resulted fromdliearetionary state

action.”)(quoting_Alfaro v. Labrador, No. 06-CV-1470 (JS)(WDW), 2009 WL 2525128, at *8—9

(E.D.N.Y. Aug. 14, 2009)); DeFabio v. East Hampton Union Free @ish, 658 F. Supp. 2d

461, 495 (E.D.N.Y. 2009)(holding that the Engquistision “appears to forecloas a matter of
law a ‘class obne’ claim to the discretionary decisions” made by school personnel); Crippen v.

Town of Hempstead07-CV-3478 (JFB)(ARL), 2009 WL 803117, at *6 (E.D.N.Y. Mar. 25,

2009)“[S]everal courts have appligehgquistto bar classf-one claims in connection with
discretionary decisions that are outside the governeraployee context.”).

However, inAnalytical Diagnostic Labs, Inc. v. Kusé26 F.3d 135 (2d Cir. 2010), the

Second Circuit noted that it had “yet to address whether Enggprsthibition is limitedo the
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public employment context, or whether it extends to other types of disemgtigovernment
behavior.”ld. at 141. The Gurt discussed the split amoitg sister Circuits on this issue and,
joining the Seventh Circuit Court of Appeals, held that “Engglosis not bar all class-one
claims involving discretinary state actionfd. at 142.

Critical to the Second Circug’decision was the reasoning underlying the Engquist
Court’s decision, to wit: a “[long held] . view that there is a crucidifference, with respect to
constitutional analysis, between the government exercising ‘the poweguiate or license, as
lawmaker,” and the government acting ‘as proprietor, to manage [itsjahtgveration”
Engquist, 553 U.S. at 598, 128 S. Ct. 2151 (second alteration in original)(qGatetgria &

Rest.WorkersUnion, Local 473 v. McElroy, 367 U.S. 886, 896, 81 S. Ct. 1743, 1749, 6 L. Ed.

2d 1230 (1961))Analytical Diagnostic626 F.3d at 142.

“Accordingly, in the wake oAnalytical Diagnost, classof-one claims are nopso

facto barred anply because the government’s conduct was discretionalipérti, 876 F. Supp.

2d. at 162seealsoRittenhouse Entertainment, Inc. v. City of WilkBs#re No. 3:11€V-617

(ARC), 2012 WL 1988785, at *3 (M.D. Pa. June 4, 2012)(“Engquist stands only for thesnarro
proposition thatthe classof-one theory of equal protection does not apply in the public
employment context. . . The instant case, however, does not involveipeiohployment or the
government’s role as proprietor, and thus the reasoning from Engouicdtapplicable.”);

Missere v. Gross826 F. Supp. 2d 542, 560 n. 13 (S.D.N.Y. 2011) (noting that the Second

Circuit rejected an overly broad reading of Engquigimalytical Diagnostidased on the

Supreme Court distinguishing “between government acting as proprietor aadenaf its own

operations (e.g., as employer) and government actirggaator or lawmaker”).
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Although, as the Defendants point out, Aralytical Diagnosticcourt also stated that

“there may be some circumstances whemngquist is properly applied outside of the

employment context,Analytical Diagnostic626 F.3d at 142, “those circumstances do not

include cases where the governmexdrcises its regulatoryoper,” Aliberti, 876 F. Supp. 2dt

163. Indeed, “given the reasoningAnalytical Diagnostic[the PJaintiff[’'s] claim is not barred

by Engquistbecause [the P]laintfif w[as] not[a] government employeefind the Town was
exercising its regulatory paw. Accordingly, [the P]laintiff['s] classof-one claim may not be
dismissed on the ground that the government’s conduct was discretiddary.”

The Court now turns to the elements of an Equal Proteatiass’ ofone” claim.
“[T]o succeed on a clagsf-one claim, a plaintiff must establish that (i) no rational person could
regard the circumstances of the plaintiff to differ from those of a congpadced degree that
would justify the differential treatment on the basis of a legitimate governmiy;@ond (i)
the similarity in circumstances and difference in treatment are sufficienttode the

possibility that the defendants acted on the basis of a mistake.” Clubside, Inlentirl/@68

F.3d 144, 159 (2d Cir. 200@j{ation omitted)(internal quotation marks omitted).

In Giordano v. City of New York, 274 F.3d 740 (2d Cir. 2001), the Second Circuit held

that a plaintiffalleging an Equal ®tection ‘tlassof-one” claimis required to show “not only
‘irrational andwholly arbitrary’ actsbut also intentional disparatedtment.”ld. at 751
(citations omitted)--“that is, demonstrate the decisionjgkers were aware that there were

other similarlysituated individuals who were treated differentlrialytical Diagnostic 626

F.3d at 143.
With respect to a comparator irf @assof-one” case, “a plaintiff must show more than a

general similarity between her and the comparatoas in cases where discrimination based on
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membership in a protected class is claimé&ergison v. City of Rochester Sdhist., 485 F.

Supp. 2d 256, 259 (W.D.N.Y. 20@citing Graham v. Long Island R.R., 230 F.3d 34, 40 (2d Cir.

2000(noting that in the context of a Title VII race discrimination case, the facts and
circumstances between the plaintiff and the comparator need only closelyleesanibother,
not be identicg). Thus, unlike a discrimination case waeélifferences in the treatment of
similar persons raises inference that an individual from a protected class was imshgis
treated, in a “class of one” case
the existence of persons in similar circumstances who received more favorable
treatment than the plaintiff is offered to provide an inference that the dlaasf
intentionally singled out for reasons that so laok reasonable nexus with a
legitimate governmental policy that an improper purposbether personal or

otherwise 4s all but certain.

Neilson v. DAngelis 409 F.3d 100, 108d Cir.2005), overruled on other grounds, Appel v.

Spiridon, 531 F.3d 138, 141 (2d Cir. 2008).

As a result, in order to succeed on a “classyé” claim, “the. . .similarity between
plaintiffs and the persons with whom they compare themselves must be extreghély hi
Neilson 409 F.3d at 105eeClubside, 468 F.3d at 159 (“8\have held that clasd-one
plaintiffs must show an extremely high degree of similarity betweensdless and the persons

to whom they compare themselvesPurze v. Village of Winthrop Harbor, 286 F.3d 452, 455

(7th Cir.2002) (“In order to succeedqlfintiffs] must demonstrate that they were treated
differently than someone whopsima facie identical in all relevant respects.Nlissere 826 F.
Supp. 2d at 561‘Classof-one plaintiffs must show an extremely high degree of similarity
betweerthemselves and the persons toom they compare themselves.”). “Generally, whether

parties are similarly situated is a factensive inquiry.” Clubside, 468 F.3d at 159.
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“Class of one claims have arisen in cases involving enforcement of zoningicetula
when an individual is denied a permit while other individuals who are similarly sltbate

been granted that benefit.” 33 Seminary LLC v. City of Binghamton, 869 F. Supp. 2d 282, 308

(N.D.N.Y. 2012)¢iting Caldarola v. Town of Smithtown, CV 09-272 (SJF)(AKT), 2010 WL

6442698, at *10 (E.D.N.Y. July 14, 2010) report and recommendation adopt€¥,-292

(SJF)(AKT), 2011 WL 1336574 (E.D.N.Y. Apr. 4, 2011).
In this case, th complaint identifieshe following groups of comparators: (1) one of the

Plaintiff's predecessorsn-title who was permitted to construcsiaglefamily residence on the

Property notwithstanding the Town Code’s prohibition of the s@mussler v. Villag of
Norridge 557 F. Supp. 219, 223 (N.D.IIl.1983pheld equal protection claim to effect tkze
defendants denietie plaintiff's rezoning but rezoned the property for a later owner)2nd
numerous properties within the AOD in which the Town pegdithe owners to erect
agricultural structures with greater building density. The Plaintiff alsgesléhat the

Defendants took a contrary position in a separate litigation, Mantello v. FinNert§5-20339

(Sup. Ct. Suffolk Cty.), in which the Planning Board defended a permit it had issued to another
property owner by asserting that the Town Code does not prohibit the constructionudfuagtic
structures on AOD properties of less than seven acres in size and terisgre agricultural
use is not required in order to obtain approval for an agricultural structure.

Accepting the allegations as true anelwing them most favorably to th&aintiff, the
Court finds that the complaint sufficiently alleges that the Plainpfibperty was treated

differently than similarly situated properti€éayou Fleet Partnership, LLC v. St. Charles Parish,

10-cv-1557 (ILRL) 2011 WL 2680686, at *4 (E.D. La. 20({the plaintiff asserted that the

neighboring property was used for the same purposes as the plaintiff's propleetgame zone
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but when the neighbor applied to bezaned, requests were granted while the plaintiff's were

repeatedly denied); see al8lmsdos Chofetz Chaim, Ine. Village of Wesley Hills 815 F.

Supp. 2d 679, 69&.D.N.Y. 2011)(the plaintiff's compared “apples to apples” and provided
facts alleging that other projects of similal&yrge size were approved and built without being
challenged by the defendants to the extent that it is plausible that developntbatszs
alleged by the plaintiffs would have comparable impacts on water, traffiey,samd community
character concerns). “The defendants may ultimately prevail on thein@sseat the others

weren't really similar, but this is in substance a denial of the complaint'alfattegations.The

factual dispute cannot properly be resolved on a motion to dismiss.” 33 Seminary LLC, 869 F.
Supp. 2d at 309 (quotation marks and citation omitted).

With regard to the second element of a “clagsne” claim, the Plaintiff must
adequately plead that any differential treatment was without a rational aeBlech 528 U.S.
at 564, 120 S. Ct. 1073 (allowing Equabtection claims brought by “class-of-one” whetee
plaintiff alleged among other things, thathere is no rational basis for the difference in
treatment”). Herehe Court notes that the Plaintiff alleges that no rational basis supports not
permitting the Plaintiff to erect its proposed barn, wlilgpermitting the Plaintiff's
predecessein-interest to erect a singfamily residence(2) taking a directly contrary legal
position in theMantellolitigation, or(3) allowing landownersearbyto erect barns with greater
building density,.

Therefore this Court holds that the complaint allegaffisient facts to suppothe
second prong of the Equal Protection pleading requiremiatt-there was “no rational basis for

the difference in treatmentAccordingly, the Plaintiff has properly plead a cause of adto
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violation of itsEqual Potection rights under ‘&lass ofone” theory, and the Court declines to
dismiss this cause of action.

F. The Alleged Personal Involvement of the Individual Defendants

As to the Individual Defendants, it is not enoughtfer Plaintiffto allege a violation of
the Constitution or federal law under Section 1983. The Second Circuit has long recognhized tha
a plaintiff asserting claims under 8 1983 must allege the personal involvement of each individual

defendanacting under color of state laBack v. Hastings On Hudson Union Free School Dist.,

365 F.3d 107, 122 (2d Cir. 2004)(“Additionally, ‘[i]n this Circuit personal involvement of
defendants in alleged constitutional deprivations is a prerequisite to an award gédamader

8 1983.") (quoting_ McKinnon v. Btterson568 F.2d 930, 934 (2d Cir. 1977)).

Here,there is little doubt that thmembers of th@lanning Board anthe AAC acted
under color of state laat therelevanttimes. As to personal involvement of the Individual
Defendantsthe complaint is pdicated upon two resolutions which the Planning Board
approved, and, thus, the current and former members of the Planning Board named in this
lawsuit cannot avoid § 1983 liability on this basis.

The Defendants’ assertion that the AAC members cannodbadually liable because
its recommendations are not binding upon the Planning Board is belied by the Planmdig Boa
assertion that it “must” rely on the AAC recommendation. Regardless, whathlahning
Board was in fact duty-bound to follow the AAC need not be decided at this juraube
Court finds that the Plaintiffs have plead sufficient involvement on the part of tRe AA
members. The fact that the AAC may not be a separate branch of Town governmenonor perf

a “government function” under Section 102(2) of the Public Officers Law is leigalgvant.
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The Individual Defendants also assert a qualified immunity defense. Quiatifneunity
“shields government officials from liability for damages on account of thefopeance of
discretonary official functions ‘insofar as their conduct does not violate cleatjbéshed
statutory or constitutional rights of which a reasonable person would have kn¥wg'Jing

Gan v. City of New York, 996 F.2d 522, 531 (2d Cir. 1993)(quatiadow V. Fitzgerald 457

U.S. 800, 818, 102 S. Ct. 2727, 73Hd. 2d 396 (1982)).
Further, a defendant asserting a qualified immunity defense on a motion tesdistes

a formidable hurdle . . . and is usually not successful.” Field Day, LLC v. CouBiyfiailk, 463

F.3d 167, 191-92 (2d Cir. 2006)he defense will succeed only where entitlement to qualified
immunity can be established “based [solely] on facts appearing on the faceofplaint.”

McKenna v. Wright, 386 F.3d 432, 436 (2d Cir. 2004). For this reason, a motion to dismiss “is a

mismatch for immunity and almost always a bad ground of dismigda(guoting_ Jacobs v.

City of Chicago 215 F.3d 758, 775 (7th Cir. 2000)(Easterbrook, J., concurring in part)).

In this case, the Individual Defendants seek qualified immunity becauseutpmrtedly
undertook discretionary actions. However, as previously stated, the Plaintiffdtpsately
alleged thatin fact the Defendants lacked discretion to require site plan apgovhe
Plaintiff's proposed barn

As the Second Circuit held Brady, “[i]t is well settled that enforcement of an otherwise
valid zoning ordinance violates the Constitution . . . if . . . the decision of the particular zoning
body is arbitrary, . . . or if the ordinance is applied or enforced with a discriminateny or
purpose.”863 F.2dat 217 (quotation marks and citation omitted). Therefore, the Court
concludes that the Individual Defendants are not entitled to the defense of qualrfiadity in

the event that they are found to have violated the Plaintiff's Fourteenth Amendrgkts. Ri
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G. Monell Liability

Pursuant to the Supreme Court's holding in Monell v. Dep't of Soc. Servs., 436 U.S. 658,

694, 98 S. Ct. 2018, 56 L. Ed. 2d 611 (1978), a municipal entity like the Defendantiiawe
held liable under 42 U.S.C. 8§ 1983 where a plaintiff demonstrates that the constitutional
violation complained of was caused by a municipal “policy or custaindt 694, 98 S. Ct.

2018;see alsddarper v. City of New York424 Fed. Appx. 36, 38 (2d Cir. 20{finding that in

order to impose liability on a government entity under 42 U.S.C. § 1983, a plaintiff must “show
two basic elements: (1) ‘the existence of a municipal policy or custom ...2ataddausal
connection —an affirmative link— between the policy and the deprivatidrhis constitutional

rights.”)(quoting_Vippolis v. Vill. of Haverstraw, 768 F.2d 40, 44 (2d Cir. 1985)).

“The policy or custom need not be memorialized in a specific rule or regulatiem'V.

City of Rochester93 F.3d 38, 44 (2d Cir. 1996) (citing Sorlucco v. N.Y.C. Police Dep't, 971

F.2d 864, 870 (2d Cir. 1992)). Instead, such municipal policies “include][ ] the decisions of a

government's lawmakers, the acts of its policymaking officéald practices so persistent and

widespread as to practically have the force of |@®wohnick v. Thompson, U.S. , 131

S. Ct. 1350, 1359, 179 L. Ed. 2d 417 (2011) (citation omitted).

Here, the Court finds that the authority granted by the Town to the Planning Board makes
the Town liable for any unconstitutional acts of the Planning Board that caussdtanihe
Plaintiffs. Therefore, the Court declines to dismiss the complaint as adpingiwnwith

regardio Monell liability.
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II. CONCLUSION
For the foregoing reasons, the Court denies the Defendants’ motion to dismiss the
complaint. The Court reserves decision on the motion to dismiss in Docket Ba2B48; and

reserves decision on the motion to consolidate.

SO ORDERED.

Dated:Central Islip, New York
August 19, 2014

Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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