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SPATT, District Judge:

This action arises out of a contract dispute between the parties. The contcaiedn
work related to the Ocean Breeze Indoor Athletic Facilty in Staten Island, Neekv (YOcean
Breeze”or the “Project). The City of New York (the “City) and the New York City Department
of Parks and Recreation (the “Parks Department”) contracted with NASDI(“NASDI”) to
build Ocean Breeze NASDI allegedly subcontracted with Superior Site Work, Inc. (“Superior”),
Diversified Construction Corp. (“Diversified”), and Cadeoundation Company (“Case”).
NASDI allegedly leased office space from Harrison Avenue Properties LH@rr{son”)
(together with Superior and Diversified, the “Plaintiffsiyiring the Foject.

Presently before the Court is a motion by NASDI for summary judgment pursuant to
Federal Rule of Civil Procedui¢FeD. R. Civ. P.” or “Rule”) 56 dismissing the Plaintiffs’ claims
against it. For the following reasons, NASDI's motiorgrignted in part, and denied in part.

. BACKGROUND
A. The Relevant Facts

The following facts are drawn from the pastierespective 56.1 Statements and the

parties’ evidence.



Inttially, the Court notes that both sides often cited to the unverified coingsi
“evidence” in their 56.1 Statements. Complaints that are not verified are not evidléamuez
v. City of New YorkNo. 14CV-8185 (AJN), 2016 WL 4767577, at *1 n.L[BN.Y. Sept. 12,
2016) (“On a motion for summary judgment, howevealegations in an unverified complaint
cannot be considered as evidence.” (quogntinental Ins. Co. v. Atlantic Cas. Ins. CNQ.
07-cv-3635, 2009 WL 1564144, &f n.l (S.D.N.Y. din. 4, 2009)));Tomasino v. Estee Lauder
Cos., Inc, 13CV-4692, 2015 WL 1470177, at *6 (E.D.N.Y. Mar. 31, 2015) (“The complaint is
not admissible into evidence. Once the standard prescribédvboynbly and Igbal has been
satisfied, the function of the cofapt is merely to provide notice.”Versace v. VersacéNo.
01CIV.9645(PKL)(THK), 2003 WL 22023946, at *1 n.2 (S.D.N.Y. Aug. 27, 2008yhie a
verified complaint may be treated as an affidavit for summary judgment purpdseeéts the
requirementof Rule 56(e), an unverified complaint is not uséduthe Court on such a motion.”
(ctting, inter alia, Monahan v. New York City Depof Corr., 214 F.3d 275, 292 (2d C2000);
Colon v. Coughlin,58 F.3d 865, 872 (2d Cit995) (further internal citations omittgyl) In
addition despite the Court’'s request that the parties cite to the evidence as i is ilakbé&d
submissions, they instead often cited to the documents as they were labeled in discovery
during depositions. In short, the Couftem had to search the recorddiecernthe evidenceto
which the parties were referringlhat being said, the Court turns to the evidence.

On October 8, 2009, NASDI submitted a bid to the City to complete the foundation, site
utiities, and miscellaeous site work for the ProjectOn March 5, 2010, NASDI and the City
executed the Prime Contract for NASDI's work on Ocean BreePRewrsuant to the Prime

Contract, the City had to pay NASDI based on unit prices for materialsesbippll installed on



the Project. NASDI’s bid estimatéor the total pricewas $17,629,421.37andwas the sum of

the estimates for the various line items.

1. The Harrison Lease

On October 26, 2009, NASDI and Harrison entered into a lease agreement (thé)“Lease
in which Harrison agreed to lease a commercial space at 1600 Harrison Aven8apBayNew
York to NASDI. Troy Caruso (“Caruso”), the President of Harrison, Superior, and Diversified,
signed the Lease on Harrison’s behalf.

Paragraph 3 of the Leaseigorally stated that “[tjhe term of the Lease shall be Monthly
commencing November 1, 2009.” (Def.’s Ex. D at 001205). However, the word “Monthly” was
crossed out. Abovéhe crossed out word, the term “5 yrs” was written, and Caruso apparently
inttialed the change and dated it February 1, 2010. No one representing NASDI initialed the
change. (Battistoni Aff. § 11). The rent was three thousand dollars a month.

As to the change in the leasems, Caruso testified

Q: What was the purpose [of makithe change to a five year lease term]?

A. Becausd think the lease was originally by the month.when NASDI was

first renting, and then when we landed this job, then it ipecanore of a
permanent thing.. .[It was five years] [b]Jecause we wereird)y some projects
together. | don’'t know. That's what they wanted.

Q: So then Mike Wewiora is the one whose idea it was to make this-gefive
term?

A: No. It was my idea, and Mike’'s, yeah. They didn't want to move all their
stuff there and get thrown out in a month’s notice. Yeah, it was a mutually agreed
thing.

Q: If there’s someone from NASDI who agreed to the five year term, it would be
Mike Wewiora?

A: Yes.

Q: And did anyone from NASDI sign off on the change from monthijvéo
years?

A: It looks like George Lemelman [then President of NASEdhed his name on
the— printed his name on the bottom, but | can't tell. This is years ago.

Q: Did you send a copy of the amended lease to NASDI to execute?



A: I'm sure we must have, yeah.

Q: Did NASDI ever send back a copy of the lease to Superior showing they had

signed off on the change from monthly to five years?

A: I'm assuming that this bottom signature is that.

Q: But did anyone from NASDI initial the change on page one?

A: I don't see amnitial. . . .l don’'t see anything on page one.

(Def.’s Ex. C a289-92).

Pursuant to the terms of the Lease, NASDI pai@(iRto Harrison each month until
February 2012, when NASDI notified Harrison that it was terminating the Lmakdter (See
Def.’s Ex. E). NASDI quit the leased premises at the end of February 2012.

2. The SubBuyout Agreement

NASDI entered into subcontracts with various subcontractors to compledn Gespects
of NASDI's work on the Project. Caruso testified that Superior helped NASDI obtain
subcontractor bids.

Between February and Apri of 2010, NASDI executives discussed with Caruso the
possibility of having Superior secure subcontractors to complete work that NASDI had agreed to
do, and spilitting any savingsalized by NASDI from the hiring of the subcontractodASDI’s
savings would have been the difference between the line item in NASDI's bid and the
subcontractor’s price for that same work.

The Plaintiffs claim that the StlBuyout Agreement was confirmed in writihng through
an email from Tim Higgins (“Higgins”), who was the President of NASDthattime, to Caruso
on February 17, 2010memorializing a discussion they purportedly had the week earlier
regarding the subuyout agreementan email from Higins to Caruso on March 2, 204@ain
discussing the agreemerdn unsigned Memorandum of Understanding dated March 21, 2010

which was written on Superior letterhedetailing the purported agreement; an October 27, 2011

letter from Caruso to NASDistatingthat there had been a change in the original agreement



between NASDI and Superior in the form of the profit sharing realized from sulmtontra
buyouts; a March 8, 2012 email from Caruso to Martin Battistoni of NASDIngt#tiat the
contract neeed to be changed to reflecinter alia, the 50% profit sharing of subcontractor
buyouts and a twepage spreadsheet apparently compiled by Robert D’Arpa, Superior's Project
Manager which details NASDI's savings that resulted from subcontractor buyouts.

In the February 17, 2010email from Hggins to Caruso Higgins saidhat “[tlhis email is
to memorialize the agreements we made last wieekg our dinner discussions.(Def.’s Ex. F
at 001197). Higgins then proceeded to outline five points central to thenzgre Relevant
here, Higgins said that

The project was bid based upon performing $12,000,000.00 of the project with in

house crews. NASDI is guaranteed a profit margin of 7.5% on this dollar amount

and if the profit margin is higher than anticipatedA3DI and Diversified will

split the monies evenly. The remaining $5,000,000.00+ is work that is to be

subcontracted and at the time of the bid there was a markup of 3% on this

subcontracted work.NASDI and Diversified wilsplit the markup and split any

additional cost savings recognized during ltheyout of the subcontractors. . If

a subcontractor is found to perform work originally anticipated to be performed in
house, the cost savings will be split evenly between NASDI and Diversified

(1d.).

The memorandum of understanding was prepared by Paul Huffer (“Huffer”), who
worked for both Superior and NASDI from May 2010 through November 2010. He worked for
NASDI from November 2010 through November of 2011, and for Superidwo and a half
years bedre that. Huffer testified that he prepared the memorandum of understanding “on behalf
of Superior to NASDI to try and get this agreement finally written and in pldbé& was after
some back and forth negotiations between them.” (DEksH at 20). Relevant here, while the
emais from Caruso said that the agreement was between NASDI and Ruelerdie

memorandum of understanding said that the agreement was between NASDI and Superior.



Caruso testified that a formal contract exiggned by both parties that fuly
memorialized the SuBuyout Agreement, but that only NASDI possesses the contract, and has
refused to give it to him. (Def.’s Ex. C at-56).

3. NASDI's Subcontract with Superior

On or about December 16, 2010, Sigreentered into a subcontract with NASDI, in
which Superior agreed to install structural concrete for the Project’'s foundoriSuperior
Subcontract”) Caruso signed the SuperioubBontract on Superior's behalf, and George
Lemelman (“Lemelman”), Wwo was president of NASDI at the time, signed on its behalf.
Caruso and Lemelman initialed each page of the subcontract except for the signatusipage,

was only inttialed by Caruso.
The Superior Subcontract provided, in relevant part:

1.1 The Subcontractor agrees to furnish all labor, equipment, materials, supplies,
tools and supervision to diigently and expeditously perform all the work as
described in the Schedule (hereinafter referred to as the "Work") required for
Installation of Structural Concrete for Foundati@ereinafter referred to as the
"Project") located in Staten Island, NY fdew York City Department of Parks

and Recreation(hereinafter referred to as- the "Owner"), in accordance with all
of the plans, drawings, specificatiorggneral conditions, special conditions, and
pre-contract addenda of the Prime contract and this Subcontract.

1.5 Subcontractor, by signing this Agreement, acknowledges ithaas full
knowledge of the provisions of the Prime Contract, and comfand agrees that

the entire aforesaid Prime Contract including but not limited to all of the plans,
drawings, specifications, general conditions, special conditions anrdopiract
addenda, which are part of the Prime contract between the Owner andl,NASD
shall be considered and are hereby made a part of this Subcontract by this
reference thereto, and the Subcontractor represents that he is familiall thi¢h
terms, conditions, covenants, and provisions thereof. Subcontractor agrees to be
bound to NA®I by all of the terms of the Prime Contract and to assume toward
NASDI all of the obligatons and the responsibiites that NASDI by those
instruments assumes toward Owner. Subcontractor further agrees that NASDI
shall have the same rights and remedieainay Subcontractor that Owner has
against NASDI under the Prime Contract as though the terms of those instruments
were set forth in full in this Subcontract.



3.1 The Subcontractor shall schedule his operations and proceed with the Work,
and shallcomplete the Work or portions. thereof, on or before such final
completion and any interim or milestone completion dates for any phase, portion
or sequence of the Work as set by either NASDI or the Owner. The Subcontractor
agrees to coordinate his Work with any other work to be done on the project by
NASDI, the Owner, and any contractors or subcontractors whose work may
overlap or conflict with the scope of the Work under this Subcontract.

5.9 Final Payment shall be the unpaid balance of the &ttacd Amount, and

shall become due when the Work described in this Subcontract is fuly completed
and performed in accordance with this Subcontract and the Prime Contract, and is
satisfactory to and approved by Owner, Architect and NASDI. Payment of
retertion, reserved amounts and final payments shal be made to the
Subcontractor only upon NASDI's receipt of the corresponding payment from the
Owner.

5.10 In additon to any other requirements at this Subcontract and the Prime
Contract, Final Payment shalot become due unless and unti the following
conditions precedent to Final Payment have been satisfied (a) approval and
acceptance of Subcontractors Work by Owner, Architect/Engineer and NASDI,
(b) delivery to NASDI of all manuals, "a&siit" drawings, garantees, and
warranties for material and equipment furnished by Subcontractor, and any other
documents required by the Prime Contract, c) receipt of Final Payment for
Subcontractors Work by NASDI from Owner, (d) furnishing to NASDI of
satisfactory evideze by Subcontractor that all labor, applicable taxes, fees and
fringe benefits, and material accounts incurred by Subcontractor in connection
with the Work have been paid in full, (e) furnishing to NASDI a completed
Affidavit Release of Lien and Waiver @laim by Subcontractor and any Sub
subcontractors in a form satisfactory to NASDI (f) an agreement holdinddNAS
and the Ownerfree and harmless from any and all claims arising out of or in
connection with this Subcontract andciompliance with any other requirement of

the Prime Contract.

6.2 No alterations, increases or decreases shall be made in the Work as shown or
described by the Prime Contract except on the prior written order of NASDI, and
when so made, the value of the Work or matereadsled or omitted shall be
computed and determined by Subcontractor, subject to the written approval and
acceptance by NASDI, anthe amount so determined shall be added to or
deducted from the Subcontract Amount. Subcontractor shall have no claim for
addiional work or changed work unless such work has been done in pursuance of
a written order from NASDI. Any extra work performed without such written
order will be at Subcontractor's cost and expense.

6.3 For changes in the Prime Contract that have betateai by Owner, for acts

or omissions ofthe Owner and for defects in the Prime Contract, Subcontractor
shall submit any claim& may have, including notice thereof, for adjustment in
the price, schedule or other provisions of the Subcontract to NASBIiting in
sufficient time and form to allow NASDI to process such claims within the ti



and in the manner provided for andaincordance with the applicable provisions

of the Prime Contract. Subcontractor agrees that it will accept sucknaeipisif

any received by NASDI from Owner as full satisfaction and discharge of such
claim. Payment for this extra work shall not be made to the Subcontractor until
issuance of a written change order and payment to NASDI by the Owner.

6.4 For changes directed by NASDI, which NASDI agrees that the extra work is
compensated Subcontractor shall be entitled to an adjustment in the Subcontract
price, provided Subcontractor gives NASDI written notice within five (5) days
and shall submit the actual Change Order Request within ten (10) days after
receipt of the proposed instruction, and prior to performing such changed Work.
Failure to provide such notice shall be deemed to prejudice NASDI's rights and to
constitute a waiver of such claims by Subcontractor.

6.6 If Subcontractor believes the occurrence of some act or event, other than
changes ordered by NASDI, justifies a change in the Subcontract Amount or the
time for performance of the Work, Subcontractor shall notfy NASDI in writing
within three (3) days of theccurrence of such act or event and the scope of the
change to allow NASDI to forward the notice to Owner. Failure to provide such
notice shall be deemed to prejudice NASDI's rights and to constitute a waiver of
such claims by Subcontractor.

6.7 The Chage Order Request shall consist of the detailed cost estimate
outlining the changes in the work and detailed documentation justifying proposed
changes in time. This estimate shall be computed in accordance with accepted
estimating procedures and in accox&mwith the terms of the Prime Contract,
and the costs for labor and materials shall be at prevailng rates in jiaet Rrea.
Subcontractor shall be alowed the percentage markup for Subcontractors
overhead and profit specified in the schedule unldesser percentage is allowed

to NASDI's subcontractors in the Agreement between Owner and NASDI.

10.2 Subject to Subcontracter giving notice and other information, NASDI
shall take all reasonable steps to secure from the Owner, such contranefis

that may be claimable on behalf of the Subcontractor. The Subcontractor shall in
sufficient time afford NASDI all information and assistance that may beregqui

to enable NASDI to claim such Contractual benefitOn receiving such
Contractual beefits from the OwnemMASDI shall pass on to the Subcontractor
such proportion thereof, it being understood that in the case of any claim of the
Subcontractor for any additional payment, NASDieceipt of payment from the
Owner shall bea condition precedent to NASBI'liability to the Subcontractor in
respect of such claim.

10.5 NASDI shall represent the Subcontractor in its claims only to the extent of
passing the claim oto the Owner and shall not be required to actively support
such claims and the Becontractor shal retainesponsibility for the proofs and
processing of the claims. The Subcontractor shall reimburse NASDI @dists
incurred including attorneys' fees, in passing such claim on to Owner; the
Subcontractor shall na@dvance any frivolousr unsupported claims. NASDI is



liable to Subcontractor with respect to claiorgy to the extent that the Owner is
determined, by ltigation or settlement, to be liable to NASDI.

12.2 Any decision or determination by Owner or Architect relatmgNASDI's
performance or compensation under the Agreement between NASDI and Owner
that is binding upon NASDI shall also be binding upon Subcontractor insofar as it
relates to or involves Subcontractor's performance under, or the terms of this
SubcontractAny decision or determination resulting from arbitration or ltigation
between NASDI and Owner which relates to Subcontractors performance under,
or the terms of, this Subcontract shall be binding upon Subcontractor, provided
that Subcontractor has been given reasonable notice of and the opportunity to
participate and present evidence in the arbitration or ltigation. Insofaa as
decision of Owner or Architect relating to Subcontractor's performance of the
Work under the terms of this Subcontract is a condition precedent to NASDI's
right to proceed to arbitration or litigation under the Prime Contract, sucsioteci

is also a condition precedent to Subcontractor's right to proceed to arbitration
under this Subcontract.

23.1 It is understood and agreed that iMerk provided for in this Subcontract
constitutes only a part of the work being performed for Owner by NASDI and
other Subcontractors. Subcontractor, therefore, agrees to perform the Work in
such a manner that it wil not injure, damage dayeny otheMork performed

by NASDI or any other subcontractor or supplier, and further agrees to pay or
reimburse NASDI for any additional costs, damage or delay that may be caused to
such other work of NASDI subcontractors or its agents or employees

24.6  This instrument and the documents specially incorporated herein by
reference represent the entire agreement between NASDI and the Subcontractor
and may not be amended without their written conseAll. negotiations and
agreements prior to the date this Subcontract not included herein are hereby
voided. In the event NASDI and Subcontractor enter into another subcontract on
another project, wherever located, a default under said subcontract shall be a
default hereunder and vice versa.

(Def.’'s Ex. ).

In a “schedule” addendum, the Superior Subcontract also st&elscohtractos

percentage markup for overheads and profit (Clause @7accordance with Prime Contract

General Conditions Section C Article Extra Work Performed as Outlin€hapter VI Article
25, 26, 27 and 28 Of the Agreeménfld. at 13913).
There are additional handwritten clause that appendparagrapk 3.3 and 23.1 of the

Superior Subcontract.

10



Under 3.3, it states that “Superior Sitework is to be compensatexhyoacceleration in
schedule due to any delays by others. Superior is to be compensated weekly as per contract
documents. This can be done onT-&M basis or lump sum change order.” The handwritten
change is only inttialed by Caruso. Battististatedthat “NASDI never assented in writing to
his unilateral, hanevritten change.” (Battistioni Aff. I 49).

The handwritten clause after 23slates, [a]s per our original agreement, a second
contract will follow which splits the ubcontractor buyouts 50/581ASDI + Superior Site This
is approx.$1,500,000 at this poirit. (Id.). Caruso wrote his initials next to this addendum. No
one from NASDI appears to have initialed this statement. NASDI claims ihatdtement was
crossed out. While the Plgifs did not dispute this point in their 56.1 Statement, it appears just
as likely that Caruso attempted to write this statement on three linegasuinable t&eep his
handwriting on the line. Thus, the beginning of each line appears above the dmridma
while the second half of each line appears crossed out. It appears as follows:

As per our original agreement, a second contract

will follow which splits the subcontractdasuyeuts—56/50, NASDI+Superier-Site
This is approx $1,500,000—athis—peirt—FC

(Id.). Battistioni stated that it was crossed out. (Battistioni Aff. | 21).

4. NASDI's Change Orders

During the course of the Project, NASDI submitted eight written change orders to
Superior change order no. 1 for ($1,042,650.73&tedl Apri 4, 2012; change order no.f@&
$724,929.75 dated April 4, 2012; change order no. 3%$fgP47,111.91dated April 4, 2012;
change order no. 4 fof$95,271.83dated Apri 14, 2012; change order no. 5Rev for

($520,888.36)dated July 6, 2012; changmder no. 6 for$82,104.48dated October 5, 2012;

11



change order no. 7 fo$167,578.23dated October 5, 2012; and change order no. 9 for

$18,500.00dated March 26, 2013.

5. Superior's Release

Superior signed two releasesne on May 2, 201he May 2012 Relea®e and andter
on October 16, 201%Z“the October 2012 Reled3e The October 2012 Releag®ovides, in
relevant part:

|. Certifications, Affirmations and Warranties

The undersigned, teupportits entitement to the requested payment, and for and
in consideration of payment made by NASDI, LLC ("Contractor’) to the
undersigned or to a subcontractor, materialman, or supplier of the undersigned,
and contingent upon the receipt of such payment, for work performed in the
construction of the aboweferenced Project pursuant to the abeferenced
Subcontract or Purchase Order, hereby affirms, certifies and warrdotevas.

1. Upon receipt of the sum of $_755,567.95 , as payment for Change Bréers
and 7 on the aboweferenced Subcontract, the undersigned wil have received
final payment, minus retainage, under the terms of the Subcontract or Purchase
Order (and all authorized changes from [change ordei&]tHereto) between
Contractor and Scontractor Superior Site Work ("Subcontractor”) relating to
the Project, including (1) all labor expended in the construction of the Project, (2)
all fixtures and equipment delivered to the site and either incorporated or to be
incorporated into the Prag (3) all materials, fixtures and equipment for the
Project stored offsite to the extent authorized by Contractor and for which
payment therefor is permitted by Contractor's contract with the Owner land al
requirements of said contract with respect tdemls stored offsite have been
fuffiled, (4) all services performed in the construction of the Projext, (&) all
equipment used, or provided for use, in the construction of the Project. Such work
including items (1) through (5) is hereafter collectively referred to as "work
performed in the construction of the Project.”

2. Except for receipt of payment as set forth in paragraph 1, there are no
outstanding claims against Contractor and/or its sureties, the Owner abjbet P
and/or its lenders andugrantors, or the Project in connection with the work
performed in the construction of the Project.

Il. Waiver and Release

In accord with the Subcontract Agreement or the Purchase Order, as applicable,
the undersigned does hereby forewative andrelease in favor of Contractor and

its sureties, the Owner of the Project and its lenders and guarantors, 8 Proj
and the title company or companies examining and/or insuring title to the Project,
and any and all successors and assignees of the atiokights that presently

exist or hereafter may accrue to the undersigned by reason of work performed in

12



the construction of the Project through October 11, 2012, @3gert a lien upon

the land and/or improvements comprising the Project, and (2gertaor bring

any causes of action, claims, suits and demands which the undersigned ever had

or now has against Contractor and/or its sureties, the Owner of the Project and/or

its lenders and guarantorsy the Project. The only claims hereunder that is

reserved by the undersigned is its claim for delay related damages under the

Subcontract ("Subcontractor's Delay Claim”), equipment rental to NASDI and

owner related extra work claims. The Subcontractor's Delay Claim and Owner

related extra work claims ispecifically predicated on Subcontractor providing

sufficient proof of the cause of the complak@ddelay, extra work and the

delay's adverse impact on Subcontractor's work, the Subcontractor's damages

resulting directly therefrom, and the Subcontrastarbntractual entitement to

those damages, and on the Contractor's recovery of said damages from the Owner.
(Def.’s Ex.L).

6. Superior's Claim for Specific Charges

On October 5, 2012, representatives of Superior and NASDI executed change order no. 5.
Change order number 5 detailed 11 different changes to the Superior Subcontract. Those
changes are listed as items-%K in the change order.

Caruso testified that although Superior signed the change order on that datehéafter t
actual] [] quanties were received, there needed to be adjustments made in th[e] change order.”
(Def.’s Ex. C at 152). He further stated that “we did analysis on every one of these change
orders after discovery, and went through each itemWe went througheach oneof these
change orders, looked at every line item, compared them to the documentatidbASiat
provided us, picked out the differences and that's how we based [] the numbers wsthig’ la
(1d.).

The Plaintiffs provided documents that they claim show that they disatee the
charges in change order no. &eePl.’s Ex. 2). The Plaintiffs mostly rely omariouspages that

appear to be part @n excel spreadsheeNASDI objects that this evidence is inadmissible, as it

is not authenticated by someone with personal knowledge, and there is no evidence that the

13



documents were ever served on NASDI. &ee. R. Civ. P. 56(c)(2) (‘A party may object that
the material céd to support or dispute a fact cannot be presented in a form that would be
admissible in evidencs.

NASDI is correct on both points. h&re is no evidence that these documents were
provided to NASDI at any point, and the documents are not propehgraated by anyone
who would have knowledge of the documents. Whie the Plaintiffs’ attorney subraite
affidavit stating that the documents are “true and accurate cop[ies] ofrifgpaejection of
the back charges for line tems 5F, 5G, 5l, and 5J,” (Decl. of Saul Zabell i[n] @ppf.ts Mot.
for Summ. J. (ECF No01251) (“Decl. of Zabel’) | 9, the Plaintiffs’ attorney does not have
personal knowledge of these matteiSeeFeD. R. Civ. P. 56(c)(4) (An affidavit or declaration
used to suppb or oppose a motion must be made on personal knowledge, set out facts that
would be admissible in evidence, and show that the affiant or declarant is aunipeéstify on
the matters stateq; see alsoWyler v. United States25 F.2d 156, 160 (2d Cir. 1988)An
affidavit of the opposing party attorney which . .is not based on firdtand knowledge is not
entitled to any weight.” (internal citations omitted))Therefore, the Court does not consider
these documents.

7. Superior's Claim for Extra Work, Change Orders, and Profit Sharing

Superior claims that it had to perform extra work at NASDI's request, andevas paid
for it. Specifically, Superior states that it is owed $22,050.60 for open time atediahchange
orders; $150,000 fopile cap and grade beam reports; $153,870.09 for open concrete PSI

upgrade change orders; and $175,817.26 for grade beam through pile cap.

14



i. Open Time and Material Change Orders

On December 31, 2011, Superior Site Work sent NASDI change ouelnes twenty
two (22 and twentythree @3). Change order 22 wafer “the additional rebar drawings
requestd for pile cap & grade beanr&wing. . .dated March 29, 201as directed by NASDI,
(PIs.” Ex. 3 at 000444), and total&d,078.50. Change aier 23 was forthe Increased Design
of the GanopyFooting” (id. at 000451)and totaled $14,972.10Caruso testified that the claim
for change order23 and 23 arose “[aJround February 2011, (Def.’s Ex. C at 186), that NASDI
told him they would pay it, and that resulted from a mistake by a prior subcontractor.
Specifically, the prior subcontractor apparently put the piles in the wrang.pl

ii. Pile Cap and Grade Beam Reports

On February 10, 2012, Superior sent change order nuntlery-four (34) for
“A dditional Increaseto the Pie Caps and Grade Beams due teDBsign of Big Upon blue
Prints dated 4/1/2009 and Revised Blue PriRevision #3-Dated10/27/11 & 11/22/2011 as
directed by NASDT, (Pls! Ex. 4 at 000240), and totaled $154,681.0daruso testified that the
claim first arose on October 17, 2011Def.’s Ex. C at 193). He said that “[tjhere was a
redesign on the job and NASDI issued us a set of blueprints, revision number thieevas
additional concrete added and additiorebar.. . .[They were needed because] [tlhere was
some sort of issue with Case Foundations between Case Foundations and NA&D).” (
Superior received the revised blueprints on October 17, 2011. ofip@al amount of
$154,681.04 was negotiated with Béy down t0$150,000.

iii. Open Concrete PSI Upgrade Change Orders
On April 30, 2012, Superior sent change orders nursilggrseven §7) through seventy

four (74). Change order 67 was for “Work Completed on the UPGRADE OF CONCRETE
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MATERIAL FROM BID SPEC OF4,000 PSI to 5,500 PSI Item as direttay [the City] (Pls.’
Ex. 5 at 000755), covered the period from October 20, 2011 to February 3, 2012, and totaled
$10,382.24. Change order 68 was for simiar waskchange order 6@pveredthe period from
October 20, 2011 to February 6, 2012, and totaled $10,97&mh&nge order 69 covered similar
work as change order 68, was for the period between October 20, 2011, to April 6, 2012, and
totaled $7,623.22. Change order 70 was for simiar warkl covered the same period as
change order 69, and totaled $2,076.52. Change order 71 was for simiar work, covered a period
of March 1, 2012 to March 31, 2012, and totaled $15,436.17. Change order 72 was for similar
work, covered the period of March 1, 2012 to June2802, and totaled $27,785.72. Change
order 73 was for the same work, covered April 24, 2012 to June 30, 2012, and totaled
$20,346.68. Change order 74 was for the same work, for the period of March 1, 2012 to June 30,
2012, and totaled $2,258.28.

Caruso testifiedhat Michael Wewiora from NASDI directed the increase in RBEf.’s
Ex. C at 205see also id.at 204 (NASDI made a request for us to increase the PSI of the
concrete.”)

iv. Grade Beam Through Pile Cap

On February 10, 2012, Superior sent change order numbetofaty41) for‘Additional
Increase to the Grade Beams due to the Grade Beam Running through @ep#®ie the actual
Pile as directed by NASD1 and tdaled $175,817.26. The change order doeetetail when the
work was done, buCaruso testified that the claim arose in February 2011 as a result of the same
design change that lead to change order 3€aruso further testified that NASDI was notified
through “shop drawings, meetings of mésit . . negotiations with New York City DDC,

Department of Parks and Recreations[;] [tlhere’s constant communicddliesgrints back and
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forth, emails, job site meetings, minutes, weekhhere’'s copies of blueprints that are all
marked up that Superior provided NASDI to get paid from the city.” (Def.’s Ex. C at Z0@).
Court notes that the Plaintiffs did not provide the documents listed by Caruso.
v. Rebar Parking Lot and Rebar Slab on Grade

Caruso also testified thabuperior and NASDI allgedly entered into an agreement
wherein Superior would negotiate certain change orders with the City, and NASDI and Superior
would split the profits fromthe savings accrued from subcontracting that work. Specifically,
Caruso said that the Citghanged the parking lot specificatiof®m asphalt to concrete with
rebar Caruso testified that this agreement was in writing, but no agreemeprovaed to the
Court. He claimedthat Superior was owe$l74,359.94 Carusaalso testified that the Cipade
a change in the design of the top of the foundatibich called for additional rebarCarusosaid
that he had provided a change order to NASDI related to the additional rebar felatherf
grade,” but the Plaintiffs did not supply any evidemmfea change order. According to Caruso,
Superior is owed $176,372 for the additional rebar slab on grade. Caruso was unable to say
when the claim arose. It is unclear from Caruso’s testimony why Superior istlug/@bney.
The Plaintiffs, in their meorandum of law, argue that Superior is owed the money pursuant to
the alleged profit sharing agreement, but Carusadi testify to that effect.

8. Superior's Delay Claim

Although Superiormobilized to the Project on January 2011, they were not ahbi® to
much at that time because “the owner didn’'t accept the overcast piles,” and NASDdtéed
Superior to demobilize. (Def.’s Ex. C at 232). Superior knew on “day ade at(223), even
before Superior signed the subcontrait, &t 224),that the progress was delayed because a

previous subcontractor had incorrectly installed the pil&iperior demobiized on March 14,
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2011, and apparently received the order to demobiize from NASDI at some etigen
January and March 2011. NASDI ordered Superior to remobilize on October 18, 2011. During
those ten months, Superior was not able to do “much” work on the Prodciat £233). When
Superior remobilized, it had to work during the winter months.

Caruso testified that in March of 2011, he knew that Superior would have to expend more
money on the Project because of “[rleduced labor production, increased insurances, winte
conditions, winter concrete, blankets on concrete,of the above construction costs in the
winter.” (Id. at 234). However, in March of 2011, he did not know how long the delay would
last.

On September 16, 2011, Superior submitted a written notice of its delay claikSDIN
for $1,534,952.51. (Def.’s Ex. Oat N01434666).

On February 18, 2015, NASDI submitted a claim for delay damages on Superiorfs behal
to the City in the amount of $1,205,415.0Qld. at N0139184366). NASDI submitted that
amount because it said that Superior’'s claim for $216,552.29 for the Egqdésdeviations was
accounted for under change order Goand Superior's claim for $99,003.61 for therg@&se in
concretestrength was an increase in theope of Superior's work rather than delay damages.
Change order 6 states that the change wasdesign [of] pile caps & grade beams due to Case
Foundation of tolerance installation.” (DefEx. J).

The delay claim submitted by NASDI on Superior's behalf is stil pending.

9. Superior's Claim for Final Payment

Caruso testified that Superior performed its obligations pursuant to the Superior
Subcontractind has not received final payment. (Def.’s Ex. C at 2&2)perior contends that it

is owed$458,328.75 but it does not offer any evidence in support of that number.
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Martin Battistoni (Battistonf), the former president of NASDI, stated in an affidavit that
the City has not yet certified the Project as substantialy compkBattistoni Aff. (ECF No.
1222) 1 55).

B. The Relevant Procedural History

On February 19, 2014, the Plaintiffs commenced this action by filing a complaint. The
original complaint brought causes of action for breach of contract, conversion, irrdiel
inducement, andunjust enrichment against NASDI. The original complaint afsonmed
Travelers Casualty and Surety Company of America (“Travelers”) as a defehdarihe
complaint did not assert any claims against Travelers.

On Apri 30, 2014, NASDI and Travelers made separate motions to dismiss the
complaint pursuant to Rule2@)(6). In response, on May 20, 2014, the Plaintiffs fled an
amended complaint, which asserts an additional claim against Travelers as @umedfSDI.

The Court construed NASDI's motion to dismiss as one addressing the amended conjjsant. (
Mem. d Dec. and Order dated March 14, 2015 (ECF No. 37) at 9).

On March 14, 2015, the Court granted in part, and denied in part the motions to dismiss.
The Court dismissed Superiand Diversifiets breach of contract claims; the Plaintiffs’ unjust
enrichmentclaims pled in the alternative to Superior's breach of contract claims;lamiffs’
conversion claims; and the sole claim against Traveldrise Court denied the motions with
respect to Harrison's breach of contract claim; and Harrison and De#&ssifinjust enrichment
claims asserted in the alternative to their breach of contract claims. Thegtamied Superior
and Diversified leave to file a second amended complaint.

On April 13, 2015, the Plaintiffs filed a secondenmded complainhgainstNASDI. The

second amended complaint includes claims for breach of contract by each of thésPé&matif
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claims for unjust enrich in the alternative by Diversified and Harrisblarrison’s breach of
contract claim is predicated on the Lease; Divedsfficlaim is premised upon the SBlyout
Agreement; and Superior's claim is based on the Superior Subcontract andahenge

On April 27, 2015, NASDI filed a motion to dismiss the second amended complaint,
which was denied in its entirety by the Court on February 9, 2016.

On March 25, 2016, NASDI filed a thifyarty complaint against the CityCase
Foundation Company“‘Case”), and the New York City Department of Parks and Recreation
(collectively, the “ThirdParty Defendants?)

The Plaintiffs andThird-Party Defendants subsequently filed various motions to dismiss,
sever, or hold in abeyance the thialrty complaint.

On January 23, 2017, the Court granted Case’s motion to hold thg@ahydaction in
abeyance pending the outcome of paraleslesainNew York State Supreme Court. In addition,
the Court grantethe New York City Department of Parks and Recreation’s motion to dismiss
all claims against i.

On November 10, 2017, NASDI filed the instant motion for summary judgment pursuant
to Rue 56 seeking dismissal of the second amended complaint.

II. DISCUSSION
A. The Legal Standard

Pursuant tdRule 56, “[tlhe court shall grant summary judgment if the movant shows that
there is no genuine dispute as to any material fact and the moweniitléesd to judgment as a
matter of law.” FED. R. Civ. P. 56(a). When deciding a motion for summary judgment, “[t]he

Court ‘must draw all reasonable inferences and resolve all ambiguities in favbe ofom-

20



moving party.” Castle Rock Entm't, Inc. WCarol Publ'g Grp., Inc, 150 F.3d 132, 137 (2d Cir.
1998) (quotingGarza v. Marine Transp. Lines, In@61 F.2d 23, 26 (2d Cir. 1998)).

“[A]t the summary judgment stage the judge’s function is not [] to weigh the evidence
and determine the truth of theatter but to determine whether there is a genuine issue for trial.”
Redd v. N.Y. State Div. of Parp&78 F.3d 166, 134 (2d Cir. 2012) (quotind\nderson v.
Liberty Lobby, Inc.477 U.S. 242, 249, 106 S. Ct. 2505, 2511, 91 L. Ed. 2d 202 (1986) (interna
guotation marks omitted)). In other words, “[c]redibiity determinations, tledghimmg of the
evidence, and the drawing of legitimate inferences from the factargriinctions, not those of
a judge.” Barrows v. Seneca Foods Corpl2 F. App’x 115, 117 (2d Ci2013) (summary
order) (quoting Redd,678 F.3d at 174 (internal quotation marks omitted)). The Court should not
attempt to resolve issues of fact, but rather “assess whether there are aalyidages to be
tried.” Cuff ex rel. B.C. v. Vally Cent. Sch. Dist§77 F.3d 109, 119 (2d Cir. 2012).

The movant has the burden of demonstrating the absence of genuine issues of material
fact. Celotex Corp. v. Catretd77 U.S. 317, 323, 106 S. Ct. 2548, 2552, 91 L. Ed. 2d 265
(1986). If a nonmov partyfais to make a sufficient showing on an essential element of their
case where they wil have the burden of proof, themmaryjudgmentis appropriate. Id. at
323. If the nonmovingparty submits evidence which is “merely colorable,” legally siht
opposition to thenotion for summaryjudgmentis not met. Liberty Lobby,477 U.S. at 249. The
mere existence of a scintila of evidence in support of the nonmoving party’'s pdsition
insufficient; there must be evidence on which the jury could reasonably find for that Sewey.
Dawson v. Cty. of Westchest873 F.3d 265, 272 (2d Cir. 2004).

In contract cases, “summary judgmeanty be granted..only when the contractual

language on which the moving party's case rests is found to be wholy unambiguous and to
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convey a definte meaning. Topps Co., Inc. v. Cadbury Sia8.A.l.C.,526 F.3d 63, 68 (2d
Cir. 2008) An agreement is ambiguous where “a reasonably inteligent person viewing the
contract objectively could interpret the language in more than one wdy.*To the extent the
moving party's case hinges on ambiguous contract language, summary judgment may be granted
only if the ambiguites may be resolved through extrinsic evidence thatliscagable of only
one interpretation, or where there is no extrinsic evidence that would supp@tlatiae of
these ampuities in favor of the nonmoving party's casdd. ‘[T]he mere assertion by a party
that contract language means something other than what it clearly says is censtdfiraise a
triable issue of fact.239 East 79th Owners Corp. v. Lamb 79 & @rg., 30 A.D.3d 167, 168,
818 N.Y.S.2d 194, 195 (1st Dep’t 2006)
B. The Relevant Law

As stated above, the Plaintiffsrought causes of action for breach of contract, and
Harrison and Diversified brought unjust enrichment claims in the aleznati

A. Breach of Contract

In New York, the elements of a breach of contract claim“@rehe formation of a
contract between the parties; (i) performance by the plaintiff; (ijiréa of the defendant to
perform; and (iv) damages.Johnson v. Nextel Cormms. Inc, 660 F.3d 131, 142 (2d Cir. 2011)
(cting Eternity Global Master Fund Ltd. v. Morgan Guar. Trust Co. of NB¥5 F.3d 168, 177
(2d Cir. 2004)).

B. Unjust Enrichment

Under New York law, the elements of unjust enrichment are: “(1) defendant was
enriched, (2) at plaintiff's expense, and (3) equity and good conscience miijatesta

permitting defendant to retain what plaintiff is seeking to recoveegurnic v. Ciccae, No. 09
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CV-1436 ADS AKT, 2014 WL 6674593, at *7 (E.D.N.Y. Nov. 25, 2014) (quoBnigrpatch
Ltd., L.P. v. Phoenix Pictures, In&73 F.3d 296, 306 (2d Cir. 2004)).

Under New York law, “[tlhe existence of a valid and enforceable written contract
goveaning a particular subject matter ordinarily precludes recovery in quasi coraragvents
arising out of the same subject matterClark—Fitzpatrick, Inc. v. Long Island R.R. C&0
N.Y.2d 382, 521 N.Y.S.2d 653, 516 N.E.2d 190, 193/( 1987);see as0 MidHudson Catskill
Rural Migrant Ministry, Inc. v. Fine Host Corp418 F.3d 168, 175 (2d Cir. 2005) (“New York
law does not permit recovery quantum merujthowever, if the parties have a valid, enforceable
cortract that governs the same subject matter agub@tum meruiclaim.”).

C. Application to the Plaintiffs’ Claims

1. As to Harrison’s Breach of Contract Claim

Harrison argues that NASDI breached the Lease when it terminateir ittgorthe
expiration of the purported fivgear term. NA®I argues that Harrison has not proffered any
evidence that NASDI accepted the material change, or that there was considgvatiom
exchange for thenodification The Court agrees with NASDI on both points.

The evidence is clear that on Octobey 289, agents of Harrison and NASDI signed the
Lease, which was a mortb-month lease. Harrison claims that the Lease was modified on
February 1, 201@0 a fiveyear term.

Under New York law,

An agreement, promise omdertaking to change or modiy, .in whole or in

part, any contract, obligation, or lease, or any mortgage or other securitytinteres

in personal or real property, shall not be invalid because of the absence of

consideration, provided that the agreement, promise or undertakinginghang

modifying, or discharging such contract, obligation, lease, mortgage or security

interest, shall be in writihg and signed by the party against whom it is sought to
enforce the change, modification or discharge, or by his agent.
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N.Y. GEN. OBLIG. LAW § 51103.

Here, whie Caruso intialed the change the first page and intialed it again on the
second page under the date “2/1/10” and the term “am[Jendedine from NASDInitialed or
signed the change on the first paajehe Leaseor the note tat the contract was amended on the
second page. Caruso testified that no one from NASGled the change on the first page.
While Harrison attempts to rely on Caruso’'s testimony wherein he said that it ldkée
Lemelmanprinted his name on the bom, he said that he could not telle further said that he
“assum[edl that the bottom signature” from Lemelman related to the modification. However,
conjecture and assumptions are insufficient to create a triable issue ofCitatelli v. Vill. of
Babylon, 93 F.3d 47, 51 (2d Cid996) (stating that‘mere conclusory allegations, speculation or
conjecture” wil not suffice to defeat summary judgmesgee alsdD’Amico v. City of New York,
132 F.3d 145, 149 (2d Cit998) (“The normoving party may notrely on mere conclusory
allegations nor speculation, but instead must offer seard evidenceshowing that its version
of theevents is not wholly fanciful.{emphasis addeq)

Harrison has not offered any evidence that NASDI signed a modificatien @€tober
26, 2009. NASDI's sole signature on the Lease is from October 26, 2009, and there is
indication that they agreed to the modification.

To the extent that Harrison relies on an oral modification, it has failed to show that
consideratonwas given to NASDI for the modification. “To be enforceable, an oral
modification must possess all of the elements necessary to form a contlding vald
consideration.” Cohan v. Movtady,751 F.Supp.2d 436, 442, 2010 WL 4608751, at *5
(E.D.N.Y. Nov 1, 2010) (citing cases)An agreement to do something which the promisor is

already required to do by an existing contract is unsupported by consider&®alndus.
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Window Corp. v. Fed. Ins. Go609 F. Supp. 2d 329, @4(S.D.N.Y. 2009) (“[E]ven
assuming . .that the alleged orahodifications were otherwise valid, there is no indication that
such modifications . .were supported by adequate considerdtigimternal citations oitied)).

As Harrison did not provide NASDI any additibreonsideration for the modification, any oral
modification would not have been enforceable.

Therefore, Harrison has not provided any evidence that NASDI agreed to the
modification of the Lease to a fmgear term. Accordingly, NASDI's motion for sumrga
judgment on Harrison’s breach of contract claim is granted.

2. As to Harrison’s Unjust Enrichment Claim

NASDI contends that Harrison’s unjust enrichment claim must be dismissed dédbaus
written Lease governs Harrison's claims. Harrison did espond, in any way, to this
argument. Therefore, Harrison’s unjust enrichment claim is deemed aban@eedrobinson
v. Fischer No. 09 CIV. 8882 LAKAJP, 2010 WL 5376204, at *10 (S.D.N.Y. Dec. 29, 2010)
(“Federal courts have the discretion to deem anclbandoned when a defendant moves to
dismiss that claim and the plaintiff fails to address in their opposition pagefiendants’
arguments for dismissing such a claim.” (citlhgton v. Cty. of Orange315 F.Supp.2d 434,

446 (S.D.N.Y.2004) (“This @urt may, and generally wil, deem a claim abandoned when a
plaintiff fails to respond to a defendant's arguments that the claim should lssei&ii) (citing
cases);see alsoBonilla v. Smithfield Assoc. LLA9 Civ. 1549, 2009 WL 4457304 at *4
(S.D.N.Y. Dec.4, 2009) (dismissing certain claims where the plaintiff failed to respond to the
defendant’'s argumentsfhomas v. Atl. Express Corfy7 Civ.1978, 2009 WL 856993 at *2
(S.D.N.Y. Mar.31, 2009) (same) (citinglanig v. Yorktown Cent. Sch. Dis884 F. Supp.2d

710, 72223 (S.D.N.Y.2005)); Burchette v. Abercrombie & Fitch Stores, In@8 Civ. 8786,
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2009 WL 856682 at *9 (S.D.N.Y. MaB0, 2009) (dismissing plaintiff's constructive discharge
claim because plaintiff abandoned it by faiing to address it in her opposition motion to
defendant's motion to dismiss all claimBlanig, 384 F.Supp.2d at 723 (“[B]lecause plaintiff did
not address defendant’s motion to dismiss with regard to this claim, it is debamtbed and
is hereby dismissed.”Martinez v. Sanders02 Civ. 5624, 2004 WL 1234041 at *3 (S.D.N.Y.
June 3, 2004) (“Because Plaintiff did not address Defendant's motion to digthisggard to
these claims, they are deemed abandonedifi-Monopoly, Inc. v. Hasbro, Inc958 F.Supp.
895, 90 n. 11 (S.D.N.Y.) (“[T]he failure to provide argument on a point at issue constitutes
abandonment of the issue.which provides an independent basis for dismissaffyd, 130
F.3d 1101 (2d Cir. 1997).

Accordingly, NASDIs motion for summary judgment dismissitdarrisons unjust
enrichment claim is granted.

3. As to Diversified’s Breach of Contract Clam

NASDI argues that Diversified’s breach of contract claim must be dismisselise it
was an oral agreement that is barred by the Statute of Fridmedsyritings which Diversified
claims constitute the StlBuyout Agreement were never signed by NASDI and had uncertain
terms; and the merger clause in the Superior Subcontract renders any previousragneaite
In opposition, Diversified contends ththe parties entered into a written contraantd that the
merger clause in the Superior Subcontract does not control NASDI's agreenheDiveitsified.
Notably, Diversified does not contend that the parties had an oral agreement, or thataheae
preliminary agreement; instead, dblely argues that the parties entered intdirding written
agreement.The Court finds that the documents offered by Diversified show that there was not a

meeting of the minds regarding the subcontractor buyouts.
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An exchange of emais may constitute a binding contract under New York law.
Rubinstein v. Clark & Green, Inc395 F. App'x 786, 788 (2d Cir. 201(8ummary order)
Addtionally, “a written contract may be formed from more than one writiRglevant writhgs
creating a contract may consist of letters bearing the signature of only oneopaten
memoranda unsigned by either pdrtyConsarc Corp. v. Marine Midland Bank, N,A96 F.2d
568, 57273 (2d Cir. 1993)(internal citations omitted). “[I ]f the parties have settled on the
contracts substantial terms, a binding contract wil have been createtl Id. at 574.
However, documents do not form a contract where “the parties contemplate magotations
and the execution of a formal instrumé&ntRubinstein 395 F. App’x at 788 (quotingdjustrite
Sys., Inc. v. GAB Bus. Servs., Iriel5 F.3d 543, 547 (2d Cit998).

“For a contract to be binding, the partiegjreement must be dafe enough so that the
parties’ intent can be ascertained with some degree of certai@gcar Prog., Inc. v.
Zacharius 893 F.Supp. 250, 255 8.(S.D.N.Y.1995) (citing Candid Prod., Inc. v. Intl Skating
Union, 530 F. Supp. 1330, 1333 (S.D.N.Y1982)). The plaintiff has the burden of establishing
all essential terms of the alleged contract, with sufficient defestenhat the Court can interpret
its terms. Oscar Prod., 893 F.Supp. at 255.

Here, no reasonable juror could find that the email exchange between Higgins and Caruso
constituted an agreement because Caruso took issue with several of the terms ihinitighins
email and clearly desired further negotiation.

Higgins’ February 17, 2010 email seemingly set forth the terms of an agreement he had
reached withCaruso a week earlier, includintpat

NASDI is guaranteed a profit margin of 7.5% on [the $12 milion project] and if

the profit margin is higher than anticipated, NASDI and Diversified spilt the

monies evenly. . .All decisions on subcontractingil be made by NASDI with
input from Diversified.. . .Project Management and Site Supervision wil be paid
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for by NASDI and selection of the personnel wil be made with input from both
NASDI and Diversified with NASDI having control over the final deris

(Def.’s Ex. F at 001197)

However, Carusg reply email, copied and quoted in Higgins’ March 2, 2010 emalil,

shows that he did not agree & of those terms.Caruscsaid that there was

no guarantee on 7.5%. [W]e said we are going to split everything at the end of
the conversation. | told you there is 15% profit and overtwathe in house
work above direct costs.. . Just spoke to Paul [Huffer] and there is 2% sub on
top of subs not 3 which is irrelevant because we wil buy down as nwuelea
can.. ..l am under the impression that the entire job wil be splt and [NASDI]
wil lay out all monies. . .The 15% is an estimate. There are no guarantees on
an estimate. Hopefuly it's more. | woulddiko beat the 15% if possible. . |

also feel like 1 should have as much say as you when it comes to hiring and
making decisions re the project as you should on the other projetthave no
problem informing you of all decisions. Al decisions wil be made with
reputation and making money in mind but | wil not hurt our rep for a few cents
here and there. | wil create a form that you and | could sign or Paul and Greg on
all major decisions just so we[']re on the same page. I'm sufgIMmave some

kinks but we[']ll get them worke out. Looking forward to these jobs.

(Id. at 001198).

(1d.).

Higgins responded to Caruso’s ensalying that

There is a guarantee just like you, me and Chris spoke about and it is at a
MINIMUM 7.5% for NASDI. What was said is a 15% markup on wdrlectly
performed by Diversified and/or NASDI (approximately $12 milion[)] and that
we would split the profits evenly if the work outperforms the estimdtewas
clearly statedthat NASDI is guaranteed, again, a MINIMUM of 7.5%
profit. . . . This job was brought to NASDI by Diversified with the guarantee that
NASDI would profit from this project. NASDI is NOT in the business of
financing work and NOT making money. If you are not comfortable with the
estimate, then say so and we ganceed in anothedirection.. . .NASDI will

isten to any and all input, final decisions wil be NASDI's and NASDI@nal
NASDI is the one taking the risk on the front end by financing projects and
NASDI therefore wil have final say on any and all matters concernomges)
including hiring personnel.. .Chris or | wil be involved in all major decisions
and we wil value whatever input you or Paul [Huffer] have when it comes to the
projects. | don't know that we need a form, but if you want to create one we can
look atit. Again, NASDI will have final say on all decisions, major erami
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As Caruso’s reply shows, he believed that they had agreed to splitting everything, not jus
those profits that were above 7.5%; he also wanted to have as much poveding decisions
as Higgins Higgins March 2, 2010 emalil ilustrates that they were stil working out the details
Relevant here, Higgins told Caruso that if he did not like the estimate, “then sagt a@ aan
proceed in another directidn (Id.). As such, neither party intended for the agreement laid out
in the February 17, 2010 email to be binding. Caruso wanted to change some terms, asd Higgi
said they could go in a different direction if Higgins did not like the estimaf¢hie the
Plaintiffs are correct that Higgins’ initial email did not express an intention to furtbgotiate,
Carusos email does.SeeRubinstein 395 F. App’x at 78§stating that “an exchange of emails”
does not form a contract where “the partiesntemplate further netm@tions”). Furthermore,
there is no evidence that the parties intended to be bound by the terms of Higgins’ inkial emai
Therefore, there was not a meeting of the minfiseO’Donnell v. King B 100, LL(No. 1:14
CV-1345, 2016 WL 7742779, at *14 (N.D.N.Y. May 3, 2016l is Plaintiff’'s burden . .to
demonstrate the existence of a@eating of the minds, including the partiesutual assent and
mutual intent to be bound(internal alterations, citations, and quotation marks omited)).

The emails stand in contrast to the case cited by the Platffeeinmann v. Dykstra
No. 16 CIV. 5446 (AJP), 2017 WL 1422973.D.N.Y. Apr. 21, 2017). Irbcheinmannpan
agreement was reached between two parties’ attorneys. In the initial emaé| cadrferth the
terms of the proposed agreement. The opposing attorney answered in an email thatvgvale ha
deal. | wil put together a consent judgment within the next weekd. at *1. That same
attorney said in a subsequent email that there was no need for a comprehentve writ
agreement because “the entirety of the settlement agreement was defined in themaalsot

Id. (internal quotations citations to the record omitted). Here, in contrast,dnstesaying that
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Higgins’ statement ofhe agreement was correantd that they had an agreeméarusavanted
changes to the material terms including howch of the profit would beivided

The conduct othe parties after the emails further illustrates that there was not a meeting
of the minds. Although the emails said that NASDI and Diversified would split tfits drom
the subcontractor buyouts, the memorandum of understanding, the October 27, 201heletter,
March 8, 2012 email from Caruso, the spreadsheet, and Caruso’'s proposelinanteo the
Superior Subcontracill state that NASDI and Superior would split the profits. If Caruso and
Higgins truly had a meeting of the minds through the emails they exchanged, there would not
have been a need to change the material terms to include a different party altogether

These documents also show that Caruso desired to have the agreement platied. in wri
The memorandum of understandiogntains signature lines for NASDI and Superior and states
that “[s]igning below shall constitute amgtance of this agreement as outlined above.” (Def.’s
Ex. F at 001201). The October 27, 2011 letter requested that the Superior Subcontract be
amended to include the subcontractor profit sharing. ThechM8r 2012 email from Caruso
asked NASDI to “give [him] 50% of buyouts or remove [section 24.13 of the Superior
Subcontract].” Id. at 001203). Caruso also attempted to amend the Superior Subcontract to say
that “[a]s per out original agreemeatsecond contract will followhich splits the subcontramrt
buyouts 50/50 NASDI + Superior Site.” (Def.’s Ex. | at 013%@Mphasis added) Caruso
signed the Superior Subcontract a year after the emails with Higgins. By Caruso\soig
he believed that the parties intendedolece the subcontractor buyout agreement into a formal
agreement.

Therefore the Plaintiffs have failed to present sufficient evidence to create a quafstion

fact as to whether NASDI and Diversified made a written agreement regardsigatieg of the
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subcontractor buyouts. No reasonable juror could find that such a binding written agreement
existed. Accordingly, NASDI's motion for summary judgment pursuant to Rule 56 dismissing
Diversified's breach of contract claim is granted.

4. As to Diversifed’s Unjust Enrichment Claim

NASDI argues that as there was no written agreement, Diversifiedist @yrichment
claim is barred by the statute of frauds. (Def.’s Mem. of Law at 6). ThetifBladid not
respond, in any way, to this argument. Themef Diversified’s unjust enrichment claim is
deemed abandonedSeeSec. I+2 supra Accordingly, NASDI's motion for summary judgment
pursuant to Rule 56 dismissing Diversified’s unjust enrichment claim isegrant

5. As to Superior's Breach of Contrat Claims

i. As to Superior's Claim for Specific Charges

Superior's claims for specific charges all relate to their supposed nej@ftidASDI’'s
change order number 5. Superior states that they did not neetfyfoNASDI in writing of
their rejecton of the change order

NASDI and Superior both signed change order number 5 on October 5, 30p2rior
claims that, at some point, they disputed several of the line items in changawnter 5, and
that they are owed the money from their rejectib those line items.

According to the Second Amended Complaint, Superior’s claim is bas8®8,08.2, 6.4,
6.6, and 6.7 of the Superior Subcontract, as well as the change orders themselkesd Af.
Compl. 1 2832, 75-77). Those sections statkat:

3.3 In connection with his Work, the Subcontractor shall submit to NASDI on a

daily basis, on a form approved by NASDI, information detaiing the number of

employees working on the Project, their classification, hours worked, type of

work performed,materials utiized, equipment utiized, including information on
the status of shop drawings, submittals and materials or equipment which may be
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in the course at preparation, manufacture or delivery, and such other information
as NASDI may require.

5.2 On the day specified in the Schedule, the Subcontractor shall submit to
NASDI a written requisition for payment complete with sufficient breakdown
data to permit checking and approval, and in a form acceptable to NASDI
showing the proportionate e of the Work complete to that date and,
sufficiently in advance to permit NASDI to forward each Application as required
by the Prime Contract. Applications for Progress Payments received by NASDI
after such date wil only be processed by NASDI thevallg month.

6.4 For changes directed by NASDI, which NASDI agrees that the extra work is
compensated Subcontractor shall be entitled to an adjustment in the Subcontract
price, provided Subcontractor gives NASDI written notice within five d&Ys

and shall submit the actual Change Order Request within ten (10) days after
receipt of the proposed instruction, and prior to performing such changed Work.
Failure to provide such notice shall be deemed to prejudice NASDI's rights and to
constitute avaiver of such claims by Subcontractor.

6.6 If Subcontractor believes the occurrence of some act or event, other than
changes ordered by NASDI, justifies a change in the Subcontract Amount or the
time for performance of the Work, Subcontractoalishotify NASDI in writing

within three (3) days of the occurrence of such act or event and the scope of the
change to allow NASDI to forward the notice to Owner. Failure to provide such
notice shall be deemed to prejudice NASDI's rights and to consditutaiver of

such claims by Subcontractor.

6.7 The Change Order Request shall consist of the detailed cost estimate
outlining the changes in the work and detailed documentation justifying proposed
changes in time. This estimate shall be computed in accordance with accepted
estimating procedures and in accordance with the terms of the Prime Contract,
and the costs for labor and materials shall be at prevailng rates in jet Brea.
Subcontractor shall be alowed the percentage markup for Subcontractors
overhead and profit specified in the schedule unless a lesser percentage i allowe
to NASDI's subcontractors in the Agreement between Owner and NASDI.

(Def.’s Ex. 1). In their memorandum of law, the Plaintiffs state that “ine tems SF5@Gnd

5J were rejected in writing.” (Pls.” Mem. of Law at.5)By that logic, they appear to

acknowledge that clauses 6.4 and 6.6 apply to their claims for specific charges, démelythad

to reject the claims in writing

inapplicable to their claim for specific chargegqld. at 15).

Yet, later in their memorandum ofwa they appear to argue thaelhuses6.4 and 6.6 are

This argument contradicts the
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Plaintiffs’ claims for specific charges in the second amended complaiath wtates that the
claims are based on those very clauses.

If Superior did not have to comply wittlauses6.4 and 6.6 when it rejected the linarite
in change order number 5, and those sections do not control, it is unclear what agreenidnt NAS
breached by failing to pay Superior back for the line items that were rejectedioSops not
introduced any evidence that the parties made some other agreement regardiegtibe oé
change orders.Nor has Superior proffered any case law that would support its position that it
should be compensatedithout regard for the Superior Subcontrac{Seeid. at 14-16).
Therefore, Superior's claim for specific charges must fail if it is not based on the Superior
Subcontract

Similarly, to the extent thathe Plaintiffs argue that Superior complied with sections 6.4
and 6.6, and that NASDI breached those sections of the Superior Subcloytfaiiihg to pay
them back, that argument fails as wefbections 6.4 and 6.6 both require that Superior notify
NASDI in writing within a certain period of time when it believes that a change to the
subcontract amount is necessary, whether that change is because of NASDLUuse lofsme
other act or event. The evidence shows that Superior specifically agreedf tthallineitems
in change order number 5. There is no evidence that Supemeomotified NASDI that it
believedthat changes to the sutract amount were necességcause it rejected some of the
ine items in that change order. As the subcontstates, failure to notify NASDI in writing of
the changes amounts to a waivdnstead, the evidence shows that Superior specifically agreed
to all of the line items in change order no. 5

“Under New York law, ‘[e]xpress conditions precedent, which acsehagreed to and

imposed by the parties themselvesist be literally performed.’ Travelers Cas. And Sur. Co. v.
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Dormitory Auth-State of New York735 F.Supp.2d 42, 75 (S.D.N.Y 2010) (quotingKlewin
Bldg. Co., Inc. v. Heritage Plumbing & Heating, Ind2 A.D.3d 559, 840 N.Y.S.2d 144, 145
(2d Dept 2007)); seealsoD.C.R. Trucking & Evacuation, Inc. v. Aetna Cas. and Sur. Bo.,
96 Civ. 3395, 2002 WL 32096594, at *6 (E.D.N.Y. Oct. 31, 2002) (“Failure to stricty comply
with contractual notice and documetia provisions has been held to constitute a waiver of any
claim for damages.”)Perini Corp. v. City of N.Y.18 F. Supp.2d 287, 295 (S.D.N.Y1998)
(“An ‘enshrined principle’ of New York law requires strict compliance with eofitovisions in
general, agecently reaffirmed by #h New York Court of Appeals.”)A.H.A. Gen Constr. v.
N.Y.C.Hous Auth., 92 N.Y.2d 20, 33, 677 N.Y.S.2d 9, 16, 699 N.E.2d 368, BrY.(1998)
(explaining that notice and documentation provisions serve an impquhlic interest in that
they “provide public agencies with timely notice of deviations from budgeted expenditucés
any supposed malfeasance, and allow them to take early steps to avoid extra or ugnecessa
expense, make any necessary adjustmentgat® damages and avoid the waste of public
funds.”).

“Strict compliance with a contractual notice provision is particularly apprepwdten
the relevant provision expressly states that notice of a claim is a condition preteligmging
such a clan, and that the consequence of failure to do so is a waiver of the’ cldiendelsohn
v. Port Auth. Tranddudson Corp. No. 1}CV-03820 ADS, 2012 WL 3234107, at-=g
(E.D.N.Y. Aug. 3, 2012)Spatt, J.) (collecting casesge alsdNorthgate Elec. Corp. \Barr &
Barr, Inc., 61 A.D.3d 467, 4689, 877 N.Y.S.2d 36, 3738 (1st Deft 2009) (noting that the
“notice clause provide[d] that ‘[ijn default ofush notice the claim is waived; Morelli

Masons, Inc. v. Peter Scalamandre & Sons, 1884 A.D.2d 113742 N.Y.S.2d 6 (1st Dep't
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2002) (observing that the notice clause “specifically provided that the failure to coitiply w
such provision would constitute a waiver of the subcontractdaim for damages”).

The Plaintiffs rely on Exhibit 2, which they s#as Superior’'srejection of back charges
for several line items in change order no. 5. However, as stated above, nidhopersonal
knowledge authenticated the exhibiThe affidavit from the Plaintiffs’ attorney merely states
that it is “a true andorrect copy of [Superior]'s rejection of the back charges for line tems 5F,
5G, 5lI, and 5J ...” (Decl. of Zabell § 5).Even if the Court were to consider exhibit 2, it is a
collection of receipts and excel spreadshé®s do not show that Superior ever notified NASDI
of its rejection of the line items. This exhibit stands in stark contradtetd?taintiffs’ other
exhibits, which are change orders addressed to NASDI with specific dates.

In addition Superior's Octobe2012 Release statetthat

[u]pon receipt of the sum of $755,567.95, as payment for Change Orders 5, 6,

and 7. . .[Superior] wil have received final paymemhnus retainage under the

terms of the Subcontract or Purchase Ordeincluding (1) all labor. . ., (2) all

fixtures and equipment delivered., (3) all materials, fixtures, and equipment

for the Project . ., (4) all services performed in the construction of the Project,

and (5) all equipment used, or provided for use, in the construction of the

Project.. . .Except for receipt of payment as set forth [above], there are no

outstanding claims against [NASDI] .in connection with the work performed in

the construction of the Project.. [Superior] waive[s] and release(]s in favor of

[NASDI] . . .all rights that presently exist or hereafter may accrue to [Superior]

by reason of work performed in the construction of the Project through October

11, 2012 . .to assert or bring any causes of action, claims, suits and demands
which [Superior] egr had or now has against [NASDI] . .

(Def.’s Ex. L). The waiver went on to say that Superior did not waive any claims related to
delays, equipment rentals, or owner related extra work.

As Superior explicity acknowledged that it was accepting a certain as panent for
change order number &cknowledged that it had no outstanding claiengj waivedany claims

that had accrued through October 11, 2012, any claims related to change order 5 were waived by
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the Octobe2012Release. “The law of New York states that where the language with respect to
the parties’intent is clear and unambiguous, it will be given effect. Here, the plain language

of the [release] releasdSuperior for any claims related to change order numhér Eay-R
Elec. Corp. v. Stone & Webster Const. (28 F.3d 55, 5&9 (2d Cir. 1994) (internal citations,
guotation marks, and alterations omitted).

Therefore,there is no evidence that Superior ever notified NASDI of its rejection of
several of theile items in bangeorder no. 5;NASDI did not breach the Superior Subcontract;
and Superior's claim for specific charges faiBurthermore Superiorsigned a release waiving
any claims related to change order number 5. Accordingly, NASDI's motion for symmar
judgmen pursuant to Rule 5@ismissing Superior’s claim for specific chargegranted.

ii. As to Superior's Claims for Outstanding Extra Work, Change Orders,
and Profit Sharing

The claims for opertime andmaterial change orderpjle cap and grade beam reports;
open concrete PSI upgrade change ordamel grade beam through pile cap all arise out of
Superiols change orders numbet 22, 23, 34, 41, and 674. Change orders 22 and 23 were
sent to NASDI on December 31, 2011 for claims that aads®it February 2011 (SeeDef.’s
Ex. C at 186). Change order numbers 34 and 41 were sent to NASDI on February 10, 2012 for
claims that arosen October 17, 2011 when Superior received revised blueprints. Change order
numbers 67 through 74 were sent on April 30, 2012 for claims that also arose out of the October
17, 2011 revised blueprints. According to the change orders, the work on change orders 22, 23,
34, and 41 were all for work that was directed by NASDI. The work in change orders 67
through 74 was directed by the City.

As stated above, the Superior Subcontract requires that Supeioit a notice of a

change in the subcontract price within five days of receiving NASDI's proposed iasiractd
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was to send a change order request within ten dayseiig the instruction. (Def.’s Ex. | |
6.4). Changes caused by any other event were to be submitted within three days of the event.
(d. 1 6.6).

However, the Court’'s analysis does ntgérminate with the languageof the contract.
Although neither ide raises the issue, the law in New York states‘“thbén a party knowingly
receives and accepts the benefits of extra work outside the scope of a constotrtart orally
directed by himself and his agents, such conduct constitutes a waiver of the reyyilesmehe
extra work be performed pursuant to a writing§” Leo Harmony, Inc. v. Binks Manufacturing
Co., 597 F.Supp. 1014, 1032 (S.D.N.Y1984),aff'd, 762 F.2d 990 (2d Cil985);see alsoJ.S.
for Use & Benefit of Evergreen Pipeline CorGt. v. Merritt Meridian Const. Corp95 F.3d
153, 165 (2d Cir. 1996)‘New York law permits an extra work damages claim for extra work,
orally directed, outside the scope of the contract, notwithstanding the gra¥iat a claim for
extra work must be supported by written authorizdtigimternal citations omitted))Gen Ins.

Co. of Amv. K. Capolino ConstrCorp., 983 F.Supp. 403, 429 (S.D.N.Y1.997);ComTee, Inc.

v. Bilt Rite Steel Buck CorpNo. 94 Civ. 4215(LMM), 1996 WL 328B4 at 3 (S.DN.Y. June

13, 1996). Therefore, under New York law, Superior would not be foreclosed from seeking
payment for its extra work that was directed by NASDI despite faiing to comply with the
requirements of the Superior Subcontract.

While Supeior would normally be able to recover fall of the extra work it performed
at NASDI's direction,Superior signed two releases on May 2, 284& October 16, 2012. The
May 2012Release released NASDI from any claims related to the Project throudty A3yi2.

The October2012 Release released NASDI from any and all claims related to the Project

through October 11, 2012xcept for those claims related to delays, equipment rentals and owner
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related extra work claims. NASDI argues that theseasele apply to Superior's clanfior open
time and material change orders, and pile cap and grade beam reports

Superior did not respond tinese arguments, and therefore the Court deems Superior’s
lack of response as consenting to NASDI’'s arguments regarding waBee Rusyniak v.
Gensini,07-CV-0279, 2009 WL 3672105, atl’n.1 (N.D.N.Y. Oct. 30, 2009kollecting cases
that stand for the proposition that, where plaintiffs do not respond to defendantsieat made
in their summary judgment motion, plaintiffs are deemed to have consented to defendants'
argument);Di Giovanna v. Beth Isr. Med. Ctr08-CV-2750, 2009 WL 2870880, at *10 n.108
(S.D.N.Y. Sept. 8, 2009) (citing cases for proposition that plaintiff'sirdéaito respond to
argumaét made in summary judgment motion as to why certain claim should be dismissed
constitutes abandonment of clainljjles v. Nelson,72 F.Supp.2d 13, 22 (N.D.N.Y1999)
(holding that when a party does not respond to a portion of the opposints pactjon, they
indicate that they consent to the granting of summary judgment with respect to that pdh@n of
motion or have abandoned the claim).

As the work in change orders 22, 23, 34, anwvddedirected by NASDIlaccrued before
October 6, 2012and Superior explicitywaived any claims against NASDI related to the Project
through October 11, 2012 except for those claims enumerated above, Superior is barred from
bringing claims for those change orders. Although NASDI does not argue that SsipEaion’
for grade beam through pile cap, based on change order 41, is barred by the waivers, the Court
fails to see how the waivers do not apply to that claim. The change order statesvdsa
directed by NASDI, it was submittdabfore the waivers wersigned,and Caruso tefied that
the claim accrued before the waivers were signed. “The law of New York states thathehere

language with respect to the parties' intent is clear and unambiguous, it gilelne effect,
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regardless of one parg/claimthat he intended something else. Here, the plain language of the
[release] releases any and all claims not expressly resenaly"R Elec, 23 F.3dat 58-59
(internal citations, quotation marks, and alterations omittéid)erefore, the claims for open time
and material change orders, pile cap and grade beam repattgrade beam through pile cap
are dismissed.

NASDI does not argue that the claims related to change ordef4 & barred by the
waiver. Indeed, the evidence is unclear as to who directed the chdimgechange orders state
that the City directed the change, but Caruso testified that NASDI instructedbStpécrease
the PSI in the concrete. NASDI instead argthed Superiorfailed to comply with the notice
requirements contained in the Superior Subcontract.

The Court finds that a question of fact exists becdhseOctober waiver includes a
specific carve out for those claims related to extra work directed by the Oviitbough the
waiver states that Superior would haveitder alia, show that it is entitled tdamages arising
from those claims, it appears that the parties may have considered waavingntractual notice
requirements by including thislausein the waiver. Seelndus. Window609 F. Supp. 2dt 342
(“New York courts routinely hold that ‘the general course of conduct between the parties[ ] may
modify or eliminate contract provisions requiring written authodeatr notice of claims:
(quotingBarsottis, Inc. v. Consolidated Edison C854 A.D.2d 211, 212, 680 N.Y.S.2d 88 (1st
Dep't 1998)). That is, by stating that Superior was not waiving its claims related @ exgirk
directed by the City, NASDI and Segior may have deemed it unnecessary for Superior to
comply with the notice requirements of the Superior Subcontract.

Therefore, Superior's claim for open concrete PSI upgrade change orders survives.

Accordindy, NASDI's motion to dismiss that claim éenied.
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Finally, as toSuperior’'s claims related to the installation of rebar on the parking lot and
on the slab on grade¢he Court finds that they are barred. These claims are not related to extra
work done by Superior, but instead drasedupon analegedagreement of which there is no
evidence. Caruso testified that he and NASDI entered into an agreement regaraiggttshna
profits accrued by subcontracting the wordowever, he said that the agreement was reduced to
writing. No such agreememvas provided to the Court. To the extent that Superior would seek
to rely on an oral agreement, it is unable to do so because it has only peadaidireach of
written contracts. SeeCompl. 1 7581 (stating that Superior’s claims are basedysokelthe
Superior Subcontract and the change orders)).

Even if the Court were to read the Plaintiffs’ memorandum of law broadly to inalude
request to amend their complaint to include a breach of an oral contracte@rnstt@t such a
request at tbi juncture is improper. It is well settled that a party may not amend itingedn
its briefing papers, including in a memorandum in opposition to summary judgigestivillan
v. Donahoe 483 F. App’x 637, 639 (2d Cir. 2012) (summary order) (“Tlstricdt court did not
err in disregarding allegations Avillan raised for the first time in resptms$otter’'s summary
judgment motion.” (internal citation omitted)ghah v. Helen Hayes Hos@252 F.App'x 364,

366 (2d Cir. 2007) (summary order) (holding that “[a] party may not use his or her opposition t
a dispositive motion as a meatts amend the complaint” (internal citation omittedfright v.
Ernst & Young LLP,152 F.3d 169, 178 (2d Cit998) (recognizing that a partyam not use
opposition to a dispositive motion asreans to amend the complaint)gediavilla v. City of New
York, 259 F. Supp. 3d 82, 106 (S.D.N.Y. 2016) (“Because this theory of excessive forseds rai
for the first time in Plaintiff's opposition to Defendants' motion for summary judgrhemed

not consider it here. It is well settled that a litigant may not raise newsataibrcontained in the
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complaint in opposttion to a motion for summary judgment.” (internal citations and ®otnot
omitted)), reconsideration denigdNo. 14CV-8624 (VSB), 2017 WL 4155401 (S.D.N.Y. Sept.
18, 2017);Wright v. Jewish Child Care Ass’n of N.88 F. Supp. 3d 520, 529 (S.D.N.Y. 2014)
(holding that everpro se plaintiffs are not permitted to assert new claims in opposition to a
motion for summary ggment); Enzo Biochem, Inc. v. Amersham RI1981 F. Supp. 2d 217,
223 (S.D.N.Y. 2013) (“It is well settled that a party may not amend its pleadings bneifing
papers.” (internal citations omitted));Bentley v. Providian Fin. Corp. No. 02
CIV.5714(WHP)(FM), 2003 WL 22234700, at *3 (S.D.N.Y. Apr. 21, 2003) (“Unfortunately, it
IS not appropriate to raise new claims for the first time in submissions in oppasiamMMary
judgment.” (internal citations and quotation marks omitte@aribbean Wholesate & Serv.
Corp. v. U.S. JVC Corp.963 F.Supp. 1342, 1359 (S.D.N.Y997) (‘[Plaintiff] in effect is
apparently attempting to add a claim never addressed, or even hinted at, in tlentddyah a
step is inappropriate at the summary judgment stage, after the close of discovenyt the
Court's leave, and in a brief in opposition to a dispositive motion.Therefore, Superior's
claims for rebar parking lot and rebar slab on grade are dismissed.

Accordingly, NASDI's motion for summary judgment dismissing Superior's claims for
extra work, change orders, and profit sharing is granted in part and denied in part. #&dstaleni
the extent that a question of fact exists as to whether the parties’ coa@edoft waived the
notice requirements reéd to extra work directed by the CitylTherefore, Superior's claims for
open PSI upgrade change orders survive. Superior's remaining claims for extrahaode
orders, and profit sharing are dismissed because Superior waived those claims portaant

May and October 201Releases.
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iii. As to Superior's Delay Claim
Superior contends that NASDias to compensate Superior for any costs resulting from
the delays in the Project, and faled to process Superior's delay claintinmelg fashion.
NASDI states that it is not obligated to pay for alglays that it did not cause, and that it has
fuffiled its obligations.
The law in New York State regarding delays is that:

absent a contractual commitment to the contrary, a prime contractor is not
responsible for delays that its subcontractor may incur unless those dsdays
caused by some agency or circumstance under the prime contractor's direction or
control. Contrary to Triangle's contention, there is simply no basis for concluding
that a prine contracter—which often times lacks control over much of the work

to be performed at a particular projedtas implicitty agreed to assume
responsibiity for all delays that a subcontractor might experemoe matter

what their cause If a subcontractowants a prime contractor to be a guarantor of
job performance, it should bargain for the inclusion in its subcontract of a
provision to that effect.

Triangle Sheet Metal Works, Inc. v. James H. Merritt &,J8. N.Y.2d 801, 80203, 588
N.E.2d 69, 70N.Y. 1991) (internal citations omitted) (emphasis added)

While neither side addresses the clauses in their memoranda, afdases 10.2 and 10.5
create such a liquidating agreement. They state that:

10.2 Subject to Subcontractor’'s giving notice and oihfrmation, NASDI

shall take all reasonable steps to secure from the Owner, such contractual benefits
that may be claimable on behalf of the Subcontractor. The Subcontractor shall in
sufficient time afford NASDI all information and assistance that magebsired

to enable NASDI to claim such Contractual benefitOn receiving such
Contractual benefits fromthe Owner, NASDI shall pass on to the Subcontractor
such proportion thereofit being understood that in the case of any claim of the
Subcontractor dr any additional payment, NASDI's receipt of payment from the
Owner shall be a condition precedent to NASDI's liabilty to the Subcontrarctor i
respect of such claim.

10.5 NASDI shall represent the Subcontractor in its claims only to the extent of
passig the claim on to the Owner and shall not be required to actively support
such claims and the Subcontractor shall retain responsibility for the proofs and
processing of the claims. The Subcontractor shall reimburse NASDI tdl cos
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incurred including attoreys' fees, in passing such claim on to Owner; the

Subcontractor shall not advance any frivolous or unsupported cBIASDI is

liable to Subcontractor with respect to claiomy to the extent that the Owner is

determined, by litigation or settlement,® liable to NASDI.
(Def.’s Ex. I(emphasis added)

“Under Triangle, a contractor may bring an action for delays damages against the owner
on behalf of a subcontractor if a provision in the subcontract permits the ‘primmaatonto be
a guarantorof job performance, often asserted as ghssugh claims made pursuant to a
liguidating agreement.”William A. Gross Const. Assocs., Inc. v. Am. Manufacturers Mut. Ins.
Co, No. 07CIV10639(LAK)(AJP), 2009 WL 427280, at—B) (S.D.N.Y. Feb. 23, 2009)
(quoting Triangle Sheet79 N.Y.2d at 80203, 580 N.Y.S.2d at 172, 588 N.E.2d 69 (internal
footnote omitted)).

There are three elements to a valid liquidating agreement: “ (1) the impositiabiliby |
upon a party for a third party’s increased coststehy providing the first party with a basis for
legal action against the party at fault, (2) a liquidation of liabiity in the amount ofirgte
party’s recovery against the party at fault, and (3) a provision for thetlpasgh of that
recovery to the third party.”Helena Assocs., LLC v. EFCO Caorplo. 06 CIV. 0861(PKL),
2008 WL 2117621, at *9 (S.D.N.Y. May 14, 2008) (quotNg Moore St. Dey LLC v.
Meltzer/Mandl Architects, P.C23 A.D.3d 27, 32, 799 N.Y.S.2d 485, 489 (1st Dep’t 2005)).

Here, NASDI agreed that it was liable to Supef@rany claims that Superior alleged
against the Cityagreed to liquidatdiabilty in the amount recoverednd agreedo pass the
recovery to Superior.On its face, clause 10.5 appears tcabealid liquidating agreementSee
Schiavone Const. Co. v. Triborough Bridge & Tunnel AzB9 A.D.2d 598, 59%00, 619
N.Y.S.2d 117, 118 (2d Dep1994) (“The subcontract agreemewts sufficient to establish a

‘pass through’ claim because it providedhat the plaintiff liquidate its liabiity to the
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subcontractors in such amounts as may be recovered against the defen@aatsal citations
omitted) see also Helena Assocf008 WL 2117621, at *§“[T] o prove a valid liquidating
agreement with KB and Rose Associates, Helena must have (1) admitted and acknowledged
liabiity to KBF and Rose Associates for certain damages arising out skthiees provided by
EFCO, (2) agreed to liquidate such liabilty in the amount it might recover orf loé&BF and

Rose Associates, and (3) obligated itself to pass through to KBF and Rose Assoeigi@asion

it might recover on behalf of KBF and Rose Associat@rgternal citation omitted)).

Unlike claims for payment related to work done, as discussed below, where courts have
held that “paywhenpaid” clauses are either invald or set a reasonable period of time for
subcontractors to be paid, pabsough or liguidating agreements are valid and do not contain
such a requirementSee id.at *9 (“Liquidating agreements are often employed on construction
projects to bridge gaps in privity and are recognized under New York law as a valid sheans
avoiding the duplicative lawsuits that would otherwise be necessary to ensure tlmiecasts
and delay damages are ultimatelprrie by the responsible pafty(internal citations and
guotation marks omittefl) As NASDI has not yet been pdiok Superior's pasthrough delay
claim, SQuperior cannot be paid for any delays caused by the Clyrefore, NASDI is not liable
to Superior at this time for any delays caused by the City.

However, the evidence shows that NASDI ordered Superior to demobilize, not the City.
As Superior knew en before it mobilized that it would be delayed, it is unclear why NASDI
had Superior mobilize and then demobilize. A trier of fact wil have to determine hohy ifnuc
any, of the delay was attributable to NASDI.

Further, while it appears that Superior was delayed because a previous aobmoh&d

incorrectly installed certain piles, it is not clear from the evidence what if fatytomistake was
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attributable to NASDI. As stated above in the seminal New ‘Btalke case, a prime contractor
is responsible for delays that its subcontractor incurs if they are caused byagenwy or
circumstance under the prime contractor’'s direction or contiolangle Sheet79 N.Y.2d at
802, 588 N.E.2d at 70 (internal citats omitted).

As to NASDI's claim that Superior failed to comply with a condition precedent by not
notifying NASDI of the changes, the Court finds this argument unavaiing. NASDI ordered the
change in ordering NASDI to demobilizeFurther, wherSuperior demobilized, it did not know
when it would remobilize Finally, as discussed above, the October waiver includes a-oairve
for Superior's delay claims, which indicates that the partes may have deémeabtice
requirement unnecessary for thassms.

Therefore, a question of fact exists as to whether NASDI caused any abSsigelays,
and as to whether NASDI is liable for those delays. Accordingly, NASDI's matiosummary
judgment pursuant to Rule 56 dismissing that claim is denied.

iv. As to Superior's Claim for Final Payment

NASDI contends that Superior’s claim for final payment is premature becauseotke w
has not been deemed completi, City has issued back charges against NASDI that relate to
Superior's work, andNASDI has not yet been paid by the City. Superior argues that it has
completed its work, and that the payenpaid clause is unenforceabl@he Court finds thaa
guestion of fact exists as to whetl®uperior should recenis final payment.

As to Supeior’'s final payment, the Superior Subcontract states that:

Final Payment shall be the unpaid balance of the Subcontract Amount, and shall

become due when the Work described in this Subcontract is fuly completed and

performed in accordance with this Subitanot and the Prime Contract, and is

satisfactory to and approved by Owner, Architect and NASDI. Payment of
retention, reserved amounts and final payments shall be made eto th
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Subcontractor only upon NASDB receipt of the corresponding payment from the
Owner.

(Def.’s Ex. 1 1 5.9).
The subcontracdlsostates that:

Payments otherwise due, either Progress Payments or Final Payment, may be
withheld by NASDI on account of defective work not remedied, claims fied,
reasonable evidence indicating probgbiliof fiing of claims, faiure of
Subcontractor to make payments properly to itsShldzontractors or for material

or labor, or applicable taxes, fees and fringe benefits, or reasonable doubé tha
Work can be completed for the balance then unpaid, damage to NASDI, other
subcontractors, Owner or the public, reasonable belief that Subcontralctme wi
unable to maintain the Project schedule, evidence of financial difficulty or
inability to fully perform this Subcontract, seffs or backcharges for wih, in
NASDI's reasonable opinion, Subcontractor is or wil be liable as a result of its
performance of the Work, or for any other breach of this Subcontract. NASDI
may offset against any sums due Subcontractor hereunder the amount of any
obligations of Subcontractor to NASDI, whether or not arising out of this
Subcontract. In any of the foregoing events, NASDI may, but shall not be
obligated to, make payments directly to Sulbcontractors.

(d. 1 5.8).

In November of 2015, Caruso testififtht Superior had performed its obligations under
the Superior Subcontract(Def.’s Ex. C at 272). The Plaintiffs contend that Superior is owed
over $400,000 pursuant to the Subcontract and change orders, but have not introduced any
evidence in supporf that contention.

Battistoni stated in his affidavit that “Superior may have purportedly ‘compléted’
work relatively early. . ..” (BattistoniAff. § 56). As NASDI points out, there is no evidence
that NASDI or the Architect or the City have certified the work as compldike City has
apparently also issued back charges against NASDI related to Superior’'sthabrkotal
$400,506 (SeeBattistoni Aff. 1 ; Def.’s Ex. B.

First, the Court finds that clause 5.9 of the Superior Subcontract does na areat

condition precedent to Superior's payment, but instead fixes a time for paymestseminal
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case on the construction of-salled “paywhenpaid” chuses,SchulerHaas Elec. Corp. v.
Aetna Cas. & Sur. Cp49 A.D.2d 60, 371 N.Y.S.2d 20&th Dep't 1975),aff’d sub nom.
SchulerHaas Elec. Co. v. Aetna Cas. & Sur. C# N.Y.2d 883, 357 N.E.2d 1008.{r. 1979
summarized the law in New York as follows:

if the parties clearly expressed an intention thasutecontractor . .should have

the right to be paid or to sue on the payment bond until all questions relating to
the contracts have been resolved and the owner has made his final payment due
under tle contract to the general contractor, such agreement would be binding,
and it would constitute a condition precedent to [a subcontraftetion against

the surety.

Id. at 64, 371 N.Y.S. at 210. However:

In the absence of a clear expression in theraonhipapers that the credi risk of

the general contractor and the delay in payment frequently attending on
construction projects are meant to be shifted to such suppliers and subcontractors
the contract instruments should not be construed as intendihgassumption.
Indeed, it is presumed that the parties did not intend that payment of the small
subcontractors should await the determination of an extended legal dispute
between the owner and general contractor over an issue not concerning him or his
work.

Id. In affirming the decision by the Fourth Department in favor of the subcontractor, the New
York State Court of Appeals held:
If as here there is no express language to the contrary in the written document
(and no extrinsic evidence), the standanlld seem to be that where payment is
stipulated to occur on an event, the occurrence of the event fixes only the time for
payment; it is not to be imported as a substantive conditon of the legal
responsibility to pay.
SchulerHaas 40 N.Y.2dat 885, 357 N.E.2d at 1003.
Therefore, clauses relating to payment and risk must be carefuly analyzete rioirtke
whether thecontractor and the subcontractor have clearly agreed to transfer the risk- of non

payment to the subcontractor, or whether thguage is ambiguousFederal ourts have found

that clauses that provide that the subcontractor wil be paid after the contsap#m by the
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owner have been held to fix a time for payment rather than create a conditiodeptette
payment. See NouveaaIndus. Inc. v. Liberty Mut. Ins. GdNo. 08 CIV. 10408 CM, 2011 WL
10901796, at*9 (S.D.N.Y. Sept. 7, 2011)

To that end, clausabat merely fix a time for payment have been construed to only allow
for a reasonable period of time after the compietd the subcontractor’'s work.Conviron
Controlled Environments, Inc. v. Arch Ins. CdNo. 14CV-2030(ADS)(SIL), 2015 WL
12556060 at *6 (E.D.N.Y. Nov. 13, 2015)Spatt, J.)(quoting Nouveau Indus.2011 WL
10901796, at *p see also Power Partners MasTec, LLC v. Premier Power Renewable Energy,
Inc., No. 14CVv8420, 2015 WL 774714, at *2 (S.D.N.Y. Feb. 20, 2015) (confirming arbitration
award where ‘“[tlhe Arbitrator [] determinedaththe ‘paywhenpaid’ clause did not excuse
Premier Power from its obligation to pay MasTec. The Arbitrator determined tpaywhen
paid’ clause affords a general contractor a ‘reasonable’ time to pay a subcordrattiirat
‘three years was an uniamable period of time to withhold payment from MasTec for its

completed work.”™ (internal citations to the record and alterations omitteldfzel & Buehler,
Inc. v. Lovisa Const. CoNo. CV-92-384, 1993 WL 276971, at *3 (E.D.N.Y. July 20, 1993) (“It
is clear that clauses that merely provide that the subcontractor will be tidhaf owner pays
the general contractor do not create a condition precedent to payment of the subcomtragtor
are construed as allowing the general contractor to postpymaeept to the subcontractiwr a
reasonable period of time aftehe completion of the subcontract work.” (emphasis added)
(collecting cases)Action Interiors, Inc. v. Component Assembly Systems 388 .N.Y.S.2d 55,

56 (2d Dep’t 1988) (stating that @ovision providing that payment to subcontractor was not due

until the owner paid the general contractor, “while providing for a postponement oémmagon

permit the general contractor an opportunity to obtain funds from the owner, onhesetinzit
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payment be delayed for a reasonable time after completion of the subcontract (wbekrial
citations omitted));SchulerHaas 49 A.D.2d at 64, 371 N.Y.S.2dat 210 (“[C]ourts have
recognized that as a practical matter the suppliers and small contractorgeordastruction
projects need reasonably prompt payment for their work and materials in order for them to
remain solvent and stay in businéks.

Conviron a case prdously decided by this Court, is almost directly on point. In that
case the plaintiff soughtjnter alia, the balance of its payment. The provision of the contract in
Convironwhich dealt with final payment stated:

after the completion of all the work Framan shall give written notice to the Owner

and the Consultant that all the work is ready for inspection and final acceptance.

The Owner and the Consultant shall promptly make such inspection and, if they

shall determine that all the work has been satisfdy completed, the Owner

shall thereupon by written notice advise Framan that it accepts such work.

2015 WL 1255606t *6 (internal alterations omitted). The Court held that the provision was
insufficient to defeat the plaintiff's motion for summajndgment for final payment because
“[flederal courts within this Circuit have recognized that such contractualeslaugich merely

fix the time for paymento a subcontractor, are construed as allowing the general contractor to
postpone payment to the subcontractor only foeasonable period of timafter the completion

of the subcontract work Id. (internal citation and quotation marks omitted) (emphasis in
original).

Therefore, clause 5.9 of the Superior Subcontract does not create a cprelitedent to
Superior's payment, but instead fixes a tif@ a reasonable period of time, for Superior to
receive payment. As at least three years have passed since Superior completled\ia Sir

cannot rely on that clause in support of its motion for summary judgment. A reasonable period

of time has long since passed.
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However, NASDI contends that clause 5.2 of the Superior Subcontract doeg clearl
transfer the risk of nepayment to Superior. Again, the Court disagredsstead of clearly
trarsferring the risk of nopayment to Superior where defective work is allegedly the fault of
Superior, clause 5.2 merely states tpayments to the subcontractonay be withheld by
NASDI.” (Def.’s Ex. | § 5.2). The Court finds that such a vague, pexmistatement does not
support NASDI’'s motion for summary judgment. It is not clear from clause 5.2 th8DNWill
withhold any payments that are deemed the fault of NASDI; instead, as the wordinglatifiee
states, NASDI may withhold paymentsAs was the case with clause 5.9, such a statement
merely fixes a reasonable period of time for Superior to receive its paymespite NASDI's
evidence that the City has issued back charges against it related to NA®EK, <he Superior
Subcontract does notearly state that such moneyst bewithheld from Superior.

Therefore, there is a question of fact as to whether Superior should recemalits f
payment. Accordingly, NASDI's motion for summary judgment on Superior's claim for final
payment is deed.

[Il. CONCLUSION

For the above stated reasons, NASDI's motion for summary judgment pursuant to Rule
56 dismissing the second amended complaint is granted in part, and denied in pagtanted
to the extent that all of Harrison’'s and Diveesfs claims are dismisseds are Superior's
claims for specific charges, and all claims for extra work, change orders, and profitgshari
except for those related to the extra work for open concrete PSI upgrade change lriders

denied to the extent that Superior's delay claim and claim for final paysoevive.
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Itis SO ORDERED:
Dated:Central Islip, New York
August 3, 2018

/s/ Arthur D. Spatt

ARTHUR D. SPATT

United States District Judge
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