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EASTERN DISTRICT OF NEW YORK U.S. DISTRICT COURT
......................................................... X EASTERN DISTRICT OF NEW YORK
SUPERIOR SITE WORK, INC., DIVERSIFIED LONG ISLAND OFFICE
CONSTRUCTION CORP. and HARRISON
AVENUE PROPERTIES LLC, MEMORANDUM OF
Plaintiffs, DECISION & ORDER
14-cv-1061 (ADS) (SIL)
-against-
NASDI, LLC,
Defendant.
_________________________________________________________ X
APPEARANCES:

Zabell & Associates, P.C.
Attorneys for the Plaintiffs

1 Corporate Drive, Suite 103
Bohemia, NY 11716

By: Saul D. Zabell, Esq., Of Counsel
John E. Osbourne P.C.

Attorneys for the Defendant
841 Broadway, Suite 500
New York, NY 10003

By: Dana Hamilton Crow, Esq., Of Counsel
SPATT, District Judge.

This cases arises from allegations tihat Defendant NASDI, LLC (“NASDI”), a general
contractor hired to construct arnkgtic facility in Staten Islan¢the “Project”) by the New York
City Department of Parks anceBreation (“DPR”), breached (i)sabcontract with the Plaintiff
Superior Site Work, Inc. (“Super” or “Subcontractdi) to perform construction services on the
Project (the “Subcontract”); (ian oral agreement with theaiitiff Diversified Construction
Corp. (“Diversified”), a subsidiary of Superi for commissions in exchange for negotiating

with other subcontractors to perfn services on the Project flomver prices; and (iii) a lease

agreement with the Plaintiff Harrison Avenue PraesrtLLC (“Harrison”) to rent office space.
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On February 19, 2014, Superior, Diversifiedd &tarrison (collectively, the “Plaintiffs”)
filed a complaint which asserted four commaw claims against NADSI for (i) breach of
contract; (ii) conversion; (iiifraud in the inducement; and (iupjust enrichment. In addition,
the original complaint named Travelers Casuaitg Surety Company of America (“Travelers”)
as a Defendant and asserted allegations suggebat Travelers was ligbas a surety under a
bond it issued to NASDI. However, the origicaimplaint did not assert any claims against
Travelers.

On April 30, 2014, NASDI filed a motion pursudn Federal Rule of Civil Procedure
(“Fed. R. Civ. P.”) 12(b)(6) to dismiss the coliaipt in its entirety. Also on April 30, 2014,
Travelers filed a separate motion to dismisscthraplaint as against it em though the Plaintiffs
failed to allege a claim against Travelers.

On May 20, 2014, the Plaintiff filed an ameddmmplaint which added a fifth cause of
action against Travelers forusetyship” (the “FAC”).

On March 14, 2015, the Court rendereceaision (the “March 15, 2015” Order”) (i)
dismissing without prejudice Superior’'s claim against NASDI for breach of contract; (ii)
dismissing without prejudice Diveafied’s breach of contract aim against NASDI; (iii) denying
NASDI’s motion to dismiss Harrison’s breach aintract claim; (iv) dsmissing with prejudice
Superior’s claim against NASDI for unjust esirment; (v) denying NASDI's motion to dismiss
the unjust enrichment claims asserted by Diviedidnd Harrison; (vi) dismissing with prejudice
the Plaintiffs’ claim against NASDI for convérs; and (vii) dismssing with prejudice the
Plaintiffs’ “suretyship” chim against Travelers.

Thus, the only remaining claims were (i) Diversified’'s unjust enrichment claim against

NASDI; and (ii) Harrison’s breach of contraamd unjust enrichmetaims against NASDI.



On April 13, 2015, the Plaintiffs timely filed a second amended complaint (“SAC”)
which added new allegations to the previousgnissed breach of contract claims asserted by
Superior and DiverBed against NASDI.

Presently before the Court is NASDEscond motion pursuant to Fed. R. Civ. P.
12(b)(6) to partially dismiss Superisibreach of contract claim.

For the reasons set forth below, the Counie'e NASDI'’s partial motion to dismiss.

I. DISCUSSION

The Court assumes familiarity with the Sabtract and the relevant background set forth
in the March 14, 2015 Order and need not re-stetesame alleged facts here. Accordingly, the
Court will proceed directly to the relevant legiédndards and the parties’ legal positions.

A. The Legal Standards

In considering a motion to dismiss pursuemFed. R. Civ. P. 12(b)(6), the Court
generally *“accept[s] all llegations in the complaint as traed draw all inferences in the non-

moving party’s favor.” _LaFaro v. New Yor€ardiothoracic Grp., PLLC, 570 F.3d 471, 475 (2d

Cir. 2009) (quoting Miller v. Wolpoff & Abramson, L.L.P., 321 F.3d 292, 300 (2d Cir. 2003)).

However, a complaint must plead “enough factsatesa claim to relief that is plausible on its

face” to survive a 12(b)(6) motion to dismifBell Atl. Corp. v. Twomly, 550 U.S. 544, 570,

127 S. Ct. 1955, 1974, 167 L. Ed. 2d 929 (2007). In particular, “[w]hile a complaint attacked by
a Rule 12(b)(6) motion to dismiss does not neddiléel factual allegatius . . . a plaintiff's

obligation to provide the ‘groundsf his ‘entitle[ment] to reliefrequires more than labels and
conclusions, and a formulaic recitatiof a cause of action’s elememidl not do.” Id.; see also

Ashcroft v. Igbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 1949, 173 L. Ed. 2d 868 (2009)

(“[T]hreadbare recitals of the elementsaofause of action, supported by mere conclusory



statements, do not suffice.”) (citation omitted); Luna v. N. Babylon Teacher’s Org., 11 F. Supp.

3d 396, 401 (E.D.N.Y. Apr. 7, 2014) (“Conclugallegations of legal conclusions
masquerading as factual conclusions will notisafto defeat a motion to dismiss.”) (citing

Achtman v. Kirby, Mclnerney & Squird LP, 464 F.3d 328, 337 (2d Cir. 2006)).

The parties’ briefs assume New York law applto Superior’s breach of contract claim,
and the Subcontract contains a New York chaf law provision. (See the March 15, 2014

Order at 12—-13); see also Cap GemimdE& Younqg, U.S., L.L.C. v. Nackel, 346 F.3d 360,

365 (2d Cir. 2003) (*“New York cots generally defer to the cloei of law made by the parties
to a contract . . . New York law allows a cotardisregard the partieshoice when ‘the most
significant contacts' with the matter in dispute &r another state.”) (quoting Cargill, Inc. v.

Charles Kowsky Res., Inc., 949 F.2d 51, 55 (2d ©81)). Accordinglythe Court will apply

New York law to Superior’s breaadf contract claim.
Under New York law:

In order to state a claim of breach ohtract, the complaint must allege: (i) the
formation of a contract between the parti@yperformance by the plaintiff; (iii)
failure of the defendant to performnd (iv) damages.” Johnson v. Nextel
Comm’ns. Inc., 660 F.3d 131, 142 (2d G011) (citing_Eternity Global Master
Fund Ltd. v. Morgan Guar. Trust Co. of N.Y., 375 F.3d 168, 177 (2d Cir.
2004))[.]

(The March 14, 2015 Order at 14.)

B. As to Superior’s Breach of Contract Claim

In the FAC, Superior asserted that NA3Ibeached the Subcontract for failing to pay
Superior for the following expenses: “@%76,541.39 for “work completed pursuant to the
[Subcontract] and successive @ba Orders”; (ii) $47,320.39 for “sace and materials, and/or

costs properly incurred andantgeable in further of” its performance; (iii) $298,855.01 for



“multiple Change Orders [that] have been submitted to [DPR]"; and (iv) $1,534,952.21 for
damages caused by the “delayed aceeaf augur cagales by [DPR].”

In the March 14, 2015 Order, the Court dismisggthout prejudice Superior’s breach of
contract claim because although there was no disgmito the existenoé the Subcontract, the
FAC failed to point to a “spectiprovision [of the Subcontract]ahwould giveit the right to
receive these payments under the Subcontrg¢the March 14, 2015 Ordat 14.) The Court
found Superior’s failure to do so to be fatalttoclaim, “especiallyvhere, as here, the
Subcontract provides for a complicatedaestructured payments.”_(Id. at 16.)

The SAC purports to curedltdeficiencies in the FABy adding block quotes from
certain sections of the Subcontract and aoldti allegations under the heading of one single
breach of contract cause of action.

However, for the purpose of clarity, the@t will construe the SAC as essentially
asserting five separate breach of contctatns: (i) NASDI breached the Subcontract by
refusing to pay Superior $132,408.06 “for servicetemals, and/or costs properly incurred in
furtherance of the [Subcontract] and succesSivange Orders,” see SAC at 1 19-27; (ii)
NASDI breached the Subcontract by allegadifusing to pay Superior $752,469.89 for extra
work performed by Superior pursuant to “mukighange orders,” see SAC at 1 28-32; (iii)
NASDI breached the Subcontract by refigsto pay Superior for $ 1,534,952.51 in additional
expenses it incurred as a reaflDPR’s delay in apmving certain materials that were necessary
to Superior’s performance, see SAC at 1 33G8bNASDI breached an oral agreement with
Diversified for failing to pay Diversified ceaxin commissions thait allegedly earned by

negotiating agreements with ottsib-contractors to perform work on the Project for lower



prices; and (v) NASDI breachedesase agreement with Harrison by failing to pay its agreed
upon monthly rental rat@r thirty-two months.

In its present motion, NASDI seeks to disntiss first three breach of contract claims
asserted by Superior. The Court will naddress the viabilitgf these claims.

1. As to “Services and Materials”

As noted, the SAC alleges that NASDEbched the Subcontract by refusing to pay
Superior $132,408.06 “for services, tewdals, and/or costs propeitycurred in furtherance of
the [Subcontract].”

Under the terms of the Subcaatt, NASDI agreed to pay Berior an estimated total
sum of $4,890,365. (December 16, 2010 Subcontract]lZadd., Ex. B (the'Subcontract”), at
8 5.1; see also Schedule at 8§ 5.1.) Howeverfithe contract price [was] to be determined
based on the actual quantities inst@lfor each respective item(See Subcontract Schedule at 8§
5.1)

Further, the Subcontract prod for a structured set of “Progress Payments,” which
were to be made by NASDI to Superior on anthly basis. (See Suiatract at § 5.3.)
Specifically, on the 25th day of every monthe Bubcontract requiresuperior to submit “a
written requisition for payment complete wihfficient breakdown data to permit checking and
approval, and in a form acceptable to NASBbwing the proportion of the Work completed to

that date.” (Id. at § 5.2; see alSabcontract Schedule at § 5.2.)

In addition, every week, Superiwas required to provide ditemized list” of its “labor
and material costs” for “verification by NASDI (See Subcontract at § 3.3; Subcontract
Schedule at 8 5.2.) In turn, NBSwas required to “fund [Superipon a weekly basis for all

labor and material expenditures.” (Subcont@aitedule at § 5.2.) Maver, “[a]ll monies



advanced to [Superior] by NASDWvere to] be deducted off the approved [Superior] payment
application for that period.”_(1d.)

Once the application for the monthly Progress Payment was submitted to NASDI,
NASDI deducted from it (i) “a reserve amouuel to the amount withheld by [DPR] for the
Subcontractor’'s Work™; (ii) “all previous paymetfitand (iii) a “retentiori reserve equal to 5%
of the amount requested. (Subcontra@ &t3; Subcontract Schedule at § 5.3.)

Further, the Subcontract stated:

The balance of the amount of saiquesition, when approved by NASDI and/or

[DPR], shall be paid to Subcontractor viithen (10) days of NASDI's receipt of

payments from [DPR]. The Subcont@ctinderstand and agrees that [DPR’s]

payment to NASDI is a condition precetlém NASDI's obligation to pay the

Subcontractor.

(Subcontract at § 5.3.)

In addition, Section 5.8 of the Subcontrsietted that NASDI “may” withhold Progress
Payments and the Final Payment to Sigp®n a number ofrounds, including:

defective work not remedied, clairfied, reasonable evidence indicating

probability of filing of claims, failure of Subcontractor to make payments

properly to its Sub-subcamatctors . . . , reasonaldeubt that work can be

completed for the balance then unpaidndge to NASDI, other subcontractors,

[DPR] or the public, reasonable beltbat Subcontractor will be unable to

maintain the Project schedule, . . . ardoy other breach dhis Subcontract.

(Id. at §5.8.)

Final payment to Superior was to be “thgpaid balance of the Subcontract amount.”
The final payment was also subject to a number of “conditions precedent,” including:

(i) “Superior fully completed the Woretescribed in the Subcontract”;

(if) the Work is “satisfactory to anabproved by [DPR], Arakect, and NASDI”;

(iii) “delivery to NASDI of all manuals‘as-built’ drawings, guarantees, and
warranties for material and equipnt furnished by Subcontractor”;



(iv) “receipt of Final Payment fd8ubcontractors [sid]Vork by NASDI from
owner”;

(v) “furnishing to NASDI of satisfactorgvidence by Subcontractor that all labor,
applicable taxes, fees and fringe biéseand material accounts incurred by
Subcontractor in connection with \Akchave been paid in full”;

(vi) “furnishing to NASDI a completed Affidavit Release of Lien and Waiver of

Claim by Subcontractor arahy Sub-subcontractors in a form satisfactory to

NASDI”; and

(vii) “an agreement holding NASDI affBPR] free and harmless from any and

all claims arising out of or in conneati with this Subcontract and in compliance

with any other requiremenf the Prime Contract.”

(Id. at 88 5.9, 5.10.)

The SAC alleges that Superior complied ‘twihese sections tiie [Subcontract]” and
“submitted written requests for payment completih wufficient itemized lists of weekly labor
and material expenditures to Defendant NASOISAC at 11 23, 24.) The SAC further alleges
that Superior breached Sections 5.2 and 5.3 of the Subcontract because NASDI “refused to pay
Plaintiff Superior [$132,408.06] farervice and materials, andfwsts properly incurred and
chargeable in further of the [Subcontract{ltl. at 1 19.) Accoridg to the SAC, the
$132,408.06 includes: (i) $7,492.18 for “raw materiarges”; (ii) $22,350 for a “back-charge
for pre-cast planking lay-out{(jii) “$20,000 for fueling of Defadant NASDI’s equipment”; and
(iv) $82,585 for “crane usage.” (Id.) By t@eurt's computation, these charges add up to
$132,427.18, which is slightly more than the $132,408.06 that the SAC claims is the total
amount sought by Superior fits “services and materials.”

Despite Superior’s inaccurate math, the €éinds that the SAC adequately alleges a
breach of contract claim for $132,408.06 in “services and materials.”

There is no dispute as to the first elemenhamely, that the parties agreed to and are

bound by the Subcontract. In addition, the S#l€ges that Superior complied with the
8



conditions in Section 5.2 by submitting the “written requests for payment complete with
sufficient itemized lists of weekly labor and t@aal expenditures to Defendant NASDI.” (SAC
at 1 23, 24.) Finally, the third and fourth elemeafta breach of contca claim — namely, that
NASDI breached the Subcontrastd that Superior suffered dages as result of the breach —
are satisfied because the SAC allegeshi#eB DI refused to pay Superior for $132,408 in
“services and materials” thatutas allegedly entitled to receiwinder the Subcontract. (See id.
at119.)

The Court acknowledges that itrist entirely clear wheth&uperior is entitled to be
reimbursed for all of the “services and materidseeks under the Subdoact. As the Court
made clear in its March 14, 2015 Order, while NA&ist provide Superior with weekly funds
for the“labor and material expenditures,” thosg@enses are later deducted by NASDI from any

Progress or Final Payments made to Supe(®ee Subcontract Schddat § 5.3; see also

March 14, 2015 Order at 17.)

Therefore, if there is édence produced in discovery that shows the $132,408 Superior
seeksare “service and materials” reied to “labor and materiaxpenditures,” then NASDI did
nothing improper by deducting thosgpenses from its monthly Pregs Payments to Superior.

However, the Court cannot resolveela question without making factual
determinations that are impropeagrthis early stage of the t@tion. Accordingly, construing the
allegations in the SAC as true, the Court fitftlt Superior has plalny alleged that NASDI
breached the contract by failing to pay Supe$il32,408 for “service and materials” under

Section 5 of the Subcontract.



Nevertheless, NASDI asserts that Superiolém fails because the SAC does not “even
generally allege compliance with [the] Subcodatisection 6.2, 6.4, or 6.6.” (The Def.’s Opp’n
Mem. of Law at 8.) The Coudisagrees for two reasons.

First, Section 6 of the Subcontract, describechare detail belowsets forth the process
that Superior must follow in order to be caangated for extra work directed by NASDI or DPR
pursuant to written “change omde’ (See Subcontract att82—-6.4.) The SAC alleges that
NASDI refused to pay Superior $132,408.06 “forvéze and materials alfor costs properly
incurred and chargeable in furtherance ef @ontract and successive Change Orders under
Sections 6.4, 6.6, 6.7 of the [Subcontract].’ACSat 1 19.) The SAC goes on to quote
extensively from Section 5 t¢iie Subcontract relating to NA$B obligation to pay Superior
Progress Payments and the Final Payment ssefta that NASDI breached these provisions by
refusing to pay Superior for “these servieesl materials.” (See id. at 11 20-25.)

Although this section of the SAC is not a modktlarity, the Court fads it reasonable to
read these allegations toggest that at least sometbé $132,408.06 that NASDI allegedly
refused to pay Superior relatedthe monthly Progress Paymefusthe regular “Work” defined
by Section 5 and Rider A of the Subcontraat aot to “extra work” performed pursuant to
Section 6. Thus, the conditions precedent set for8ection 6 for “extra work” do not appear to
apply to all of the $132,408.06 in damages soughtupeBor and thereforeannot, at this stage
of the litigation, provide a basis for dismisgiSuperior’s breach @ontract claim.

Second, Superior does allege that it gdhyecamplied with the “catractual obligations
for payment” as set forth in Section 6 of the Subcontract. (See SAC at  28.)

Fed. R. Civ. P. 9(c) states, “In pleaditmnditions precedent, it suffices to allege

generally that all conditions precedent hageuwred or been performed.” Although there is

10



scant binding case law in this Circuit regarding.He. Civ. P. 9(c), most district courts have
interpreted the rule to require,rabst, a “general avermentttee satisfaction of any conditions

precedent.”_See In re Residial Capital, LLC, 524 B.R. 563, 584 (Bankr. S.D.N.Y. 2015)

(“Courts in the Second Circuit are largelyagreement that ‘a gers allegation that all
conditions precedent have been met ... is sufficeensatisfy Rule 9(c).””) (quoting Beautiful

Home Textiles (USA), Inc. v. Burlington Coat Factory Warehouse Corp., No. 13 Civ. 1725

(LGS), 2013 WL 3835191, at *3 (S.D.N.Y. Jutp, 2013)); Mendez v. Bank of Am. Home

Loans Servicing, LP, 840 F. Supp. 2d 639, 648 (E.D.N.X22(Spatt, J) (“[l]tis clear that even

where courts require allegations in the complairth regard to the s$afaction of conditions
precedent, courts have consmtg accepted only general anggnts of their fulfilment.”);

Cohen v. LTF Real Estate Co., No-Q¥-4591 (JTB) (ARL), 2009 WL 1373542, at *4

(E.D.N.Y. May 15, 2009) (“The compl# alleges that Cohen ‘has fully performed all covenants
and conditions precedent to be performed omarsunder the terms of the Agreement.’ . . .
Although LTF does not believe thidtere is evidence tsupport that allegain, there is no basis
for dismissing the claim at this juncture as a matter of law.”).

Accordingly, even if the conditions set foih Section 6 are appable to Superior’s
breach claim for $132,408.06 in “services and mmag” the Court finds that the general
allegation contained in the SACathSuperior complied with theqairements of Sections 6 is
sufficient to satisfy Rule 9(c) and sureia Rule 12(b)(6) motion to dismiss.

In sum, the Court finds that Superior Isafficiently alleged a lerach of contract claim

arising from NASDI's alleged refusal to p&yperior $132,408.06 for “sgces and materials.”

11



2. As to “Extra Work”

The SAC also asserts that NASDI breactiedSubcontract by failing to compensate
Superior for extra work that Superior allegegdrformed pursuant to “multiple Change Orders.”
(See SAC at 1 28.)

The scope of the work to be performedSaperior under the Subitract is defined by
the Schedule to the Subcontract and theiBpatons provided by NASDI, DPR, and the
engineer and architect appointed byRFDRSee Subcontract at § 1.1.)

However, as the Court noted in its Miart4, 2015 Order, the Subcontract provides
NASDI with the ability to “make changes in, atioins to and deletions from the Work to be
performed under th[e] Subcontract.” (Id. at § 6T that end, the Subcontract states that no
changes to the scope of the Work or the @amtprice can be made “except on the prior written
order of NASDI” which indicates that NASDI parove[s] and accept[s]” the proposed changes.
(Id. at § 6.2.)

The Subcontract further specifies:

For changes directed by NASDI, which NBBagrees that the extra work is

compensated|[,] [Superior] shall be entitl® an adjustment in the Subcontract

price, provided [Superior] gives NASDI itten notice within five (5) days and

shall submit the actual Change Order Requasiin ten (10) dgs after receipt of

the proposed instruction, and prior to penfing such changed work. Failure to

provide such notice shall be deemegejudice NASDI’s rights and to constitute

a waiver of such claims by [Superior].

(Id. at 8 6.4.)

The Subcontract states that if the partiesgiisa “as to what constitutes extra work or

additional work or the payment therefor, [Superior] shall proceed with such work after

making a written request for a change order aadl kbep an accurate account of all field costs

thereof and may pursue his claim pursuarthis Subcontract.” _(Id. at § 6.8.)

12



The SAC alleges that “[the] Plaintiff Superiand Defendant NASDI entered into several
binding and enforceable Subcontr@ttange Order agreementsidaas a result, the original
Subcontract price of $4,890,365 svallegedly revised to $8,115,961. (SAC at § 12, 14, 15.)
Although Superior has completed “all aspectsvofk” on the Project, NASDI has allegedly
only paid Superior $5,185,505.68. (See SAC at 1 17, 18.)

Separately, the SAC alleges that Superior submitted “multiple Change Orders” to DPR
for the following amounts: (i) $22,050.60 for “OpenmniE and Material Chrge Orders”; (ii)
$150,000 for “Pile Cap and Grade Beam Reppfii§) $153,870.09 for “Open Concrete PSI
Upgrade Change Orders”; (iv) $74,359.94 foelfar Parking Lot”; (v) $176,372 for “Rebar
Slab on Grade”; and (vi) $175,817.26 for “Grade Bddmough Pile Cap.” This, according to
the SAC’s math, amounts to a total of $752,469(AC at § 28.) Here too, the SAC alleges
that NASDI breached the Subcontract by rafgdio compensate Superior for the $752,469.89 of
work it allegedly performed pursuant to the “multiple Change Orders” that it submitted to DPR.
(Id. at 11 28, 32.)

The Court finds that the SAC adequately altetiee elements of a breach contract claim.
As noted, the parties do not dispute the first elérata breach of contract claim, the existence
of the Subcontract.

Further, the SAC alleges that Superior submitted written Change Order Requests to
NASDI in compliance with its obligations uedSection 6 of the Agreement; that NASDI
approved those requests; andassult, the tal Subcontract price increased from $4,890,365 to
$8,115,961. It further alleges that Superior perfaraéaspects of the work that formed the

basis of the Change Order Regsestonstruing these allegatioms true, the Court finds that

13



Superior has adequately plddht it performed its obligeons under the Subcontract and
therefore, the second element of a breafatontract claim is satisfied.

In addition, the third and fourth elementsadbreach of contract claim — i.e., NASDI's
breach and damages to Superior — are alssfisd because the SAC alleges that NASDI
refused to pay Superior for the services if@ened on the Project psuwant to the allegedly
valid Change Orders Requests approved by NASDI.

In its present motion, NASDI asserts tBaiperior's breach clai arising from work
performed pursuant to the Change Orders Etsause the SAC “does not even generally allege
compliance with the requirements of Section 6.8hefSubcontract.” (The Def.’s Mem. of Law
at 8-9.) The Court disagrees.

First, it is not entirely claavhether the conditions set fbrin Section 6.2re applicable
to Superior’s claim. Section 6.3 only appliesdbanges in the Prime Caatt that have been
initiated by [DPRY], for acts or omissions of RRand for defects in the Prime Contract.”
(Subcontract at § 6.3.) Althougihe SAC alleges that it sulitted $752,469.89 in Change Order
Requests to DPR, it does not allege that thageests were initiated by DPR or were made in
response to acts, omissions, or defects caus&PBy Further, elsewhere in the SAC, the
Plaintiffs allege that Superior performed work pursuant to Change Orders under “Sections 6.4,
6.6, and 6.7,” which relate to requests mad&lBgDI, not DPR. Thus, Section 6.3 may not
apply to this case.

Second, even if Section 6.3 is applicable up&ior's breach clainthe SAC sufficiently
alleges that Superior satisfiite conditions precedent to radag payment for its work under

that provision.

14



Section 6.3 states that in order for Supetoadne compensated for extra work initiated by
DPR: (i) Superior must firggrovide NASDI with written notie of the requested changes “in
sufficient time and form to allow NASDI to process such claims within the time and . . . in
accordance the applicable provisions of the P@uastract [between Superior and DPR]; (ii)
Superior must then obtain a “written changedest from NASDI approving of the changes to the
Subcontract price; andifiDPR must pay NASDI for the coséssociated with Superior’s extra
work. (Id. at § 6.3.)

In their opposition memorandum, the Plaintdfssert that the SAC sufficiently pleads
that Superior satisfied the three requirementt$éosth in Section 6.3 because the SAC states that
“[the] Plaintiff Superior . . . complied with Section 3.3, 6.3 and 10.2 of the Subcontract by
submitting written requests for payment complete with itemized lists of weekly labor and
material expenditures to DefemddNASDI.” (See the PIs.” Opp’n Mem. of Law at 11-12 ;see
also SAC at 1 36-37.) In additi they contend th#fte third requiremerdet forth in Section
6.3 — namely, that DPR must first pay NASDI bef&uperior can receive compensation for its
extra work — is a “[p]ay-[w]hen-[p]aid,” whit the New York Court of Appeals has held is
unenforceable as a matter of New York poli¢8ee the Pls.” Opp’n Mem. of Law at 13-15.)

The Court agrees with the Plaintiffs’ first contention and therefore need not reach the
guestion of whether Section @r&ludes a “pay-whepaid” clause that is unenforceable under
New York law. As noted above, it is not clear thatlaintiff is requiredo plead the satisfaction
of conditions precedent to survive a Rule 12(pbhition to dismiss. For the courts that do
impose such a requirement, they have repeatedlyd general allegations that the plaintiff

satisfied the condition precedent to be sufficie®ee DiCroce v. Wells Fargo Bank, N.A., No.

13-CV-1768 (SLT)(RLM), 2014 WL 4904458, at *6 (E.D.N.Y. Sept. 30, 2014) (“Even assuming

15



that notification is a condition precedent, howetes, Bank’s arguments with respect to the first
cause of action are unpersuasivestriPlaintiff is notrequired to specially allege in the
Complaint that she notified Wells Fargo of damagthe Property. Rule 9(c) of the Federal
Rules of Civil Procedure provides: ‘In pleadiconditions precedent, it suffices to allege
generally that all conditions precedent have aedlior been performed. But when denying that
a condition precedent has occurpgdeen performed, a party mukt so with particularity.’

Fed. R. Civ. P. 9(c). Accordinglit is clear that Plaintiff di not have to plead that she

performed conditions precedent with any speityfi§); Jeda Capital-56, LLC v. Lowe’s Home

Centers, Inc., No. 5:12-CV-419 (LEK) (DER013 WL 5464647, at *5 (N.D.N.Y. Sept. 30,
2013) (*Accordingly, to the extemompletion of the water tower ‘to the satisfaction of Lowe’s’
is a condition precedent to Lowe’s obligatiorrétease the Water Tower Funds, JEDA need only

generally aver such sdastion.”); Metra Indus., Inc. v. Ranna Water & Sewer Auth., Inc., No.

3:12CV00049, 2013 WL 596064, at *3 (W.D. Va. F&b, 2013) (“Metra’s amended complaint .
... affirmatively states that ‘[a]ny and all@icable and enforceable conditions precedent under
[Contracts A and B] and applicalkew to . . . commencing thaction have occurred or been
performed.’ . ... The court is convinced that saltbgations are sufficient to satisfy Rule 9(c)’'s
liberal pleading standard and, thus, withstand a motion to dismiss.”).

Therefore, to the extent that the requiesns set forth in Section 6.3 are conditions
precedent applicable to Superior’s breach claieQburt finds that the geral allegation that it
satisfied Section 6.3 to be sufficient at thnstion to dismiss stage of the litigation.

Accordingly, the Court denies NASDI's moti to dismiss Superior’s claim that NASDI
breached the Subcontract by failing to pay Superior for work performed pursuant to Change

Order Requests approved by NASDI.
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3. As to the Alleged Delay Expenses

The FAC asserted that Superior veaiitled to $1,534,952.21 for expenses that it
incurred due to the “the delayed acceptancaugiur case piles by [DPR].” (FAC at  22.)

In the March 14, 2015 Order, the Court founattthis allegation, without more, was not
sufficient to state a breach of contract clameduse the Plaintiffs diabt point to any provision
of the Subcontract which made NASDI responsibtedelays caused by DPR. In addition, the
Court noted that:

The only provision that refers to oppitions by NASDI to pay for expenses

associated with the actions of DRFe Sections 10.2 and 10.5. Those sections

provide that NASDI has an obligationt@imburse Superior for ‘all costs

incurred[,] including attorneys’ fees, passing claim[s] onto DPR arising from

‘contractual benefits thahay be claimable on behalf [Superior].” Superior

does not point to any sections thderdo the ‘delay expenses’ sought by

Superior in the amended complainhug, the only plausible conclusion appears

to be that NASDI did not have an obligation to pay for such expenses.

(The March 14, 2015 Order at 17-18.)

The SAC attempts to cure the deficiendaemntified by the Court in the March 14, 2015
Order by asserting that Sections 3.3, 6.3, 6.4, 6d,18.2 of the Subcontraptovide a basis for
NASDI to be held liable for the alleg@missions of DPR._(See SAC at  35.)

In its present motion, NASDI asserts that Sugésibreach of contract claim arising from
its refusal to pay costs associated with DPR’sydeddll fails as a matter of law because “[t]here
is no provision in the Subcontract which maR¢ASDI responsible for delays caused by
[DPR].” (The Def.’s Mem. of Law at 9-10.)

The Subcontract is somewhat uncleathos question. As noted above, Section 6.3

states that Superior may seek an upward adjugtaiehe Subcontract jwe from NASDI “[f]or

changes in the Prime Contract that have he&ated by [DPR],for a& or omissions of the

[DPR] and for defects in tHerime Contract.” (Subcontract at § 6.3) (emphasis added).
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“Acts or omissions” are not defined byetBubcontract. In suchsituation, “it is
common practice for the courts of [New York] $téd refer to the dictionary to determine the

plain and ordinary meaning of words to a caot.” Fed. Ins. Co. vAm. Home Assur. Co., 639

F.3d 557, 567 (2d Cir. 2011) (alteration in oragin(quoting_10 Ellicott Square Court Corp. v.

Mountain Valley Indem. Co., 6343d 112, 119 (2d Cir. 2011)).

Dictionaries generally define “omission” ag][failure to do something; esp[ecially] a

neglect of duty.” Black’s Law Dictionar{iOth ed. 2014); see also The Anderson Law

Dictionary (2002) (defining omissions as “the resgjlto perform what thiaw requires” or “[a]

failure to act”); Ballentine’s Law Dictionar?2010) (defining “omissionéas “[a] leaving out. A
failure to act. The failure to do somethmdich ought to be done; not doing something
required”).

According the word “omission” its ordinargeaning, the Court finds that the alleged
failure by DPR to timely approve the Augur Piles, which are “foundational elements” that the
SAC alleges were necessary for Superior to comjitie work on the Project, could constitute an
“omission” within the meaning ddection 6.3 and therefore, prdeia basis for Superior to
submit a Change Order Request for NASDI twéase the Subcontract price. Further, as
discussed earlier, although someaiiague and general, the SAGes sufficiently allege that it
submitted a Change Order Request to NASlompliance with the conditions set forth in
Section 6.3 and that NASDI approved the requé&bkerefore, construing the allegations in the
SAC as true, the Court finds it reasonable to conclude that NASDI breached the Subcontract by
failing to pay Superior $1,534,952.51 for the additional expenses that Superior incurred as a

result of DPR’s delay impproving Superior’s asof Augur Piles.
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However, NASDI correctly notes that othgpvisions of the Sulmntract suggest that
NASDI is not responsible for the acts of DP8pecifically, Section 10.Enposed an obligation
on NASDI to “take all reasonable secure from [DPR], such caoattual benefits that may be
claimable on behalf of [Superior].” (Subcontrat®§ 10.2) (emphasis in original). However,
Section 10.5 of the Subcontract states:

NASDI shall represent [Superior] in itsagins only to the extent of passing the

claim on to [DPR] and shall not be requir® actively support such claims and

[Superior] shall retain responsibility foralproofs and processing of the claims . .

.. NASDI is liable to [Superior] with resgt to claims only to the extent that
[DPR] is determined, by litigation @ettlement, to be liable to NASDI.

(Subcontract at § 10.5) (emphasis added).

There is no allegation that Superior reqaddhat NASDI initiate claims against DPR
arising from DPR’s delayed acceptance of the AWjles. Nor is there any allegation that
NASDI ever asserted such a claim against RFSuperior’s behalfAccordingly, it is also
reasonable to conclude, as NASDI urges the Qouto, that under thesgrcumstances, Section
10.5 prohibits Superior from hdihg NASDI liable for DPR’s allged negligence.

However, at this early stage of theddtion, without additioriaevidence, it is not
possible to discern whether Section 6.3 or $acti0.5 applies to Superistbreach of contract
claim. Further, as both partiesterpretations appear to be reaable, the Court finds that, as a
matter of law, the Subcontract is ambiguousghenquestion of whether NASDI breached the
Subcontract by refusing to increabe Subcontract price as auét of the delays allegedly

occasioned by DPR’s negligence. See Serdare\Centex Homed,LC, 760 F. Supp. 2d 322,

328 (S.D.N.Y. 2010) (“On a motion to dismisise Court may resolve issues of contract
interpretation when the contract is properly bethee Court, but must resolve all ambiguities in

the contract in Plaintiffs’ favat); Gulf Oil Ltd. P'ship v. Kai & Kaniji Enterprises, Inc., No.
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09-CV-4397 DRH AKT, 2010 WL 4809654, at *5.(EN.Y. Nov. 19, 2010) (denying a motion
to dismiss a breach of contrataim “[s]ince reasonable minds could disagree as to the meaning
of the Reseller Agreement, [and] the Court fitlalst the contract is ambiguous as a matter of

law”) (alteration added); Bank of Am. Guorv. Lemgruber, 385 F. Supp. 2d 200, 226 (S.D.N.Y.

2005) (*[wW]hen the language of a contract iskaguous, its construction presents a question of

fact,” which of course precludes summary dissal.”) (quoting Jacksardeights Medical Group,

P.C., v. Complex Corp., 222 A.D.2d 409, 411, 634 N.Y.S.2d 721, 722 (2d Dep’t 1995)).

Accordingly, the Court also denies NASDit®tion to dismiss Superior’s breach of
contract claim arising fror®PR’s alleged delays in aggting the Augur Piles.
[I. CONCLUSION
For the foregoing reasons, the Court deNASDI’s partial motion to dismiss in its

entirety.

SO ORDERED.
Dated: Central Islip, New York
February 9, 2016

/s/ Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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