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SPATT, District Judge.

On February 19, 2014, the PlaifgiSchwartzco Enterprises, LLC (“Schwartzco”), a
New York limited liability @mpany; the Meat HouseRoslyn LLC(*TMH Roslyn”), a New
York limited liability company; and Arnold M. Schwartz, an individual resident af Nerk
(collectively the “Plaintiffs”) filed a complaint containin@ tauses of actioagainst the
Defendants TMHVianagement, LLC (“TMH Management”); TMH Ventures, LLC (“TMH
Ventures”); Meat Housing Franchising, LLC (“MHF”); Justin RosbéRpéberg”); Thomas
Brown (“Brown”); and Kerry Miler (“Miller”)(collectively the “Defendants”). In essence, the
Plaintiffs alleged that the Defendants orchestrated a fraudulent scheme involving the sale of
MHF franchise and area developer rights to the Plaintifigolation of certain state franchising
laws and regulations, among other statutes.

Each of the Defendantiefaulted except for Brown, a managing member of MHF. Only
one claim, the fifteenth cause of action sounding in an alleged violation of the New York

Franchise Sales Act, N.Y. Gen. Bus. Law 88 &88eq. (the “NYFSA”), directly referenced

Brown.



On July 24, 2014, Brown moved pursuant to Federal Rule of Civil Procedure (“Fed. R.
Civ. P.”) 9(b) to dismiss the complaint for failuregiead with the requisite particularity.

On September 19, 2014, the Plaintiffs cross-moved pursuant to Fed. R. Civ. P. 15(a) for
leave to file an amended complaint. The proposed amended complaint contains 21 causes of
action, none of which are specifically directed toward Bravome

In opposing the Plaintiffs’ cross-motion to amend the complBnakyn primarily
contests the futility of the proposed causes of action. Indeed, Rlo@snot arguthat the
proposed amendment was prompted by bad faith on the part of the Plaintiffs or thaintifesPla
unduly delayed in seeking leave to ameR&dther Brown conclusorilyassertshat he “would
certainly be prejudiced by allowing such an amendnvemth consists no less than 74 pages
and often reads as a legal brief, because it would force him to expend significant additional
resources in responding thereto and unnecessarily dslagtttful dismissal from this
litigation.” (Brown’s Reply Br., at 10.) The Court notes that to the extent the mdposended
complaint contains legal argumenBspwn has had ample opportunity to resptmthose
arguments, thereby minimizing any préice.

Where, as here, the Plaintiff seek to amend his complaint while a motion to dismiss is
pending, a court “has a variety of ways in which it may deal with the pending motiantssli
from denying the motiofto dismiss]as moot to considering tmeerits of the motion in light of

the amended complaint.” Roller Bearing Co. of Am., Inc. v. Am. Software, Inc., 570 F. Supp. 2d

376, 384 (D. Conn. 2008)(internal quotation marks and alteration omitted). “An amendment to a
pleading is futile if the proposed claim could not withstand a motion to dismiss pursuadt to F

R. Civ. P. 12(b)(6).” Annunziato v. Collecto, Inc., 293 F.R.D. 329, 333 (E.D.N.Y. 2013)(citing

Lucente v. Int'l Bus. Machs. Corp., 310 F.3d 243, 258 (2d Cir. 2002)). “Therefore a proposed




amendment is not futile if it states a claim upon which relief can be gravéalt? v. Board of

Educ. of Hoosick Falls Cent. School Dist., No. 1.@®—0507 (GTS)(CFH), 2013 WL 4811958,

*4 (N.D.N.Y. Sept. 10, 2013)(citations omitted).
“As the [P]laintiffsdo not seek to add new defendants and [Brown] had sufficient
opportunity to respond to the proposed amended complaint, the merits of the motion to dismiss

will be considered in light of the proposed amended compldtiatelg v. MVP Health Car&66

F. Supp. 2d 137, 140 (N.D.N.Y. 2012). “Indeed, if the proposed amended complaint cannot
survive the mabn to dismiss, then plaintiff$rossmotion to amend will be denied as futile.”

(citing Dougherty v. Town of N. Hempstead Bd. of Zoning Appeals, 282 F.3d 83, 88 (2d Cir.

2002).
I. BACKGROUND

Unless otherwise statedhet following facts are drawn from tipegoposed amended
complaint, and construed in a light most favorable to themowing parties, the Plaintiffs.
A. The Parties

Schwartz a surgeon, is the 100% owner of Schwartzco.

The Meat House franchise system includes butcheries that prepare aethgelieats,
fine cheeses, wine, groceries, prepared foods, and other gourmet food items.

TMH Management was established by The Meat House franchise system to manage The
Meat House stores and franchises. Rosberg and the non-partyPaasoii'Parent”)are the co
founders and members of TMH Management, and Rosberg is its registered agent.

TMH Ventures was established by The Meat House franchise system to facilitate
investment in and development of The Meat House brand. Accorda@ptt? Franchise

Disclosure DocumentsFDDs), TMH Ventures “is an operations management company created



to undertake joint business ventures with Area Developers in California, Floridho@idand
New York.” Rosberg and Brown are-6munders and members of TM¥entures and Rosberg
is its registered agent.

MHF was established by the Meat House franchise system for the pufedieng
Meat House franchiseddHF is the franchisoand holder of the trademark for The Meat House
franchise gstem Rosberg is MHF’s registered agent. Rosberg is also allegedly a “control”
person of MHF under § 691(3) of the NYFSA.

The nonpartyParent is the Managing Member and President of MHF and co-founder
and member of TMH Management and TMH Ventures. Parent is also allegedlyral*cont
person of MHF under § 691(3) of the NYFSA.

Brown is the ChieBusinesses Development Officer, Executive Vice President of Sales
& Marketing, and a Managing Member of MHF, as well as an officer of TMH Management and
TMH Ventures. He is a efounder and member of TMH Ventures. Brown is also allegedly a
“control” person of MHF under 8§ 691(3) of the NYFSA.

Miller was another principal of the Meat House, but hasestleclared bankruptcy. The
Plaintiffs are pursuing their claims against Miller in an adversarial bankrppdceeding.

B. Factual History

Beginning in early 2010, the Defendaatkegedlypursued Schwartz, the sole investor in
Sdhwartzco, to induce him to invest in acquisition rights to franchise and develop The Meat
House stores in Westchester, New York; New York City; and Long Island.

The Defendants allegedly targeted Schwartz through his ne@aw Tobera low-level
employee inie Meat Housé&andise system The Plaintiffs ultimately invéed more than $2

million in The Meat Housé&anchise system.



According to the Plaintiffs, the Defendants made “material faiseepresentations
(and/or omissions verbally and in writing to the Plaintiffs; “eslfalse, inflated, and misleading
cherrypicked information, and generated numerous fraudulent financial spreadsheets and
financial statements about the Meat House’s current business and profitaizlitding false
earnings claims), and what Plaintifsuld expect to generate in New York, wjthe]
Defendants operating the businé¢®roposed Amended Compl. [*Amended Compl.”], at 1 4.).
The Plaintiffs also assert that the Defendamndtated the federal franchise disclosure law,
including 16 C.F.R. 436t seq. (the “FTC Act”), and the NYFSA by failing to provide sufficient
disclosures.

The Plaintiffs point to the individualedendants, including Brown, as “active
participants” “independent of the [Defendant] entities” in the fraudulent schi&mat { 11.)

The Plaintiffscontend that, as a result of the Defendants’ fraudulent schemeteegd
into various agreements witlertain of the Defendants angened an area development entity
and ultimately one franchised location, TMM¥, in Roslyn, New York

Despite the fact tharMY -NY was fully funded by Schartzo, TMH Ventures reserved a
5% ownership interest for itself and the Defendants appointed TMH Managenitsraohes
“manager.” In this way, the Defendamétainedequity and controbver TMH-NY without
bearing any financial risk. The Defendants allegedly abussdfithuciary responsibilitieand
funneled Schwartz’s money towards opening TMM-as an expensive “show piece” location
unable to operate at a profit.

According to the Plaintiffs, Brown and Rosberg were “directly responsibidééding
Tober with much of the data that was utilized in misrepresentations to Schneltdjng

financial information regarding operational expenses, praiitdpuild-out costs, in order to



create a false and overly favorable impressionle Meat House franchise systeihd. at  70.)
As stated in th@roposed amended complaint,

Brown, Rosberg, and Parent allegedly had accessmpleteinformation

regarding how each of the franchise and comgamyed units were performing,

as well as the costs associated with opening and operating a franchise tmit. Wi
regard to Brown, he allegedly knew what the true profit and loss information, as
well as the true cost of buildirgut and operating a unit was. He also knew what
was permissible under the FTC Act, and the NYFSA, with respect to prohibited
“earnings claims,” and the requirement for adequate disclosure beforegftferin
sell or selling a franchise (or at least should have known, altfignghance of

the law is no excuse). Defendant Brown personally, repeatedly and directly
presented Plaintiffs with fraudulent information in order to induce Plaintiffs int
entering a joint venture with Defendants, entering into an Area Development
Agreemat, and multiple Franchise Agreements. Mr. Brown also omitted
information from inperson and @lail discussions with Plaintiffs that rendered

the information presented to Plaintiffs materially misleadiggecifically, this
information included profit and loss figures, revenue figures, profit margins f
specific Meat House locations, anticipated costs including opening and “build
out” costs for a new Meat House location, and the profitability and viability of the
business as a whole. Mr. Brown was directly involved in providing (or failing to
properly provide) Plaintiffs with the required Franchise Disclosure Docwment
(FDDs)- documents that contained materially false or inaccurate information
which he knew to be false. Mr. Brown was involved in the mismanagement of
the joint venture (e.g. hired an incompetent manager a full year before it was
appropriate to do so; involved himself in daily operations and planning of the
joint venture under the Operating Agreement.

(Id. at 1 74.)

The Defendantfurther allegedly extrapolated “averages” from chepigked
store locations and periods of time; annualized those amounts to create highly inflated
revenues and profits; and grossly underestimated costs of opening units in expensive
markets by utilizing average rents from locations that were not indicative of what it
would cost to operate a franchise in more expensive marlatat [ 76.)

On or about Wednesday, June 16, 2010, Schw#dndeda presentation with
approximatelytenemployees and principaté The Meat Housé&anchise system

including Rosberg, Brown, and Parent. The presentation included represerlatidhe
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Meat House locations currently in operatgsneratedn excess of three million dollars
in sales per year. Parent, Brown, andlbtwgrepeated the statement, alleged to be false,
thatTheMeat House locations had a return on investment (“ROI”) of 12% to 20%.
Rosberg, Brown, and Parent also “touted a model for multiple units in a given area,
suggesting that not only were 10 or 20 units viable in a geographical area (igcludi
Long Island, Mr. Schwartz’s then potential “territory”), but that each unit opentddaw
ROI of 12 to 20%, would fund the opening of successive units.&( 1 90.) The
Plaintiffs maintain that Brown “wathe individual who orchestrated the meeting and he
led a great deal of the discussion that took plgdg, at { 92.) although they fail to
provide significant, if any, detail in this respect.
Following the meeting, Brown emailed Schwartz, statinfpbews:
Arnie,
On behalf of The Meat House crew, thanks very much for taking the trip
up and spending time with us. We are highly confident it will prove to be a
very worthwhile investment of time and energy.
| will circle back with Cary to make sur@y have everything you need
for analysis. | believe you do, but if anything else pops up, please do not
hesitate to contact me or anyone else on the team. Very much looking
forward to the potential of working with you to dominate the NYC/Long
Island marketplace...”
(Id. at  100.)
Schwartz was alsencouraged to visit store locations, and he visited one in Avon,
Connecticut, which was held out by the Defendémtse asuccessful store. Brown
subsequentlgmailedSchwartzstating that “Avon’s success isrtainly indicative of the

market opportunity across the boardd. @t 9 96.) Avon has since ceased operatifmns

reasons unexplained.



In Juneof 2010, the Defendants forwardedthe Plaintiffsan FDDand then an
amended FDD in October of 201@tem 7 of the 2010 FDD stated that franchisees would
be able to open up a franchise location for an investment between $270,000 and $950,000
— amounts which included the $120,000 franchise fee, and which Parent, Brown and
Rosberg allegedly knew were not catreln this regard, the Defendants ultimately spent
more thars1.2 million of the Plainti§’ money to open up the first franchise location on
Long Island.

The Plaintiffs contend that the Defendants violated New York, New Hampshire,
and federal law whetiey solicited the Plaintiffs to invest in the franchise system without
first providing the Plaintiffs with a FDD.

As a result of the Defendants’ solicitations, the Plaintiffs entered intoes seéri
agreements, including (1) a January 20, 2011 jointuverOperating Agreement with the
franchisor, (2) a January 20, 2011 Area Development Agreement, (3) a January 20, 2011
Franchise Agreement, and (4) an August 3, 2011 Franchise Agreement.

TheOperating Ayreement contained an arbitration provision. That provision
provides, in pertinent part: “In the event that any dispute should arise among itg& part
hereto with respect to any matter covered by this Agreement, the partiesshateto
resolve such dispute in accordance with the procedure set fortk irtile XI1.” The
arbitration provision further requires arbitration to be held in Nassau County, New York
State, administered by tiemerican Arbitration Association (“AAA”)andheldbefore a
single arbitrator.

The Plaintiffs characterize their iestment in The Meat House Franchise system as a

“financial disaster” for them.d. at 1 8.) According to the Plaintiffs, the Defendants “drained



Plairtiffs of their money, went farover-budget,” mismanaged the only unit that opened (in
Roslyn, NY), failed to open multiple units as required by their own agreements, and utilized
Plaintiffs’ money for the purposes of enriching themselves, and creatungasorkable and
expensive ‘show piece’ location to try and sell other ‘wduddfranchisees into buyingto the
system.” (d.).

According to the Plaintiffs, Brown “ultimately made many of the key decisions
concerning the Roslyn location, as he selected key employees of the Rodligm |acas
involved in the selection of the location itself (and sellthgand was generally heavily involved
in its operations, and in his dual role with the joint venture."gt 1 139.)

By October 2012, less than ten months after the opening of the Roslyn Store, tke partie
through a termination agreement, agreectnoave TMH management as timanager of that
store. (d. at § 181.) Thereafter, Schwartzo operated the Roslyn Store.

On January 5, 2014, the Roslyn Store closed operations permandndy f(195.)

C. Procedural History

By letters dated December 2@13 and January 6, 2014, the Plaintiffs invoktesl
dispute resolution provisions of the Operating Agreement and/or other relatethagieeThe
Defendants did not comply.

On February 19, 2014, the Plaintiffs commenced@arataction against TMH
Management, TMH Ventures, Meat House Franchising, LLC, Rosberg, and Browiedentit

Schwartzco Enterprises, LLC et al. v. TMH Management, LLC ebaaring Index No.

U.S.D.C., E.D.N.Y., 2:14v-1084 (ADS)GRB). The defendants in that action, save for Brown,

are in default.

10



Also, as noted above, on February 19, 2014, the Plaintiffs commenced this action. In this
action, Brown is the only defendant not in default.

As noted above, on July 24, 2014, Brown moved to dismiss the complaint as against him
for failure to comply with Fed. R. Civ. P. 9(b).

On August 4, 2014, the Plaintiffs commenced an arbitration against the Defendants,

including Brown, before the AAA, entitled Scwhartzco Enterprises, LLC, et al. H TM

Management, LLC et alAA Case No. 01-14-0001-1207, based on the same transactions and

occurrences as alleged here. Brown has declined to particiggasganbitration on the basis
that he is a nostgnatory to the Operating Agreemei8eePIs’ Exh Q, Operating Agreement,
Schedule A))

On August 5, 2014, the Plaintiffs filed a separate actiothe Federal District Court for
the Eastern District of New Yorkgainst Parent under the index noct#4631. That caseas
deemed related to this case, and subsequently assigned to this Court.

By letter dated August 7, 201, this action, the Plaintiffs asked tR®urt to hold
Brown’s motion to dismiss in abeyance until resolutiotheir anticipated application to stay
thisaction pendingrbitration.

On August 12, 2014, the Court denied tleajuest.

On September 19, 2014, the Plaintiffs moved pursuant to Fed. R. Civ. P. 15(a) for leave
to a file an amended complaint. Although the Plaintiffs also respond to Brown’s motion to
dismiss, the Plaintiffseek tareserve their rights to move to sti#nys action and/or compel
Brown to arbitrate their claims.

The proposed amended complaint includes causes of action for (1) fraudulent

inducement/omission; (2) fraud; (3) negligent misrepresentation; (4) breadn®éfy duty; (5)

11



aiding and abetting fraud; (6) civil conspiracy; (7) breach of contraatiré®s negligence; (9)
violations of the NYFSA; (10) violations of the New York Consumer Protection Act, N.Y. Gen.
Bus. Law § 349(a) (the “NYCPA"); (11) violations of the New Hampshire Cons@motection
Act, N.H. Rev. Stat. Ann. Ch. 358-A (the “NHCPA"); and (12) breach of the covenant of good
faith and fair dealing. Each of these causes of action is proposed to be aggsantdBaown,
except for the breach of conttaaction, presumably becausef@nis a norsignatory to the
Operating Agreement.

1. DISCUSSION

A. The Leqgal Standard on a Motion to Dismiss

Although Brown’s motion is not formally styled under Fed. R. Civ. P. 12(hj(@ight
of the necessary futility analysis belawe rulesapplicable to motions madeereunder are
applicablehere

In considering a motion to dismiss made pursuant to Rule(62(H)e court must accept
the factual allegations in the complaints as true and draw all reasonable ie$darefas/or of

Plaintiff. Bold Electric, Inc. v. City of New York, 53 F.3d 465, 469 (2d Cir.1996)Bell

Atlantic Corp. v. Twombly, 550 U.S. 544, 127 S. Ct. 1955, 16#d.2d 929 (2007), the

Supreme Court rejected the standard set forth in Conley v. Gibson, 355 U.SSACt.789, 2

L. Ed.2d 80 (1957), that a complaint should not be dismissed, “unless it appears beyond doubt
that the plaintiff can prove no set of facts in support of his claim which would eniitleohi

relief,” id. at 45-46. The Supreme Court discardbd “no set of facts” language in favor of the
requirement that plaintiff plead enough facts “to state a claim for relief thiausilple on its

face.” Twombly, 550 U.S. at 57G&Gee als®shcroft v. Igbal, 556 U.S. 662, 678, 129 S. Ct. 1937,

173 L.Ed. 2d 868 (2009). Although heightened factual pleading is not the new standard,

12



Twombly holds that a “formulaic recitation of cause of action's elements will not déactual
allegations must be enough to raise a right to relief atbeevepeculative level Twombly, at
555.

A pleading need not contaifdétailed factual allegations,btit must contain more than
“an unadorned, thdefendanunlawfully-harmedme accusation.lgbal, at 678, quoting
Twombly, at 555 (other citations omittedDeterminingwhether a complaint states a plausible
claim for relief” is a “contexspecific task that requires the reviewing court to draw on its
judicial experience and common sendgbal, at 679. Reciting bare legal conclusions is
insufficient, and “[w]hen therare weltpleaded factual allegations, a court should assume their
veracity and then determine whether they plausibly give rise to an entitlermel¢td Igbal, at
679. A pleading that does nothing more than recite bare legal conclusions is indufficie
“unlock the doors of discoveryltbal, at 678-679.

This liberal pleading standard is modified by Rule 9(b), which requires aifflaint
asserting fraud claims to meet a heightened pleading standard. While Ruigu&() requires
only a “short angblain statement of the claim showing that the pleader is entitled to relief,” Fed.
R. Civ. P. 8(a), a plaintiff asserting fraud must “state with particularity tbarostances
constituting fraud or mistake.” Fed. R. Civ. P. 9(b). Rule B{lsptisfiedvhen the complaint
specifies “the time, place, speaker, and contettietlleged misrepresentatichisow the
misrepresentations were fidulent;and the details thatdive rise to a strong inference that the
defendant[ ] had an intent to defraud, knesdge of the falsity, or a reckless disregard for the

truth.”” Cohen v. S.A.C. Trading Corp., 711 F.3d 353, 359 (2d Cir. 2013)(quoting Caputo v.

Pfizer, Inc, 267 F.3d 181, 191 (2d Cir. 2001)).
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However, under Rule 9(b) “[m]alice, intent, knowledge, and other condition of mind of a
person may be averred generally.” FRdCiv. P. 9(b). Nonetheless, “plaintiff[s] must allege

facts that give rise to a strong inference of fraudulent intent.” Nakaha&w YNrk-

Presbyterian Healthcare Sys., In€23 F.3d 192, 198 (2d Cir. 20{8jation omitted)see also

Acito v. IMCERA Group, Inc., 47 F.3d 47, 52 (2d Cir. 199%he inference “may be

established either (a) by alleging facts to show that defendants had both andtimeportunity
to commit fraud, or (b) bwlleging facts that constitute strong circumstantial evidence of

conscious misbehavior or recklessness.” Lerner v. Fleet Bank, N.A., 459 F.3d 273, 290-91 (2d

Cir. 2006]citation omitted).

B. The Fraud and Fraudulent Inducement Claims

Under New York lawto state a claim for fray@ plaintiff must demonstrate: (1) a
misrepresentation or omission of material fact; (2) which the defendant knew tehé3a
which the defendant made with the intention of inducing reliance; (4) upon which the fplaintif

reasonably relied; and (5) which caused injury to the plaintiff. Wynn v. AC Rochester, 273 F.3d

153, 156 (2d Cir. 2001). Similarly, under New York law, an action for fraudulent inducement
requires the demonstration of: “(1) a material misrepresentatiomission that induced the

party to sign the contract; (2) scienter; (3) reliance; and (4) injury.” Dewtizle. Partridge, No.

08 CV 6962 (NRB), 2010 WL 5186803, at *7 (S.D.N.Y. Dec. 7, 2010).

As the Plaintiffs concedelaims of fraud must be pled withrpaularity and “(1) specify
the statements that the plaintiff contends were fraudulent, (2) identify the sg&lstate where
and when the statements were made, and (4) explain why the statements werentraudul

Rombach v. Chang, 355 F.3d 164, 170 (2d Cir. 2004). Of course, Rule 9(b) does not displace

Rule 8(a); rather, the Court must “balance][] the requirements of Rule 9(b) analvtrall
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purposes with the requirements of notice pleading under Rule 8(a).” Goldin Associbt€. v.

Donaldsonlufkin & Jenrette Sec. CorpNo. 00 CIV. 8688 (WHP), 2003 WL 22218643, at *6

(S.D.N.Y. Sept. 25, 2003); Int’l Motor Sports Group. Inc. v. Gordon, No. 98 Civ. §8BM),

1999 WL 619633, at *3 (S.D.N.Y. Aug. 19, 1999)(“Indeed, in analyzing the sufficeiney
pleading under Rule 9(b), a district court must balance the rule with both Fed, R. Ciy, P. 8(a
which requires only a ‘short and plain statement’ of the claims for refidfFad. R. Civ. P. 8(f),
which provides that ‘all pleadings shall be so caredas to do substantial justicg.”

Here,in the Court’s view,here is little doubt that the Plaintiffs adequately allege
scienter, intent to induce reliance; re@anable reliance, and injury. The closer question concerns
whether Plaintiffhaveadequéely pleadednisreprestantions or omissions of material fact with
the requisite specifity. The Court finds that they have not.

The Court acknowledgekevarious emails, spreadsheets, and pgueent files that the
Plaintiffs contend contained falsfil or misleadindigures regarding the profitability dhe
Meat House franchise systd@imended Compl., at § 105The Court further recognizes that
while the Plaintiffs do not set forth specifics as to Brown’s individual rol¢hie alleged
fraudulent £heme- the proposed amended complaint is peppered with the following terms:
“defendants”; “individual defendants;” “The Meat House Partiesd’ the “Meat House
Princip[als] andwhen the Plaintiffs attempt to set forth specific names, they repeatesdy do
through collective phrasesuch asMr. Parent, Mr. Brown, and Mr. Rosberg” — this type of
“group pleading” is appropriateghere as herethe Plaintiffs seeks to state a common law fraud

claim, as opposed tfederal securities law clailmm. Fin. Intl Group-Asia v. BenneftNo. 05

Civ. 8988 (GEL), 2007 WL 1732427, at *7 (S.D.N.Y. June 14, 2007)(finding, in federal

securities case, that the plaintiffs could not “rely upon blanket references tw antgsions by
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all of the defendants, for each dedant named in the complaint is entitled to be [apprised] of the
circumstances surrounding the fraudulent conduct with which he individually standsd¢harge

andMills v. Polar Molecular Corp., 12 F.3d 1170, 1175 (2d Cir. 1993)(in federal securities case,

Rule 9(b) “is not satisfied where the complaint vaguely attributes the allemadident

statements to ‘defendants.”ut see Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Young, No.

91 CIV. 2923 (CSH), 1994 WL 88129, at *20 (S.D.N.Y. Mar. 15, 1@®4)ling that the “vice of
group pleadingwarranted dismissaif thecommon law fraud claims).

However, it does not follow that Rule 9@ @mantsan aggrieved party “license to base

claims of fraud on speculati and conclusory allegations.” Shields v. Citytrust Bancorp, Inc., 25
F.3d 1124, 1128 (2d Cir. 1994Nor are the Plaintiffs relieved of their obligation, at this stage of
the litigation, toadequately allegéhow” and/or “why” the statements were fraudulent. &eel.
R. Civ. P. 9(b) (“[A] party musttate with particularity the circumstances constituting fraud[.]”)
In this regard, the Court finds that while the Plaintiffs have identified a number of
financial figures in emails and spreadsheets which they contend were ératudiudontent, they
fail to pleadthe circumstances constituting the fraud with the specificity required of9gaile
In other words, whilehte Plaintiffs identify the “whb— albeit in collective terms; the “what;
andthe “when” of the fraudulerdschemethey fail to adequatelgllege “how and/or “why” the
relevant statements or representations were fraudal@mtlusory assertions notwithstanding.
For example, the Plaintiffs maintain that the Defendants’ representationsntoetied on faulty
“assumptions;” “misrepresentative sampling” and “cherry picked data” (AmendeglCat
104.) but do little, if anything, to point to specific numbers that were falsified ¢eadiag.
Rather, the Plaintiffs cast an exceedinglge net. According to the Plaintiffgt seems

eachsingle figure fed to them by the Defendants was fraudulent. However,\tbiytlang but
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the kitchen sink” pleading, which does little to explainwlas certain figurewuted by the
Defendantsvere inflated or distorted, is insufficient under the heightened pleading reguite
of Rule 9(b).

Of importance, Fed. R. Civ. P. 9(b) “is intended to provide a defemdtémtair notice of
a plaintiff's claim, to safeguard a defendanteputation from improvident charges of
wrongdoing, and to protect a defendant against the institution of a strikdrsué.Bristol-

Myers Squibb Sec. Litig., 312 F. Supp. 2d 549, 556 (S.D.N.Y. 2004)(quoting Shields v. Citytrust

Bancorp, Inc.25 F.3d 1124, 1128 (2d Cir. 1994)(internal quotation marks omitted).

In this @ase, the concern about “fair notiagiplies with full force. The original
complaint is32 pages and 161 paragraphs in length. In the face of a motion to dismiss based on
theiralleged failure to comply with Rule 9(lihe Plaintiffsseek to rely onhe poposed
amended complaint, which is 74 gaganl 308 paragraphs in lengtieplete with repetitive and
conclusory allegations. Tellingly, the paragraphs specific to the fraudulent inglicand fraud
causes of action number, respectively, in the single digits. However, the preposeded
complaint does little, if anything, to build on the initial complaint in terms of allefi@ghow”
or “why” of the alleged fraudulent schemEaced with the Plaintiffgleadingtreatise, it is little
wonder that Brown, in his reply papers, can muster few substantive argageinist the
Plaintiffs’ claims sounding in fraudsidefrom those based on Rule 9(b).

To be clear, the Court is not imposing, nor could requirement on the Plaintiffs that
they musipleadwith absolute precisiothe “how” or “why” the relevant statements or
representations were fraudulent. Without access to the Defendants’ books onitggfuéa
discovery, the Court cannot coneehow the Plaintiffs coulgrovide details with such

precison.

17



The Courtalsoacknowledges that those allegations of fraud based on “information or
belief’ may be sufficient under Rule 9(lh)they are based on matterseculiarly within the

opposing party’s knowledge.” Lichtenstein v. Reassure Am. Life Ins. Co., NOVE¥653

(DLID(LB), 2009 WL 792080, at *7 (E.D.N.Y. Mar. 23, 2009). However, in so pleading, such
allegations must be “accompanied by a statement of facts upon which thesieligfded.”

Luce v. Edelstein, 802 F.2d 49, 54 n. 1 (2d Cir. 1@@®ting Schlick v. Penridixie Cement

Corp., 507 F.2d 374, 379 (2d Cir. 1974)); N.B. Garments (PVT), Ltd. v. Kids Int'l| Corp., No. 03

CIV. 8041 (HB), 2004 WL 444555, at *2 (S.D.N.Y. Mar. 10, 2004)(“A complaint . . . which
fails to adduce any specific factgpporting an inference of knowledgeable participation in the

alleged fraud, will not satisfy even a relaxed standgating Devaney v. Cheste813 F.2d

566, 569 (2d Cir. 1987)).
Here, the Plaintiffs fail to satisfy even this relaxed standifost ofthe Plaintiffs’
allegationshased on “information and belieginak of conclusorinessSee e.gAmended

Compl., at § 61. (“Upon information and belidie Meat House, desperate for money, was

actually seeking to quickly develop a location in New York, for the purposesiofysell
franchises, which would be an attractive “show piece” for ‘wdadtfranchisees in the area.

Therefore, upon information and belief, Defendants were more concerned withltiesntisan

operating)(emphasis added); at 1 68. (“*Upon information and belief, [Tober was used] for the
purposes of increasing the level of trust Mr. Schwartz had and further the MeatdHous
fraudulent scheme.”)(emphasis added); id. at § 70. (“Mr. Brown, and Mr. Rosbergacére
directly responsible for providing Mr. Tober with much of the data that wasadtiln the
misrepresentations (detailed below), including financial information regpogherational

expenses, profits, build-out costs, of the various Meat House store locations, for use, upon
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information and beliefto create a false and overly favorable impression of the Meat

House.”)(emphasis added); id. at § 75. (*Upon information and belief, each of Rosberg, Brow

and Mr. Parent (along with another executive, Mr. Miller) would, at variousfipeaticipate in
reviewing the data that they had available, and then manipulated it so as to makdat more
positive than it actually was.”)(emphasis addédl)at § 91 (In addition, each of the Meat House
principals and employees, including Mr. Parent, Mr. Brown, and Mr. Rosberg, sat through the

presentation, and upon information and belief, knew that the data in the presentations was

materially false and misleading, but failed to disclose material information #sabmitted

which was contraryo the presentation.”)(emphasis added); id. at 93 (“As noted above, Mr.
Parent, Mr. Brown, and Mr. Rosberg were also responsible for the data used in thetmesenta
from an operations perspective, as well as for the labor costs and personneltioforma

Thereforeupon information and belief, each knew the information being presented was either

false, or materially misleading, or omitted material facts and information, amdi@at¢hat it be

delivered in such a fashion to Mr. Schwartz.”)(emphasiedyddl. at 1 98. (Upon information

and belief Mr. Brown and Mr. Rosberg, and occasionally Mr. Miller and Mr. Parent, were
responsible for supplying the data used in the creation of the power-point presentationngpntai
the materially false informatiof)(emphasis added)).

Two examples warrant special attention. First, the Plaintiffs allededh information

and belief [the] Defendants had a second set of books, or figures, that they kept to themselves,
indicating the true value of their franchise, and what the typical units wédagigld. at
79.). However, the Plaintiffs provide no “statement of facts” supporting thaisaccusation.

Similarly, the Plaintiffs allege thafd]pon information and belief, prior to the solicitation

and fraudulent inducement of Mr. Schwartz, the individual Defendants engaged in the same
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pattern of concocting overly ‘rosy’ financial spreadsheets, touting profifalahd then
extrapolating what a prospective franchisor could expect to “earn” based uptaishalata,
and sending it, or otherwise showing it, to other prospective franchisees. In otherMrords
Schwartz was not the first person that the individual Defendants engaged in ¢hgraatice
with.” (1d. at  93(emphasis added). However, thasreaching accusation, devoid of a
supporting‘statement of fact’ could lead to precisely the type of improvident reputation
harming that Rule 9(b) is designed to discourage.

To be sure, the Court is mindful of the fact that, in fraud caseBn#reid information
supporting the allegations of fraud are typically in the possession of the padile¢batlly
engaged in a fraudulent scheme. HoweVes, inevitabilityin fraud casedoes not relieve a
plaintiff from complying with theneightenegleadingrequirement®f Rule 9(b).

Nor arePlaintiffs’ claims sounding in frausalvaged by Schwartz’s affidavit submitted in
opposition to Brown’s motion to dismiss. In a typical Rule 12(b)(6) motion, the Courtitiedim
to consideration of the pleadingsd documents incorporated in or annexed thereto. The

scenario im Rule 9(b) context is no different. Work While U-Wait, Inc. v. Teleasy Corp., No.

CIV.A. 2:07-00266 (DAF), 2007 WL 3125269, at *7 (S.D.W. Va. Oct. 24, 2007)(“it is the

allegations containeid the complaint that must meet Rule 9(b)’s pleading standard.”)(citing

Miller v. Gain Fin., Inc., 995 F.2d 706, 709 (7th Cir. 1993jar this reason, the Plaintiffs
cannot rely on Schwartz’s affidavit to rectdynylack of particularity in the proposeanended
complaint.

Furthermoreeven if the Court construed the allegations against Brown contained in
Schwartz’saffidavit as if they were contained in the proposed amended complaint, the Court

would noneheless find that the Plaintiffail to satisfy fed. R. Civ. P. 9(pwith respect to their
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fraud and fraudulent inducement claims. Schwartz’s affidavit charact&iaes as “the
consummate salesmaahd “mouthpiece” for the Defendants (Scwhartz Affid., at 11 B, 53
accuss him of “personally” providig him withfalse and misleading information concerning

The Meat House franchise systeaaithough he concedes that Brown was not personally sending
theemails that allegedly contain falsified informatidia,. at 1 7, 3%; describe him as “vocal”
aboutthe potential profitability of the franchise systeid, at  27.)and state that Tober

related to him that Brown and Rosberg provided much of the faulty information supporting the
various financial models (ict 1 33.). These “allegations” do littieanything, to build upon

the paucity of allegations in the proposed amended compldihbw” and/or “why” the

relevant representations and statements were fraudulent.

For the foregoing reasons, the Court finds that the Plaintiffs’ proposed caastisnd
sounding in fraud and fraudulent inducement against Brown are subject to dismissal under Fed.
R. Civ. P. 9(b).

Finally, given that the Plaintiffs attempted to cure any defects in their initial cormnplain
with respect to these claims but have $illed to state a claim for relief, the Court declines to

afford the Plaintiff an opportunity to replead these clafBeeFoman vDavis 371 U.S. 178,

182 (1962)denial of leave to amensd appropriate if there is “repeated failure to cure

deficienciedoy amendments previously allowed”); Bd. of Tr. of City of Ft. Lauderdale Gen.

Emps. Ret. Sys. Wechel OAQ 811 F. Supp. 2d 853, 883 (S.D.N.Y. 2Qd&nying leave to

replead when thgp]laintiffs have already amended their Complaint twice in this mattest
recently following a pranotion conference on the instant motion to dismisstf)dasub nom.

Frederick v. Mechel OAMA75 Fed. Appx. 353 (2d Cir. Apr. 11, 202)mmary order)in re
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Eaton Vance Mut. Funds, 380 F. Supp. 2d 222, 242 (S.D.N.Y. 2@08)(g leave to amend

whenthe plaintiffs were given previous opportunity to cure pleading defects).

C. The Negligent Misrepresentation Claim

To state a claim for negligent misrepresentation under New York law, éifplainst
allege that “(1) the partsestood in some special relationship imposing a duty of care on the
defendant to render accurate information, (2) the defendant negligently prowsdeect
information, and (3) the plaintiff reasonably relied upon the information giv&BW

Luxemburg S.A. v. Wells Fargo Sec. LLC, =Supp. 2d ——, ——, 12 CIV. 7311, 2014 WL

1303133 at *17 (S.D.N.Y. Mar. 31, 2014)(quotiBaltz v. First Frontier, LP782 F. Supp. 2d 61,

82 (S.D.N.Y. 2010)(internal citations omittedjf'd, 485 Fed. Appx. 461 (2d Cir. 2012)).

In this case, the overarching claim of fraud permeates several of the clanelgefo
including the claim for negligent misrepresentation under New York law. The @ues that
“whether Rule 9(b) applies to negligent misrepresentatiomsldivides he circuit courts of

appeals.’'Denver Health & Hosp. Auth. MBeverage Distributors Co., LLB43 F. Supp. 2d

1171, 1177 (D. Colo. 2012¥f'd, 546 F. App’x 742 (10th Cir. 2013).
In this circuit, in recent yearmany district courts hayaroceededn the assumptiotinat
“the Second Circuit has not explicitly ruled on whether Rule 9(b), Fed. R. Civ. P.sajgphew

York negligent misrepresentation claimd.& R Electronics Inc. v. Bus. & Decision N. Am.,

Inc., No. 12 CIV. 7497RKC), 2013 WL 5203134, at *6 (S.D.N.Y. Sept. 16, 20E8g also

Ebusinessware, Inc. v. Technology Services Group, No. 08 Civ. @PK®1), 2009 WL

5179535, at *13 (S.D.N.Y. 2009)(stating that the Second Circuit has left open the question of
whether Rule 9(b) applies to negint misrepresentation claimsln so assuming, nearly all

thesedecisions have relied on Eternity Global Master Fund Ltd. v. Morgan Guar. Trust Co. of
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N.Y., 375 F.3d 168, 188 (2d Cir. 2004), wherein the Second Circuit stated that “Rule 9(kx) may o
may not apply to a state law claim for negligent misrepresentatiohst’ 188.

Perceiving Second Circuit law on this issue to be unsettled, most courts have opted to
applyRule 9(b) to the negligent misrepresentation claim at i€ugsinessware, 2009 WL

5179535, at *13accordDeBlasio v. Merrill Lynch & Co., Inc., No. 07-031RJS) 2009 WL

2242605, at *12 (S.D.N.Y. July 27, 20@8ame)Welch v. TD Ameritrade Holding Corp., No.

07-6904(RJS) 2009 WL 2356131, at *23 (S.D.N.Y. July 27, 20@@)ne) This view is in

keeping withtheapproach, acknowledged kternity Global 375 F.3d at 188, taken by a

majority of courts prezternity Global See e.gln re Leslie Fay Cos., Inc. Securities Liti§18
F. Supp. 749, 767 (S.D.N.Y. 1996). Some courts have applidecbned to applyRule 9(b) to
suchclaims only after a closer review of whether the claim, in fact, reserbiéid not

resemble fraud claimEaves v. Designs for Fin., Inc., 785 F. Supp. 2d 229, 254-55 (S.D.N.Y.

2011)(“Even if Rule 9(b) does not apply to all negligent misrepresentation claimses ca
where, as here, the negligent misrepresentation claim is based on the sdrfactseas those
upon which a fraud claim is grounded, Rule 9(b) applies to the negligent misrepreseritatn

as wel.”); accordLiberty Mut. Ins. Co. v. Luxury Transp. Mgmt. In&lp. 07~0608(RJD)(JO)

2009 WL 1033177, at*7 n. 9 (E.D.N.Y. Apr. 16, 200&);Amos v. Bogen Idec Ing.No. 13-

CV-6375 (MAT), 2014 WL 2882104, at *6 (W.D.N.Y. June 25, 2@1Bgcause plaintiff's
negligent misrepresentation claim does not rely on proof of fraud, | declimptse a
heightened pleading standard on plaintiff's claim of negligent misreprésentand deny
defendants motion to dismiss that claim.”Finally, some courts have declined, where possible,

to rule on this issue altogeth&ee e.gJ & R Electronics Inc. v. Bus. & Decision N. Am., Inc.,

No. 12 CIV. 7497 PKC), 2013 WL 5203134, at *6 (S.D.N.Y. Sept. 16, 2013)(“Because the
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defendant has not raised Rule 9(b), the Court addresses plaintiff's negligemresentation
claims under Rule 8(a), Fed. R. CR:.)),
However, the aforementioned cases all engaged in unnecessamyihgmd) in light of

postEternty Global Second Circuit precedent on this issnamelyAetna Cas. & Sur. Co. v.

Aniero Concrete Co., 404 F.3d 566 (2d Cir. 2005). In that case, the Second Circuit concluded in

no uncertain termsalbeit withoutmuch in the way of explanatiothat claims for negligent
misrepresentation under New Xdaw “must be pled in accordance with the specificity criteria
of Rule 9(b).”Id. at 583. This conclusion was not surprising given that negligent

misrepresentation is often characteriasti‘species of fraud,Official Comm.Of Unsecured

Creditors v. Donaldson, Lufkin & Jenrette Sec. Corp., No. 00 CIV. 8688 (WHP), 2002 WL

362794, at *16 (S.D.N.Y. Mar. 6, 2002)(citation and quotation marks omitted), with the caveat
“that instead of having to proweienter, a plaintiff must prove that there was a ‘spkecia
relationship’ between the parties which imposed upon the defendant a duty to ‘speakevith c

Banco de La Republica de Colombia v. Bank of New York Mellon, No. 10 CIV. 536 (AKH),

2013 WL 3871419, at *10 (S.D.N.Y. July 26, 2013)(italics added).

Regadless of the muddled history in this circuit concerning the questh@ther Rule
9(b) applies to claims for negligent misrepresentation under New Yorkt lsvlear tha’etna
now controls, and, for that reason, the Cauilitsubject the Plaintiffs’ egligent
misrepresentation claim under New York law to Rule 9(b) scrutiny. However, thef@dsr
that the Plaintiffs’ proposed claim for negligent misrepresentation againshBriohstands
Rule 9(b) scrutiny.

First, the Plaintiffs adeqtely plead thathe Defendantsade negligent

misrepresentation® them and that they reasonably reliedlwsémisrepresentations. The fact
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that Brown may not have made any of the alleged misrepresentations himseibtlabsolve
him, as a matter of law, for liability for negligent misrepresentations. “Vithdesettled that
‘[tlhe group pleading doctrine is an exception to the requirement that the fraudieot @ach
defendant be identified separately in the complaint,” this does not imply thabthemgeading
doctrine applies only to fraud claims; rather, it applies whenever Rule 9(b) apglieb is
whenever the alleged conduct of defendants is fraudulent in nature. Because negligent
misrepresentation is a type of fraud, the group pleading doctreseapply to negligent

misrepresentation claimsKing Cnty., Wash. V. IKB Deutsche Industriebank AG, 311

(S.D.N.Y. 2012)(citing Elliott Associates, L.P. v. Hayes, 141 F. Supp. 2d 344, 354 (S.D.N.Y.

2000),_reconsideration denied, 863 F. Supp. 2d 317 (S.D.N.Y. 2012) and rev’'d in part, No. 09

CIV. 8387 (SAS), 2012 WL 11896326 (S.D.N.Y. Sept. 28, 2012).

Turning to whether the Plaintiffs adequately plead that they “stood in somalspeci
relationshipjwith the Defendants] imposing a duty of care on[Defendan’s] to render
accurate informatiai courts “have proceeded with marked cautfi@cause, under New York
law, ‘determining whether a special relationship exists ordinarilyiresja factntensive, case

by-case inquiry” Tomoka Re Holdings, Inc. v. Loulih, No. 03 CIV. 4904 (NRB), 2004 WL

1118178, at *6 (S.D.N.Y. May 19, 20@dixation omitted) In re Vivendi Universal, S.A., Nos.

02-5571(RJH), 03-2175RJH), 2004 WL 876050, *13 (S.D.N.Y. April 22, 20qdenyingthe
motion to dismiss claim because negotiated corporate acquisition potentialyiggato special

relationship)see alsgGrupo Sistemas Integrales de Telecomunicacionde C.V.v. AT & T

Communications, IngNo. 92—786ZKMW), 1996 WL 312535, at *9 (S.D.N.Y. June 10,

1996)(“[T]hose courts that have found, applying New York law, that no special relagionshi

existed have typically done so, not at the pleading stage, but after trial, on théhabglaintiffs
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failed to carry their evidentiary burden.”); Polycast Technology Corp. v. Ualirtne., No. 87

Civ. 3297 (JMW), 1988 WL 96586, at *12 (S.D.N.Y. August 31, 1&g§&cial relationship
inferred from extended negotiation period between the parties prior to the ti@amthesellers
assurances as to the earnings projectionsthesklla’s superior information about the subject
of the transaction).

In making this determinatiopurts consider three factors: “whether the person making
the representation held or appeared to hold unique or special expertise; whethe a speci
relationshipof trust or confidence existed between the parties; and whether the speaker was
aware of the use to which the information would be put and supplied it for that puipose.”

Equity Investors, L.P. v. Toront®ominion Bank, 250 F.3d 87, 103 (2d Cir. 2004/)lliamson

v. Stryker Corp., 12 CIV. 708&€M), 2013 WL 3833081 (S.D.N.Y. July 23, 20{@itingSuez

factors) “Strong allegations on the first and third factors can overcome weak pleadngg of t

second, somewhat circular factotBBW Luxemburg S.A. vWells Fargo Sec. LLC10 F.

Supp. 3d 504, 525 (S.D.N.Y. 2014)(citiBgez 250 F.3cht103).

Here the Plaintiffs have sufficiently alleged that the Defendants held a unique and
special expertise with respect to The Meat House Franchise system; tRiainhiéfs, as a
prospective participant in that system, had a special relationship of trusheviffetendants, and
that the Defendants were aware that their statements regarding The Meat Houssefsystém

would be relied upon by tHlaintiffs. See Hughes v. Ester C Co., 930 F. Supp. 2d 439, 475

(E.D.N.Y. 2013)(vitamin manufacturer held special relationship with vitamin consumnare
manufacturer portrayed itself as holding special expertise with regdrd putported health

benefits of vitamins it soldgee als@Amos 2014 WL 2882104, at *5.
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The Court notes that “special relationship” is more likely to exist if, as here, the

misrepresented facts were “peculiarly within the Defendant[s’] knowléd@BW Luxemburg

S.A. v. Wells Fargo Sec. LLC, No. 12 CIV. 7311IPQ, 2014 WL 1303133 (S.D.N.Y. Mar. 31,

2014)(citingLandesbank BadeiWurttemberg v. Goldman, Sachs & Co., 821 F. Supp. 2d 616,

624 (S.D.N.Y. 2011)(dismissing the negligent misrepresentation claims in part béeause
plaintiff failed to plausibly allege that misrepresented facts were witil@defendan® peculiar
knowledge).

Accordingly, the Court finds that the Plaintiffs’ proposed causes of actions soumding
negligent misrepresentation against Brown are not subject to disomskalFed. R. Civ. P. 9(b)
andthat part of the Plaintiffs’ crossiotion for leave to amend to assert that claim is granted.

D. The Breach of Fiduciary Duty Claims

The Plaintifs raisea number of claims sounding in breach of fiduciary duty against
Brown.

Under New York law, the elements of a claim for breach of fiduciary duty @r¢hé
existence of a fiduciary duty; (ii) a knowing breach of that duty; and (iii) dameesulting

therefrom.”Johnsorv. Nextel Commais, Inc, 660 F.3d 131, 138 (2d Cir. 20{dijations

omitted). “A fiduciary relationship exists under New York law ‘when one . . . is under a duty to
act for or to give advice for the benefit of another upon matters within the scopea@htian.”

Childers v. New York and Presbyterian Hosp., Nos. 13 Civ. 5414 (LGS), 13 Civ(I5899,

2014 WL 2815676, *9 (S.D.N.Y. 201#)ting Flickinger v. Harold C. Brown & Co., 947 F.2d

595, 599 (2d Cir. 1991)(other citations omitted)).
As a preliminary matter, the Court notes that, as is the case with claims fgenéegli

misrepresentation, “[fliduciarguty claims not sounding in fraud are not subject to Rule 9(b)’s
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heightened pleading standar@Gardner v. Major Auto. Copanies, Ing.No. 11CV-1664

(FB)(VMS), 2014 WL 4660850, at *2 (E.D.N.Y. Sept. 18, 2Q1&Jelphia Recovery Trust v.

Bank of Am., N.A., 624 F. Supp. 2d 292, 319 (S.D.N.Y. 2009)(“[W]hen a breach of fiduciary

duty claim is, in substance, a claim of fraud, the requirements of Rule 9(khpgezdd.”)(citing

Strougo on Behalf of Brazil Fund, Inc. v. Scudder, Stevens & Clark, Inc., 964 F. Supp. 783, 804

(S.D.N.Y. 1997); seeln re Grumman Olson Indus., In829 B.R. 411, 429 (Bankr. S.D.N.Y.

2005)(Fraudper sg, is not an element of a claim for breach of fiduciary duty. Nevertheless, the
allegations must satisfy Fed. R. Civ. P. 9(b) if the claibvaised on fraudulent conduct.Rahl

v. Bande, 328 B.R. 387, 413 (S.D.N.Y. 2005)(Rule 9(b) did not apply to the claim that the
“defendants breached their fiduciary duties by deepening [the debtor’s] ingoteezithance

their personal wealth” but did apply to the breach of fiduciary duty claim based omcssfa

false financial statements). In this regard, the Second Circuit has iedttbhat the “wording [of
Rule 9(b)] is cast in terms @bnduct alleged, and is not limited to allegations styled or
denominated as fraud or expressed in terms of the constituent elements of a frawd caus

action.”Rombach v. Chang, 355 F.3d 164, 171 (2d Cir. 2004). Stated otherwise, where form

and substarecconflict, substance prevails.
With this principle in mind, the Court findkat the Plaintiffs’ proposed clainfigr breach
of fiduciary duty sound in fraudGranted,'not every claim based on dishonesty necessarily

sounds in fraud,” In re Grumman Olsbndus., Inc, 329 B.R. 411, 430 (Bankr. S.D.N.Y. 2005).

However, here, in raising a breach of fiduciary duty claima,Plaintiffs allege, among other
things, that the Defendarftsommit[ed] commercial fraud by furnishing false or materially
misleading fhancial representations to the Plaintiffs which they knew or should have known

were untrue and which they did not have any factual support for making, which Ragiltét
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upon to their detriment in entering into the August 2011 Franchise Agreement.” (Adnende
Comp., at 1 235.). In this way, the Plaintiffs brand the Defendants as liars, nos,thiede
therefore, thpleading requirements imposed by Fed. F. Civ. P. 9(b) do appln re
Grumman 329 B.R. at 430 (“the Amended Complaint brands the defendants as thieves, not liars,
and the pleading requirements imposed by FED.R.CIV.P. 9(b) do not gpply.”

For this reason, the fact that the Plaintiffs engage in “group pleading” is notelby its
fatal to their proposed breach of fiduciary duty claims. “[T]he group pleadingrametoplies to

breach of fiduciary duty claims that are rooted in fraud, as is the caseKiegeCnty., Wash.,

863 F. Supp. 2d at 314eeAdelphia Recovery Trust v. Bank of America, N.A., 624 F.Supp.2d
292, 319-20 (S.D.N.Y. 2009)(“The breach of the fiduciary duty in this case is firmly rooted in
fraud. . . . [T]his Court finds group pleading is appropriate.”).

Nor are the Plaintiffs’ claims in this regard barred simply because each alfégations
supporting the breaatf fiduciary duty claims mirrothose supporting the Plaintiffs’ breach of
contract claims.Notably, the Plaintiffs allege that Brown owed a fiduciary duty to Schwartzco
“pursuant to the Operating Agreement, (Amended Compl., at { 225.) and breachawlcras)fi
duty “by making warranties and representations under the Operating Agtéanctby
“breaching the Operating Agreemer(id. at 1 228, 233.).

Typically, “[w]here a fiduciary duty is based upon a comprehensive writtetnam
between the partse a claim for breach of fiduciary duty is duplicative of a claim for breach of

contract” and must be dismisséditalia Linee Aeree Italiane, S.p.A. v. Airline Tariff Publ'g

Co., 580 F. Supp. 2d 285, 294-95 (S.D.N.Y. 2008)(citing Med. Research Assocs., P.C. v.

Medcon Fin. Servs., Inc., 253 F. Supp. 2d 643, 649-50 (S.D.N.Y. 26@8rooks v. Key Trust

Co. Nat'l Ass’n 26 A.D.3d 628, 809 N.Y.S.2d 270, 272 (3d Dep’t 200&¢xordNorthern
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Shipping Funds |, LLC v. Icon Capital Corp., 921 F. Supp. 2d 94, 105 (S.D.N.Y. 2013);

Ellington Credit Fund, Ltd. v. Select Portfolio Servicing Inc., 837 F. Supp. 2d 162, 196

(S.D.N.Y. 2011)(“In New York, a cause of action for breach of fiduciary duty whiclerslgn
duplicative of a breach of contract claim cannot stjfuitation omitted).

However, he rule barring duplicative claims of breach of fiduciary duty and breach of
contract is only applicable where the two claims are assertassagatommon defenda@ee

Sun Products Corp. v. Bruch, No. 10 CIV. 488&\§), 2011 WL 5120307, at *5 (S.D.N.Y. Oct.

28, 2011)(“The rule barring duplicative claims of fraud and breach of contract is onlyadybpli
where the two claims are asserted against a common defendéfid})507 F. App’x 46 (2d Cir.
2013). Thus, where, &®re, the breach of contract claims are not asserted aBeingt, the
breach of fiduciary duty claims asserted against him cannot be dismishaoliaative of the
breach of contract claims.

Nonetheless, the Court is of the vidvat the Plaintiffsproposed breach of fiduciary
duty claims failas a matter of law because the Plaintiffs hastgplead with particularity the
existence of a fiduciary duty between Brown and them. As noted above, according to the
proposed amended complaint, Brown owed a fiduciary duty to Scwhartzo “pursuant to the
Operating Agreement.” (Amended Compl., at  225.) However, the Plaintffsaciuthority,
and the Court has uncovered none, ghan-ssignatory such as Browrtp a contractnay be
liable for breach of a fiduary duty arising out of that contract. Further, even if a non-signatory
could be held liable in this way, the Plaintiffs point to no specific language of thatdger
Agreement triggering such a duty. Accordingly, the Court dismisses the Pasisims

against Brown for breach of fiduciary duty.
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Although the Court has found that the Plaintiffs adequately alleged a “special
relationship” with the Defendants, including Brown, for purposes of their negligent
misrepresentation claim, the Plaintiffs hanat alleged enough to demonstrate a “fiduciary

relationship” between them and the Defendants, including Br8egKing Cnty., Wash. V.

IKB Deutsche Industriebank AG, 863 F. Supp. 2d 288, 314 (S.D.N.Y. 2012)(noting that a

“fiduciary duty claim requires daser relationship than the ‘special relationship’ necessary for a

negligent misrepresentation claimQhilders v. New York & Presbyterian Hosp., No. 13 CIV.

5414 (GS), 2014 WL 2815676, at *15 (S.D.N.Y. June 23, 2014)(“[T]he standard of a special
relationship in the context of a negligent misrepresentation claim is less rigoaiaubah of a

fiduciary duty.”)(quoting Musalli Factory For Gold & Jewellry v. JPMorgan ChassBN.A.,

261 F.R.D. 13, 28 (S.D.N.Y.2009), aff'd sub nom. Musalli Factory for Gold & Jewellry Co. v.

JPMorgan Chase Bank, N.A., 382 Fed. Appx. 107 (2d Cir. 28&8)alsd&ands Harbor Marina

Corp. v. Wells Fargo Ins. Servs. of Oregon, Inc., NoC833855 0§(WDW), 2014 WL

4374586, at *13 (E.D.N.Y. Aug. 29, 2014).

The Court also hoklthat the Plaintiffs’ claims for aiding and abetting breach of fiduciary
duty must be dismissed, because, under New York law, “[a] claim for aiding arichglaet
breach of fiduciary duty requires . . . a breach by a fiduciary of obligations to atiothar

World Capital, L.P. v. Preferred Fragrance, Inc., No. 13 CIV. 7204 (PAE), 2014 WL 3610906, at

*5 (S.D.N.Y. July 21, 2014)(quoting Lerner v. Fleet Bank, N.A., 459 F.3d 273, 294 (2d Cir.

2006)(quoting Kaufman v. Cohen, 307 A.D.2d 113, 760 N.Y.S.2d 157, 169 (1st Dep’'t 2003)).

E. The Civil Conspiracyraud Claim

The proposed amended complaint alleges that Brown was involved in a civil conspiracy

to commit the underlying fraud.
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At the outset, the Court notes that “[a plaintiff's] pleading of a conspirgeyt &#om the
underlying acts of fraud, is properly measured under the more liberal pleagiungmeents of

Rule 8(a)."M.E.S., Inc. v. Safeco Ins. Co. of AnNo. 10€CV-02798 (PKC)(VMS), 2014 WL

2931398, at *13 (E.D.N.Y. June 27, 2014); U.S. v. LIoyd8 Bank PLC 639 F. Supp. 2d 326,

336 (S.D.N.Y. 2009)(“Rule 8(a) of the Federal Rules of Civil Procedure goverasftlegency
of these conspiracy allegations .”).
In any event, bwever, “[a] claim for civil conspiracy is only actionable if the cdeimu

states a claim for the underlying tor€brbett v. eHome Credit Corp., No. 03/-26 (JG)

(RLM), 2010 WL 1063702, at *3 (E.D.N.Y. Mar. 22, 2010)(citing Kirch v. Liberty Media Corp.,

449 F.3d 388, 401 (2d Cir. 2006ke alsd-isher v. Big Squeeze (K.) Inc., 349 F. Supp. 2d

483, 489 (E.D.N.Y. 2004). In this case, the Plaintiffs have failed to plead the allegavitia
the requisite particularityAccordingly, the proposed claim for civil conspiracy based on that
fraud failsas a matter of lawnd is dismissed.

F. The Civil ConspiracyBreach of Fiduciary Duty Claim

Again, “in order to adequately plead a claim for civil conspiracy, a plaintiff must
establish first the underlying tort that the parties have conspired to commibii Hiéad

Holdings b.v. v. Peck, No. 11 CIV. 7768 (KBF), 2012 WL 613729, at *5 (S.D.N.Y. Feb. 23,

2012). As previously heldhe Plaintiffs have failed to adequately plead a claim for breach of
fiduciary duty against Brown. Therefore, the proposed claim sounding in civil consgaracy
commit the asserted breadhfiduciary duty is dismissed.

G. The Breach of Duty of Care Claim

The Plaintiffs also propose to assert a claim for breach of duty of care oviredintdy

the Defendants.

32



Typically, “[w]here a plaintiff alleges a dach of fiduciary duty by conduct not

amounting to fraud, such as breach of a duty of care, disclosure, or loyalty, thé plea€iag

standards set out by Rule 8(a) of the Federal Rules of Civil Procedure, not thenegighte

standards of Rule 9(b), app! Pension Comm. Of Univ. of Montreal Pension Plan v. Banc of

Am. Sec., LLC, 446 F. Supp. 2d 163, 196 (S.D.N.Y. 2006)(emphasis adfédinl Committee

of Unsecured Creditors v. Donaldson, Lufkin & Jenrette Sec. Corp., No. 00 Civ. 8688 (WHP),

2002 WL 362794, at *8 (S.D.N.Y. March 6, 2002)(Rule 9(b) did not apply wherdefendant

“may be found to have breached its fiduciary duty . . . by conduct not amounting to fraud, such

as by breaching its duties of care, disclosure and loyatig®:alsAdelphia Recovery Trust v.

Bank of Am., N.A., 624 F. Supp. 2d 292, 319 (S.D.N.Y. 2009).

However, herethe Plaintiffs assert that the Defendariisgached their duty of care by
making warranties and representations under the Operating Agreemertiinigetarranting that
they had completed all necessary due diligence into the business, operationsanictiedr
agreements, and that the total capital contribution was sufficient to covestalitg build-out
the Roslyn Store as well as two other locatib@smended Compl., at 61.Fairly read, this
claimis rooted in fraud and Rule 9(b) applies irrespective of the formal styling ofiheas
one seeking redress for a breach of the duty of care.

However, whether viewed under Rule 9(b) or Rule 8(a), the Court finds that the
Plaintiffs’ proposed breach of duty of care claim fails as a matter of lathdssame reason the
proposed breach of fiduciary duty claim failedamely the failure to adequately plead the
existence of a duty of care. Indedtk Plaintifs allege that Brown owed a duty of care to them
“pursuant to the Operating Agreement” and “breached [his] duty of care by makiranties

and representations under the Operating Agreement.” (Amended Compl., at 61.) However,
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again, as Brown is a naignatory to the Operating Agreement, the Plaintiff;caangraft a
duty of care owed by Browto the Plaintiffshereunder. Accordingly, the Court dismisses the
Plaintiffs’ proposed breach ofitly of care claims against Brovamd that part of the Plaiffs’
crossmotion for leave to amend to assert that claim is denied as futile.

H. Gross Negligence

The Plaintiffs allege thahe misconduct of the Defendants, including Browises to the
level of gross negligence becaiits&exceeded the bounds of ordigaregligence.” (Amended
Compl., at  272.)

“To state a claim for gross negligence under New York law, [a pldintift establish
four elements: (1) the existence of a duty; (2) a breach of that duty; (3y ‘agla result
thereof;” and (4) conduct &h ‘evinces a reckless disreddor the rights of others osmacks of

intentional wrongdoing.”Purchase Partners, LLC v. Carver Federal Sav. Bdak09 Civ.

9687 (JMF), 2012 WL 6641633, at *13 (S.D.N.Y. Dec. 13, 2012)(quoting Farash vl Cont’

Airlines, Inc, 574 F. Supp. 2d 356, 367—68 (S.D.N.Y. 2008)(quoting AT & T v. City of N.Y., 83

F.3d 549, 556 (2d Cir. 1996)); Alley Sports Bar, LLC v. Simplexgrinnell, LP, N&C\I&579

(EAW), 2014 WL 5804362, at *5 (W.D.N.Y. Nov. 7, 2014)(reciting elementsatdien for
gross negligence under New York law).
Further, ‘a claim for gross negligence does not require the heightened pleading

requirements of Rule 9(B)Saltz v. First Frontier, LP782 F. Supp. 2d 61, 76 (S.D.N.Y. 2010)

aff'd sub nomSaltz v. Firstrontier, L.P, 485 F. App’x 461 (2d Cir. 2012Anwar v. Fairfield

Greenwich Ltd. 728 F. Supp. 2d 372, 437 (S.D.N.Y. 2010)(“claims for gross negligence, like

claims of negligence, are governed by Rule 8(a), not Rule 9(b) of the Federal Rulgk of C

Procedure.”).
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As gleaned from the proposed amended complaint, the Plaintiffs plead a duty, of care
separate and apart from the Operating Agreement, owed by the Defendants @uloki@se

Partners, LLC914 F. Supp. 2d at 497 (“the duty giving rise to agregligence claim must be

independent of the duty arising from a contract. That is, a party cannot sustainartoifticl
‘does no more than assert violations of a duty which is identical to and indivisible from the

contract obligations which havdegedly been breached.”)(citir@larendon Nat'l Ins. Co. v.

Health Plan Adm’rsNo. 08 Civ. 6279 (GBD), 2009 WL 3053736, at *3 (S.D.N.Y. Sept. 24,

2009)(citingMetro. W. Asset Mgmit.No. 03 Civ. 5539 (NRB), 2004 WL 1444868, at *9

(S.D.N.Y. June 25, 2004))The Plaintiffs also allege damages and “intentional” and “reckless
disregard for [that] duty” by the Defendants. (Amended Compl., at  272.)

At first glance, it would appear that the Plaintiffs have stated a claim, as cequiRule
8(a), for grossegligence under New York law. However, where the claim, such as gross
negligence, is not rooted in fraud, the Plaintiffs cannot hide behind “group pleading” oftthe s

here that fails to distinguish between the defendants, including Brown. Atuaheteof. C

Hartford 10 F. App’x 33, 34 (2d Cir. 2001)(“By lumping all the defendants together in each
claim and providing no factual basis to distinguish their conduct, [the plahtfimplaint

failed to satisfyfRule 8’s] minimum standard.”); Zalewski v. T.P. Builders, Inc., No. 1CN)—

876 (GLS)(RFT), 2011 WL 3328549, at *5 (N.D.N.Y. Aug.2, 2011) (“The court will not accept
.. . vague group pleading to serve as a basis for liability.”).

Accordingly, the Court grants that part of Brown’s motion to dismiss the proposesl g
negligence claim and that part of the Plaintiffs’ crosstion for leave to amend to assert that

claim isdenied as futile.
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. The NYFSA Claim

As noted above, the Plaintiffs also allege violations on the part of Brown of the NYFSA
namdy Sections 683 and 687. The NYFSA regulates the registration of franchises ividdew
State and enumerates detailed requirements for companies establishing,irglvantsselling
franchises. These requirements are designed to provide prospectoreseas with accurate
information regarding a given franchise offering and to prevent fraud inlthefdaanchises.

N.Y. Gen. Bus. LawAt § 680. “Given the Franchise Sales Act’s remedial goals, courts have

held that its antfraud provisions shouldedinterpreted liberally.Vysovsky v. Glassman, No. 01

CIV. 2531 (LMM), 2007 WL 3130562, at *8 (S.D.N.Y. Oct. 23, 20@/Acated and remanded

on other grounds sub nom. Kroshnyi v. U.S. Pack Courier Servs., Inc., No. 11-2789-CV, 2014

WL 5572456 (2d Cir. Nov. 4, 2014)esA.J. Temple Marble & Tile, Inc. v. Union Carbide

Marble Care, In¢.162 Misc. 2d 941, 941-42 (Sup. Ct. N.Y. County 198#firmed 625

N.Y.S.2d 9041stDep’t1995),leave to appeal grante@28 N.Y.S.2d 478 (18ep’t 1995),

affirmed as mdified, 87 N.Y.2d 574, 663 N.E.2d 890 (1996).

As a preliminary matter, the Court notes that the fact that this claim is statutory in nature
does not, by itself, preclude application of Fed. R. Civ. P. 9(b)eréh[at]the case, Rule 9(b)
would not apply to claims under the Racketeer Influenced Corrupt Organizatiori®IBEY)( or
to statutory wire fraud and mail fraud claims. It is beyond dispute that PRQBoes apply to

these statutory claimsUnited States v. Crescent City, E.M.S., Inc., 151 F.R.D. 288, 290 (E.D.

La. 1993).
Curiously, the parties falil to cite, and the Court has uncovered no case law directl
addressing whether claims brought under the NYFSA must comply with the hedjipleading

standard®f Fed. R. Civ. P. 9(b)A case cominglose to addressing this questidaro
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Licensing, Inc. v. Cinmar, Inc., 779 F. Supp. 276 (S.D.N.Y. 1991), appears to haveulled,

siliento, that Rule 9(b) does not apply to such claildsat 287 (“The Franchisees’
Counterclaims under the New York Rchise Sales Act, the New Jersey Franchise Practices Act
and the Connecticut Unfair Trade Practices Act are dismissed under Rule 5@maimang
federal RICO and state Counterclaims are dismissed under Rules 8 and B¢oyederal Rules
of Civil Procedure, with leave to replead granted.”).
On the one hand, the fact that “the [NYFSA] was enacted specifically to preveaico

and protect the franchisee from rampant franchise sales"fradd Temple Marble & Tile, Ing.

618 N.Y.S.2d at 161, lends support to Brown'’s position that Rule 9(b) should apply to such
claims. On the other hantthe NYFSA comains provisions, such as § 683 — which governs
disclosure requirements and upshich the Plaintiffs premise their proposed claim irt pdahat
while likely have the indirect effect of combating fraud do not, by their terms, proscribe
fraudulent conduct. N.Y. Gen. Bus. L. 8 683 (“[i]t is unlawful and prohibited for any person to
offer to sell or sell in this state any franchise unless and until thdtdénata been registered
with the department of law, prior to such offer or sale, a written statement to be knawn as
‘offering prospectustoncerning the contemplated offer or sale, which shall contain the
information and representations set fortlandrequired by this section.”).

The answer to the presenakeS 683 in the NYFSA, of course, may be that Rule 9(b)
applies to claims brought under certain sections of the NYSFA, namely theaandtigirovisions,
and not to others, namely the disclosure provisi@tated otherwisdghe question of the
application of Rule 9(b) to the NYFSA is likely not an “all or nottiiagswer.

However, the Court need not decide whether the Plaintiffs proposed NYFSA claim

against Brown is subject to the heightened pleading requirements of Rule 9(bljlmertie
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notice pleading requirements of Rule 8(a). This is because, with respect tedkd alolations
of 8 683 and of § 687 dhe NYFSA, the Plaintiffs satisfy either standard

First, as to 8§ 683 of the NYFS#he proposed amended complaint assertsthieat
Defendants

fail[ed] to make proper disclosure or provide a prospectus prior to selling or
attempting to sell the franchises to Plaintiffs, (2) fail[ed] to register an ajferin
prospectus with the NY [Attorneydaeral]’'s Office, and (3) fail[ed] to
disclose “financial performance representations” in the proper manner (e.g. by
failing to include them in an offering prospectus, with a proper statement
setting forth the data methods and computations upon whicmtreial
performance representations were based) (4) fail[ed] to provide the most
current year’s financial performance information, and (5) allow[ed] digitos
to become “stale” and not providing new disclosure for 2011 prior to the
execution of the Aug. 3, 2011 agreement for the Roslyn store.
(Amended Compl., at 1 282.) While Brown disputes these underlying factual altegati
in his motion papers, he fails to identify a basis to dismiss this claim other than to make
generalized references to ROI). However, even if Rule 9(b) applies to claims
brought for alleged violations of § 683 of the NYFSA, the Court finds that the Plaintiffs
plainly state such a claim with respect to Brown.

With respect to the alleged violations of § 687 ofRNWE-SA, the Plaintiffs allege
that the Defendants “ma[de] false or materially misleading oral and written
representations’d. at 1 275.) In the Court’s view, the Pldifst set forth sufficient
factual allegations to stateviolation of § 687 of the NIYSA.

To be sure, for purposes of their NYFSA claim, the Plaintiffs engage in pyecise
the type of “group pleading” that was fatal to their gross negligenceslaitawever, it
not clear that such pleading is prohibited with respect to NYSFA claims,ysartyc

giventhe statutés provision for “control person” liability under 8691 (®) anindividual

merely by virtue of their position in an entity liable for NYSFA violations. That
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subsection provides: “A person who directly or indirectly controls a person linbkr
this article, a partner in a firm so liable, a principal executive officer ectdir of a
corporation so liable, a person occupying a similar status or performirigrdmmctions,
and an employee of a person so liable, whtenwlly aids in the act of transaction
constituting the violation, is also liable jointly and severally with and to the san@ exte
as the controlled person, partnership, corporation or employer.”

Section 691(3) further provides that “[i]t shall be &edse to any action based
upon such liability that the defendant did not know or could not have known by the
exercise of due diligence the facts upon which the action is prediceteddfowever,
even if Brown had invoked this language here, at the motion to dismiss stage, the Court
cannot opine on the merits to any such defense to the NYFSA action.

As a final matter, the Court finds that the Plaintiffs have adequately plead a
request under Section 691 of the NYFSA “for rescission, with interest pegient per
year from the date of purchase, and reasonable attorney fees and court codtsi llase
“wil [[Jful” conduct of the Defendants, which only requires a claim of intentional conduct.

(SeeAmended Compl., at 1 284, 286¢eMister Softee, Incv. Tsirkos, No. 14 CIV.

1975 (LTS)RLE), 2014 WL 2535114, at *7 (S.D.N.Y. June 5, 2@1d)ourts have held
that, to demonstrate wilfulness within the meaning of Section 691, ‘the plaintiff need
only show that the defendants intentionally violated the A¢titgtion omitted);
Vysovsky, 2007 WL 3130562, at * 12 (“For purposes of the Franchise Sales Act,

‘willful’ means no more than voluntary or intentional, as opposed to inadvertent.”).
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For the foregoing reasons, the Court denies that part of Browrnigno dismiss
the proposed NYFSA claim and that part of the Plaintiffs’ cross-motion for leave to
amend to assert that claim is granted.

J. The NYCPA Claim

As noted above, the Plaintiffs also propose to allege a claim undeeth& ork
Consumer Protection Act, N.Y. Gen. Bus. Law 8§ 349(a)(the “NYCPA”") againstrBrow
That statutgorovides that “[d]eceptive acts or practices in the conduct of any business,
trade or commerce or in furnishing of any service in this state are hexelayeadi
unlawful.” “To state a claim under 8§ 349, a plaintiff must allege: (1) the act or practice
was consumeoriented; (2) the act or practice was misleading in a material respect; and

(3) the plainiff was injured as a resultWurtz v. Rawlings Co., LLCNo. 12CV-01182

(JFB)(AKT), 2014 WL 4961422, at *7 (E.D.N.Y. Oct. 3, 2014)(citations and quotation
marks omitted).
“It is not necessary for the plaintiff to demonstrate that the defendant acted

intentionally or with scienter.Chiste v. Hotels.com L.P., 756 F. Supp. 2d 382, 403-04

(S.D.N.Y. 2010fciting Watts v. Jackson Hewitt Tax Serv. Inc., 579 F. Supp. 2d 334, 346

(E.D.N.Y.2008)); M & T Mortg. Corp. v. White, 736 F. Supp. 2d 538, 570 (E.D.N.Y.

2010)(“[A] Section 349 claim need not include proof of intent to deceive, ecjamt
justifiable reliance.”).

“[B]Jecause 8§ 349 extends well beyond common-law fraud to cover a broad range of
deceptive practices, and because a private action under § 349 does not require proahdd the s
essential elements (such as reliance) as comawiraud, an action under 8 349 is not subject

to the pleadingwith-particularity requirements of Rule 9(b), but need only meet the barebones
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noticepleading requirements of Rule 8(alp&lman ex rel. Pelman v. McDonald’s Corp., 396

F.3d 508, 511 (2d Ci2005)(internal citations omitted).
The consumer-oriented element of a N.Y. GBL § 349 claim “has been construed

liberally.” Kapsis v. Am. Home Mortg. Servicing Inc., 923 F. Supp. 2d 430, 449 (E.D.N.Y.

2013)(quotingNew York v. Feldman210 F. Supp. 2d 294, 301 (S.D.N.Y. 2002)). “Consumer-

oriented” has been defined in this Circuit as “conduct that potentially afieciarly situated

consumers.SQKFC, hc. v. Bell Atl. TriCon Leasing Corp., 84 F.3d 629, 636 (2d Cir. 1996)

(internal citation and quotation marks omitted). As the New York Court of Appeastdiad,
“[c]lonsumeroriented conduct does not require a repetition or pattern of deceptive behavior.”

Osweqgo Laborers’ Local 214 Pension Fund v. Marine Midland Bank, N.A., 85 N.Y.2d 20, 25,

647 N.E.2d 741, 623 N.Y.S.2d 529 (1995).
Instead, the critical question is whether “the acts or practices have a biogdic} on

consumers at largeld.; see e.g.Riordan v. Nationwide Mut. Fire Ins. Co., 977 F.2d 47, 51-53

(2d Cir. 1992)(following an appkftiom a jury verdict, holding that the plaintiffs satisfied the
“consumereriented element of a N.Y. GBL § 349 claim agairmstinsurance company by
presenting evidence that the insurance company had engaged in similar paaeticsisother
policyholders). “Based on this standard, courts have found sufficient allegations ytanjoe
public interest where plaintiffs plead repeated acts of deception diré@dd@ad group of
individuals.” Feldman 210 F. Supp. 2d at 301 (collecting cases).

That said, “[flor a claim to classify as ‘consuntegrented,” a plaintiff must plead and

prove injury to the public generally, rather than to himself alone.” Newman v. Mor, No.

08CV658 (RJD)(CLP), 2009 WL 890552, at *5 (E.D.N.Y. Mar. 31, 2009). “Single shot

transactions’ or ‘[p]rivate contract disputes, unique to the parties’ are not gd\msrisection
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349.” Delgado v. Ocwen Loan Servicing, LLC, No.@8-4427 (NGG)(RML), 2014 WL

4773991, at *7 (E.D.N.Y. Sept. 24, 2014)(citations omittedg alsdMaGee v. Paul Revere Life

Ins. Co., 954 F. Supp. 582, 586 (E.D.N.Y. 1997)(“[T]he injury must be to the public generally as
distinguished from the plaintiff alone.”).

In this case, although not argued by Brotre, Courts finds that the Plaintiffs have failed
to plausbly allege thatanyalleged deceptive acts or practioeshestrated by Browwere
“consumeryoriented” and injured the public generally.

The Plaintiffs allege that the Defendants’ conduct “impact[ed]” the publicfiad
Compl., at § 290.) and “have damaged other similarly situated New York consumers, including
but not limited to three other MHF franchisees in New Yorld” &t 9 291.).1t is not clear
whether this type of “group pleading” is permissible under the NY GfAvever,even
assuming “group pleading” may be appropriate in this regard, the facts alleged dppuot the
conclusion that the complained-of conduct was “consuwrented,’even under notice pleading

standardsCompare Corbin v. Wilson, No. 10V-3156 NGG)(RER), 2011 WL 4374213, at *2

(E.D.N.Y. Aug. 26, 2011)(“Merely alleging that conduct was aimed at the ggnéskd is not

sufficient to state a cause of actionr§port and recommendation adopted, NoCM}3156

(NGG)(RER), 2011 WL 4381152 (E.D.N.Y. Sept. 19, 20Eldurentn v. McDowell, No. 05—

CV-4274(ARR)(CLP), 2009 WL 2969686, at *6 (E.D.N.Y. Sept. 16, 2009)(finding upon the
defendant’s default that plaintiff failed to establish “consuoresnted” activity where despite
broad allegations that defendant participated in schemes to defraud the publicf falgéatito

state with any particulayi how the public was injuredyith Riordan v. Nationwide Mut. Fire

Ins. Co., 977 F.2d 47, 51-53 (2d Cir. 1992)(holding that section 349 was applicable to insurers

where the plaintiffs demonstrated that similar practices had been empiotrezidefendant
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against multiple insureds)pannou v. Blue Ridge Ins. Co., 289 A.D.2d 531, 531, 735 N.Y.S.2d

786 (Mem), 2001 N.Y. Slip Op. 10979 (2d Dep’t 2001)(holding that “[a]n insurancertsuri
failure to pay benefits allegedly due its insured under the terms of a standaath@espolicy
can constitute a violatioof General Business Law § 34&itations omitted).

Indeed, the Plaintiffsstatements concerning the “impact” of the Defendants’ allegedly
unlawful conduct is conclusory language that, in essence, “[impermissibigigdecisions of
the New York Court of Appeals.” Corbin, 2011 WL 4374213, at [fBactuality, tle factual
allegations actually described transactions uniqueg®taintiffs and the Defendants akin to

a private contract dispute. Brooks v. Key Trust Co. IMed5n, 26 A.D.3d 628, 630-31, 809

N.Y.S.2d 270 (3d Dep2006)affirming thedismissal for failure to state a claumder GBL §
349 where plaintiffs allegéions established that the transactions concerned acquiring consumer
loans, but where the remaining allegations evinced inducement to invest with adatlg tire
the plaintiffs).
Furthermore, the transactions described in the proposed amended coi@aint,
securities transactions, were undertaken as investments, not purchased as gouitests be

consumed or used, asd fall outside of the statuteprotectionSee e.g.Gray v. Seaboard Sec.

Inc., 14 A.D.3d 852, 853, 788 N.Y.S.2d 471 (3d Dep’t 2005)(explaining that the purchase of
securities is not “consumeriented” because unlike typical consumer products “such as
vehicles, appliances or groceries . . . securities are purchased as inw&estotead goods to be

‘consumed’ or ‘used?); Lynch v. McQueen, 309 A.D.2d 790, 792, 765 N.Y.S.2d 645 (2dtDep’

2003)(finding that the plaintiff failed to state a claim under GBL § 349 where a

stockbroker/licensed insurance agent convirtbeglaintiff to transfer financial instruments to
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the defendant® manage, and to purchase life insurance policies since this conduct was not
“consumeroriented or ‘part of a pattern directed at the public generally™).

Accordingly, the Plaintiffs have failed to plead sufficient allegations tdksitdiability
on the part of Brown under GBL § 349. That part of Brown’s motion to dismiss the proposed
NYCPA claimis grantecand that part of the Plaintiffs’ crossotion for leave to amend to assert
that claim is denied as futile.

K. The NHCPA claim

The New Hampshire Ceamer Protection Act, N.H. Rev. Stat. Ann. Ch. 358the
“NHCPA”) “is a comprehensive statute whose language indicates that it should be given broad

sweep."Roberts v. General Motors Corp., 138 N.H. 532, 538, 643 A.2d 956 (1994).

Pursuant to the Act,
It shall be unlawful for any person to use any unfair method of competition or any
unfair or deceptive act or practice in the conduct of any trade or commerae withi
this state.

N.H. Rev. Stat. 8 358—A:2. “Although the NHCPA provides a exclusive list ¢ prohibited

conduct, the statute precludes only thagges of [acts] therein particularized.” In re Methyl

Tertiary Butyl Ether (MTBE) Products Liab. Litig379 F. Supp. 2d 348, 419 (S.D.N.Y.

2005)citation omitted).“In other words, a plaintif§ clim must fall within the [fourteen]
enumerated categes in order to be actionabldd.

Although the substantive requirements of the NHCPA are governed by thef|h\ee
Hampshire, “any pleading requirements are governed by federal lavh ednérolsprocedural

matters in diversity cased.eonard v. Abbott Labs., Inc., No. ItV-4676 (ADS)(WDW), 2012

WL 764199, at *19 (E.D.N.Y. Mar. 5, 2012). “Whether [the] Plaintiffs’ claims must comply

with the pleading burdens imposed by Fed. R. Civ. P. 9(b) by virtue of the complaint ‘sounding
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in fraud’ or being ‘grounded in fraud’ is an issue of federal law, not state faskeérman v.

Coca-Cola Co., No. 095V-395 (JG)(RML), 2010 WL 2925955, at *18 n. 31 (E.D.N.Y. July

21, 2010).

Here, thisCourt is bound by the law of Second Circ@éeNorthwestern Mut. Life Ins.

Co. v. Banc of America Securities LL.@54 F. Supp. 2d 390, 396 (S.D.N.Y. 200BJecause

Rule 9(b) is a rule promulgated pursuant to a federal statute, this Court isdequokow the
precedenof the Court of Appeals for the Second Circuit with respect to the interpretation a

application of Rule 9(b).”). Thus, the relevant issue is whether the Second Circudtapqly

Rule 8(a)to the NHCPASeeKeegan v. Am. Honda Motor Co., Inc., =Supp. 2d —,
2012 WL 75443, at *2|-*22 (C.DCal. 2012)(acknowledging that although the Second Circuit
underPelmanwould aply Rule 8(a) to the plaintiffdNYCPA claim, it was bound by Ninth
Circuit precedent to appRule 9(b) to the NYCPA claims).

The lone case on point in this circuieonard coincidentallywasdecided by this Court.
In that casethe Court applied Rule 8(a) to the plaintiffs’ NHCPA claim. In doing so, this Court
reliedin part on thethe similaritie$ between the NYCPA and tiNHCPA, including the fact
that neitherequired elements of reliancesarenter. 2012 WL 764199, at *20.

Of relevance hereparts in the First Circuitwhere New Hampshire is situated, apply a
more searching analysis to determine whether the undeflehgal allegations supporting the

NHCPA claim, in fact, sound in frau8ee e.q.Gwyn v. Loon Mountain Corp., No. 01-00214-

B, 2002 WL 1012929, at *7 (D.N.H. May 15, 200By basing its CPA claim upon alleged
misrepresentations and further asserting that the misrepresentatiditsitesha knowing and
willful violation of the CPA, plaintiffs have in essence accused defendant of fid@hdre an

allegation of fraud lies at the core of a cause of action, the heightened pléaddayds of Fed.
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R. Civ. P.9(b) apply’). With respect t@ther stateonsumer protection statutes, other courts

take a similar approackhkrith v. Guardian Life Ins. Co. of America, 9 F. Supp. 2d 734, 742 (S.D.

Tex. 1998)(applying Rule 9(b) to a frabdsed claim that the defendant violated the Texas
CPA).

In this case, thelaintiffs allege that Brown “materially aided in the acts of the
transactions constituting the violations of the NHCP and FTC Franchise Rulkl by M
Franchising by, among other things, making the aforementiatszlor materially misleading
oral and written representations as to the future financial performance d?[aing]ffs’
prospective locations, of existing franchisee locations, and of corporate locatAmerided
Compl., at § 301.) The Plaintiffs further allege that Brown “made the aforemedtfalse or
materially misleading statements of fact regarding the profits,d@wskrevenues of franchisee
locations and corporate-owned Meat House stores during 2009 and 2010, and financial
projections regarding Plaintiffs’ return on their investment, and made thevadotioned false
statements in their FDD.ld.) Given that these allegations mirror the allegations supporting the
fraudclaims,application of Rule 9(b) would appear to be appropriate, notwithstatieengling
in Leonard

Further, is not clear whether this type of “group pleading” is permissible timeler
NHCPA. The fact that New Hampshire law pertaining to limited liability companies provides
that the “debts, obligations, and liabilitieka limited liability company, whether arising in
contract, tort, or otherwise, shall be solely the debts, obligations, and liabilites lohited
liability company” and “[n]Jo member or manager of a limited liability comparaji $te
obligated persaally for any such debt, obligation, or liability of the limited liability company

solelyby reason of being a member or acting as a manager of the limited liabilitacprhp
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N.H. Rev. Stat. Ann. § 304-C:23 (emphasis added), counsels agaipstrtiissibility of‘group

pleading” undethe NHCPA. See generalliMbahaba v. Morgan, 163 N.H. 561, 564, 44 A.3d

472, 476 (2012).

However, even assumirtigat“group pleading” may be appropriate and that Rule 8(a) is
more appropriately applied to the Plaintiffs’ prgpd claim under the NYCPA, the claim fails
on another ground — that is, it does not properly fall into any adribenerated categories under
the NHCPA. That statute prohibits the following conduct:

N. Passing off goods or services as those of another;

N. Causng likelihood of confusion or of misunderstanding as to the source,
sponsorship, approval, or certification of goods or services;

N. Causing likelihood of confusion or of misunderstanding as to affiliation,
connection or association with, or certification bnother;

IV. Using deceptive representations or designations of geographic origin in
connection with goods or services;

V. Representing that goods or services have sponsorship, approval,
characteristics, ingredients, uses, benefits, or quantitiethenatlo not have

or that a person has a sponsorship, approval, status, affiliation, or connection
that such person does not have;

VI. Representing that goods are original or new if they are deteriorated,
altered, reconditioned, reclaimed, used or secondhand;

VII. Representing that goods or services are of a particular standardy,qualit
or grade, or that goods are of a particular style or model, if they are of another;

VIII. Disparaging the goods, services, or business of another by false or
misleadingrepresentation of fact;

IX. Advertising goods or services with intent not to sell them as advertised;
X. Advertising goods or services with intent not to supply reasonably

expectable public demand, unless the advertisement discloses a limitation of
guantty;
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X-a. Failing to disclose the legal name, street address, and telephone number
of the business under RSA 3B12-a;

XI. Making false or misleading statements of fact concerning the reasons fo
existence of, or amounts of price reductions; or

XII. Conducting or advertising a going out of business sale:
(a) Which lasts for more than 60 days;
(b) Within 2 years of a going out of business sale conducted by the same
person at the same location or at a different location but dealing in similar
merchandise
€ Which includes any goods, wares, or merchandise purchased or received
90 days prior to commencement of the sale or during the duration of the
sale and which are not ordinarily sold in the seller’s course of business;
(d) Which includes any goods, wares merchandise ordered for the
purpose of selling or disposing of them at such sale and which are not
ordinarily sold in the seller’s course of business;
€ Which includes any goods, wares, or merchandise consigned for the
purpose of selling or disposing thiem at such sale;
() Without conspicuously stating in any advertisement for any such sale,
the date such sale is to commence or was commenced,
(g) Upon the conclusion of which, that business is continued under the
same name or under a different name at the same location; or
(h) In a manner other than the name implies.

XIll. Selling gift certificates having a face value of $100 or less to
purchasers which contain expiration dates. Gift certificates having a face
value in excess of $100 shall expire wiescheated to the state as
abandoned property pursuant to RSA 4£71Dormancy fees, latency fees,
or any other administrative fees or service charges that have the effect of
reducing the total amount for which the holder may redeem a gift
certificate are mhibited. This paragraph shall not apply to season passes.

XIV. Pricing of goods or services in a manner that tends to create or
maintain a monopoly, or otherwise harm competition.

N.H. Rev. Stat. Ann. § 358-A:2. Effective January 1, 2015, the NHCPA will also prohibit “XV.

Failure of a facility, as defined in RSA 161-M:2, or person to comply with the provisidRS Af

161-M regarding the senior citizens bill of rights” and “XVI. Failing to deliveme heating fuel

in accordance with a prepaid contract.

Of course, the above-mentioned categories of conduct are non-exhaustive.
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N.H. Rev. Stat. Ann. 8§ 358-A:2 (“Such unfair method of competition or unfair or deceptive act

or practice shall include, big not limited tg the following . . ."Jemphasis addd. However,

again the statute precludes only thosgoés of [acts] therein particularized.” In re Methyl

Tertiary Butyl Ether (MTBE) Products Liab. Litig379 F. Supp. 2d at 419 (citation omitted).

In the present case, the gravamen of the propmsethded complaint is that the
Defendants, including Brown, pitched certain investment ventures directly tcaih&ff3l, and
induced them to invest by making false and misleading representations aboutrtialfina
profitability of The Meat House frandde system and the Plaintiffs’ ability ébtain a return on
those investments. In the Court’s view, such allegations do not fall within “the typehdiict
proscribed by the NHCPA.

Accordingly, the Plaintiffs have failed to plead sufficient allegatitmestablisithe
liability of Brown under the NHCPA. That part of Brown’s motion to dismiss the prdpose
NHCPA claimis grantecand that part of the Plaintiffs’ crossotion for leave to amend to assert
that claim is denied as futile.

L. The Breach of Diy of Good Faith and Fair Dealing claim

To establish a claim for breach of the duty of good faith and fair dealindtt€l)
defendant must owe plaintiff a duty to act in good faith and conduct fair dealifthgpR)
defendant must breach that duty; and (3) the breach of duty must proximatelittvause

plaintiff’s damages.Champagne v. United States, -Supp. 2d ——, ——, 2014 WL

1404566, at *9 (N.D.N.Y. Apr. 10, 2014 re Tremont Sec. Law, State Law, & Ins. Lifijjo.

08-CV-11117(TPG), 2013 WL 5393885, at *8 (S.D.N.Y. Sept. 26, 2q&&ting elements);

Washington v. Kellwood Co., No. 06\¥-10034(DAB), 2009 WL 855652, at *6 (S.D.N.Y.

Mar. 24, 2009)(same). “[T]he covenant of good faith and fair dealing is implicidrye
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contract’ undeNew York law . . . .” Fillmore E. BS Fin. Subsidiary LLC v. Capmark Bank, 552

F. App’x 13, 16 (2d Cir. 2014)(quoting Consol. Edison, Inc. v. NdsiJ#26 F.3d 524, 529 (2d

Cir. 2005)).
It follows thenthat under New York law, “a non-signatory cannothad liable for
breach of the implied covenant of good faith and fair dealing, because there is aotcontr

between the two parties under which to find such an implied tétatf, Inc. v. Games, In¢.

No. 04 CIV. 3723 (JSR), 2005 WL 447503, at *2 (S.D.N.Y. Feb. 24, 2808) 164 F. App’x

183 (2d Cir. 2006)seeEEOC v. Waffle House, Inc., 534 U.S. 279, 294, 122 S. Ct. 754, 151 L.

Ed. 2d 755 (2002)(“It goes without saying that a contract cannot bind a nonparty.”).
While it is true that a nesignatoy can be named as a defendathiefor shéis in

privity with the plaintiff or has assumed the obligations of the contract,” ESlylri@@oastal

Corp., 61 F. Supp. 2d 35, 73 (S.D.N.Y.1999), none of the Plaintiffs are in privity with Brown,
nor has Browrassumeany obligations under the relevant agreements. Although a non-
signatory can also be named as a defendant if he is the alter ego of the sigaakiot'y

Customs Assocs. Ford Motor Co., 893 F. Supp. 1251, 1256-57 (S.D.N.Y. 1995)(collecting

cases), the alter ego test is a stringent one, requiring, among other thingse thatsignatory
have no real identity independent of the signatory, not simply that the entitiéssaly celated.
Here, theproposed claim for breach of the duty of good faith and fair dealing contains no
allegations on which such a test could be met.

Accordingly, the proposed claim for breach of the covenant of good faith and fangdeal
is dismissed as to Browr.hat part of Brown’s motion to dismiss this clasmgrantedand that

part of the Plaintiffs’ crossotion for leave to amend to assert that claim is denied as futile.
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I[I. CONCLUSION

Based on the foregoing reasons, Brown’s motion to dismiss pursuant to Rule 9(b),
considered as directed at the proposed amended complaint, is granted in part and gartied i
In particular, Brown’s motion to dismiss is denied as to the Plaintiff’'s cloomd) negligent
misrepresentation under New York law and (2) violations oNtESA. Brown’s motion is
otherwise granted.

Concurrently, the Plaintiff's motion pursuant to Rule 15(a) for lea¥detan amended
complaintis granted in part and denied in part. The motion is granted as to the Plaintifis clai
for negligent misrepresertiian and violations ofhe NYFSA.

SO ORDERED.

Dated:Central Islip, New York
November 17, 2014

Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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