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AZRACK, United States District Judge:
DefendantChemTreat, Inc. (“*ChemTreagthas moved for summary judgment @aintiff
Edward Connollis negligence claim. Dehdant arguesnter alia, that plaintiff cannot establish
a prima facie case of negligence becaube undisputed evidenahowsthat defendantdid not

owe aduty of care to plaintiff For the reasons stated belosefendant's motion for summary

judgment is granted.
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l. Background

The following facts are drawn from the parties’ Lo€avil Rule 56.1 Statements, the
declarations and exhibits referenced ther@nd any additional statements of material facts
provided in the parties’ briefings. These facts are undisputed unless otherwise noted.

A. The Parties

Covantais a wasteo-energy producer thabnverts hundreds of tons of household waste
into energy eeh day through burning waste to generate electricity. Connolly was employed by
Covantaat its plant in Hempstead, Long Isla(itle “Covanta Facility”) from 1990 until 2011.
Connolly’sresponsibilities athe Covantdacility includedsupervising the removal of the “drift
and fill.” The drift and fill are components of a water cooling tower utllibg Covanta in the
wasteto-energy conversion proce$sThe drift and fill are susceptible to fouling from dirt, debris,
or biologic growth (such as algae or fungus).

ChemTreatdevelops chemical treatment programs for industrial facilities and sells
chemicals designed to prevent corrosion, scale, and biofouling in critical dwesfetr systems,
such as thosesedat the Covanta Facijit (Def.’s 56.1 T 15.) In 2006, Covanta retained

ChemTreat to provide services and chemicals to the Covanta Facility. @#&1'§ 10Affidavit

1 In opposing defendant’s motion for summary judgment, plaintiff subdritRResponse to Defendants’ Statement
of Material FactsECF No0.59-22) that failed to cite record evidenaed did not comply witlboth LocalCivil Rule
56.1and mylndividualRule IV.D. Months after the summary judgment briefing was filed, plaintiféfileithout
the Court’s permission, deposition transcrigmsl expe reportsin support of his oppositionThis was improper.
Also, plaintiff never attempted to file a revised 56.1 statement that included citations to¢wdgdiled

documents. In light of these errors, the Court could have decided to simplyad@splaintiff's evidence and 56.1
statement. Hwever,it is unnecessary to determine whether such a sanction is appropriate hereuttewa€
considered plaintiff's 56.1 statement and has reviewed all of the beladlethew that plaintiff submitted in
opposition to the motion. As explained below, none ofehatence raises material issues of fact that preclude
summary judgment.

2In the Covanta Facility, incinerated wasteates steam thatdérected to a water cooling tower. The drift
eliminator (or drift) is a mechanism that prevents the unvdargiease of droplets of liquid wateas opposed to
stearm—into the environment, which can contain pollutants. The fill is a mechahanmcreases the surfatmeair
ratio of water in the cooling tower.



of Kevin P. Connor¢‘Connors Aff’) 2 ECF No. 59-3 Connollywas never an employee or a
contractor of ChemTreat. (Def.’s 56.1 1 3.)

In Spring 2010, tharift and fill at the Covanta Facilitwas removed. (Pl. Opp. at 3.)
Connolly asserts that during this maintenance, he was exposed to black dust corttelugs
growth” which caused to him sufféypersensitivity pneumonitigid.) Connolly alleges thatis
illness was a result of Chemélat’s negligence, chieflgfailure in its chemical treatment process
and failure to adequately perform inspections for biologic build-up. (PI. Opp. at 15.)

B. The Agreement

Covanta retained ChemTreat pursuané teacility Goods and Services Agreemétite
“Agreement). (Def.’s 56.1 19 The Agreemendelineateshe contractual relationshietween
ChemTreat an@€ovanta.

According to the AgreementChemTreat “will provide a completSERVICE-
ORIENTED water treatment program.’Déclaration of William A. Ruskif*Ruskin Decl.”) Ex.

B, at B-1, ECF No0.59-7 (hereinafter “Goods and Services Agreeme(@imphasis iroriginal).)
ChemTreat’s program “shall include the treatment of cooling tower influentpnegsure steam
generators and the turbine generator circulating water systemds)” Thhe Agreementequired
ChemTreat’s program to includall chemical producand professional services to minimize
repair and maintenance costs associated with replacement and cleaguigwieait due to scale,
corrosion, and fouling or microbiological activity.”Id() Chenlreat must“thoroughly train
Covanta personnel on the implementation and control of the program” and would “be responsive
in an ‘on call’ consulting basis in the event of spill, exposure or releadd.} Under the
Agreement, ChemTreat providedter alia:

“[A] comprehensive chemical testing program with written instructiodgest procedures



for all control tests.”

-

“[P]rogram documentation which shall contain a description of the program, chemical test
procedures, log sheets, product bulletins, matsafdty data sheets, feed and control equipment
specifications, and complete handling and storage safety procedures.”

-

“[A] written statement of the condition of equipment for all equipment made available fo
internal inspection.”

-

“[A] yearly review of the treatment program. [ChemTreat's] representativésliscaks
at this time, meet with the designated representatives of Covanta to discuserttgaograms,
equipment, program effectiveness costs and future objectives.”

-

“[T] raining sessions for Covanta personnel. The training shall include how to perform
tests and monitor chemical program results, how to work with the chemicals aadegeneral
training regarding the boiler and cooling systems.”

(Goods and Services Agreemeih B-3 — B-4)

Article 10 of he Agreemenis entitled “Safety/Health and Work Site Cleanlinesdd. &t
B-5, 1 10) Article 10requires,inter alia, that ChemTreat:

shall be responsible for initiating, maintaining and supervising all safefgures

and programs, including the conduct of regular safety meetings with its engployee

and its subcontractors and their employees, and shall take all necessary measures

to ensure that all such persons provide and maintain a safe working environment,

properly protecting all persons on and in proximity of the Contractor's work area

from risk of injury, danger to health and property from damage or loss.

(Id. at B-5, § 10(a).) In additionArticle 10 states thathat ChemTreat “shall have general



supervigry authority over its work area, including the power and duty to correct safetyatid he
violations or require their correction.”(ld. at B-5, {1 10(c).) Article 10 also provides that
ChemTreat “shall not cause or permit a hazardous, unsafe, unhealthful or enviadlynasbund
practice, procedure, condition and/or activity to exist or be conducted at or nearkitareas.”
(Id.). The term “work areais not defined in the Agreementhe evidence in the record shows
that ChemTreat's work area was limited to Covanta’s laboratory and cadml r(Def.’s 56.1
29.) There is no evidence that ChemTreat's work area included the cooling t¢hefrss 56.1

1 2730, 38, 46-47.)

The Agreement does not indicate that ChemTreat kgaponsible for the general
operations of the Covanta Facility, nor for equipment maintenance, repair, or disfastls (
56.1 1 26:seegenerallyGoodsand Services Agreement.) There is no evidence thanUleait
performed such tasks at the Covanta Facility.

C. Connolly’s Alleged Exposure to Aspergillus

Connolly alleges that in the Spring of 2010, “he was exposed to black dust which contained
biologic growth” during removal of the drift and fill at the Covanta Facility. (Pl. OpR.)a
Covanta hired a contractor, Zaymech, to handle the replacement of the drifts an@Rfik&in
Decl., Ex. B, Deposition of Edward ConnollyQbnnolly Dep.”) Tr.93:8-16,ECF No. 5911.)
Nothing in the Agreement indicates that ChemTreat's wiadtuded the cleaning, maintenance,
or repair ofthedrift and fill in the cooling tower.(See generallsoods and Services Agreement.)
Moreover, there is no evidence ti@ttemTreaplayed any role in the removal or disposal of the

drift andfill. * (Def.’s 56.1 1 4.)

31n plaintiff's 56.1 statement laintiff dispuesdefendant’s assertion thiatvasnot involved in the removal and
disposal of the drift and fill(Pl.’s Resp. to Def.’s 56.1 { 4 Rlaintiff suggests that this fact is disputezthuse
“ChemTreat was ‘involved in’ providing water treatment and chemicalyms, services and consulting.1d()
Plaintiff, however, is mistaken. The fact that Cheeaf was involved in providing those products, services and
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In December 2010, Connolly was diagnosed with hypersensitivity pneumonitis with
clinical signs of allergic bronchopulmonary aspergillpsiich he alleges was caused by his
exposure to aspergillus during the removal of thie and fill. (Pl. Opp. at 3.) Connolly did not
work with any of the chemicals provided by ChemTreat and was not involved in any dtihg te
in the cooling tower. (Connolly Dep. Tr. 8:23-9:2

Il. Discussion
A. Standard of Review

“The court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattér eldvR.

Civ. P. 56(a). The moving partyears the burden of demonstrating that “no genuine issue of

material fact exists."Marvel Characters, Inc. v. Simon, 310 F.3d 280, 286 (2d Cir. 2002).

“An issue of fact is ‘material’ for these purposes if it ‘might affect the outcdnigecsuit
under the governing law,” while “[a]n issue of fact is ‘genuine’ if ‘the evidescsuch that a

reasonable jury could return a verdict for the nonmoving partgonikoff v. Prudential Ins. Co.

of Am., 234 F.3d 92, 97 (2d Cir. 2000) (quotiAgderson v. Liberty Lobby, Inc477 U.S. 242,

248 (1986)). When determining whether any material facts are in dispute, the aggtreamine
the evidence in the light most favorable to, and draw all inferences in favor of, theovant|[.]”

Marvel Characters310 F.3d at 286.

To defeat a properly supported motion for summary judgment, the nonmoving party “must
do more than simply show that there is some metaphysical doubt as to the materfal facts

Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586)(Mere conclusory

allegations, speculation or conjecture will not avail a party resisting sumnaaggngnt. See

consulthg, does not indicate that ChemTreat was involved in the removal andadlispthedrift and fill.
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Shannon v. N.Y.C. Transit Auth., 332 F.3d 95, 99 (2d Cir. 2003).
B. NegligenceClaim
ChemTreat argues that its contract with Covanta did not give rise to a dutyedbca
Connolly. As explained belowthe Court agrees ambncludes that Chemndat is entitled to
summary judgmertt.
UnderNew York law, a plaintiff seeking recovery for personal injuries under a negkgen

theory must show duty, breach, actual and protencausation, and damag®gilliams v. Utica

College of Syracuse Univ453 F.3d 112, 116 (2d Ci2006). Whethera duty of careexistsis

typically a question of law for the court. Guzman v. Wackenhut Corp., 394 Fx8pf, &3 (2d

Cir. 2010) Palka v. Servicemaster Mgmt. Serv. CoB8 N.Y.2d 579, 58%N.Y. 1994) (“[T he

definition of the existence and scope of an alleged tortfeasor's duty is aslegl, policyladen
declaratior’). “Because a finding of negligence must be based on the breach of a duty, a threshold

guestion in tort cases is whether the alleged tortfeasor owed a duty of carenjartte@rty.”

Aegis Ins. Servs., Inc. v. 7 World Trade Co., | B7 F.3d 166, 177 (2d C2013) ¢€iting Espinal

v. Melville Snow Contractors, Inc98 N.Y.2d 136, 138N.Y. 2002)); see alsoChahales v.

Westchester Joint Water Work&7 A.D.3d 610, 610 (N.Y. App. Div. 2d Dep’t 2008) (“It is

axiomatic that before a defendant may be held liable for negligence it must be stadvthe
defendant owes a duty to the plaintiff. In the absence of duty, there is no breachhanud svi
breach there is niaability.”).

“In analyzing questions regarding the scope of an individual’ adaty, the courts look

to whether the relationship of the parties is such as to give rise to a duty.bf Daféonzio v.

4 Defendant also argues thaten if a duty existed, it did not breach that duty of carenssdnot the causie-fact
or the proximate cause of plaintiff's injury. Because, as explained belowpthefibds that no duty of care
existed, the Court does reach the merits of defendant’s breach or causation asgument
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Riordan 89 N.Y.2d 578, 583 (N.Y. 1997A contractordoes not owe an independent tort duty of
care to a nomontracting partyGuzman 394 F. Appx at 803(citing Espinal 98 N.Y.2d 13 at

138-39)seealsoChurch v. Callanan Indus., Inc., 99 N.Y.2d 104, 1N 1y( 2002). Connollywas

not a ChemTreat employew contractoy and ChemTreat did not own or operate the Covanta
Facility. (Def.’s 56.1 18, 7—8) Accordingly, ChemTreatdid notowe ageneral duty to keep
Connollysafe from hazardarising at the Covaa premises Thus, ifChemTreat owe@onnolly
any duty, it must aristom ChemTreat'sontract withCovantaor other special circumstances
There are three circumstances under which a duty of care extends to noctiogntinad
parties arising out of a contractual obligation:
(1) where the contractingarty, in failing to exercise reasonable care in the
performance of his duties, launcheps]force or instrument of harm, [or]

negligently creates or exacerbates a dangerous condition;

(2) where the plaintiff determinately relies on the continued performahdee
contracting party’s duties; and

(3) where the contracting party has entirely displatee other party’s duty to
maintain the premises safely

Espinal, 98 N.Y.2d at 148ee alsd@suzman 394 F. App’x at 803.

The Courtiberally canstrues faintiff’'s paperdo contendhat cefendant owed him a duty
of careunder each of these exceptions. However, for the reasons explained below, fow duty
ChemTreat arisesnder any of the three exceptions.
I.  ChemTreat Did Not Negligently Createor Exacerbatea Dangerous Condition
ChemTreat argues that its alleged failure to inspect equipment and maintain chemical
levels under its contractual obligation did not create an unreasonable risk of hacreasena
risk of harm. A duty of care arisewhen the contracting party, in the course of performing her

contractual duties, “launche[s] a force or instrument of harm” or “negligemeates or



exacerbates a dangerous conditioESpinal,98 N.Y.2d at 140Doona v. OneSource Holdings,

Inc., 680F. Supp.2d 394, 402 (E.D.N.Y.201Qy[C]ourts have fleshed out the vagaries of this
language by emphasizing that this test is met when a defendant creates dragas@eharmful
condition.”). Put another way, this exception appli@gere the promisorwhile engaged
affirmatively in discharging a contractual obligation, creates an unreasomsiblef harm to
others, or increases that riskChurch, 99 N.Y.2d at 111. However, “[a] person does not unleash
a force of harm when the purpose of the contractual obligation he is undertaking ig&tenait

preexisting risk.”_Dillon v. U.S.A., No. 1GV-6112T, 2012 WL 2923357, at *3 (W.D.N.Y. July

18, 2012).

In Church, the court held that no duty of care existed betwberdefendant, who was
under a contractual duty to install a guiderail along a portion of the highwathegidintiff, who
was injured when his car diverged from the ratd point where defendant had failed to complete

installing the guiderail Church,99 N.Y.2d at 112. The court explained tlia¢ defendant’s

incomplete performance of its contractual duty did not increase “the risk whetbde@ven before
[defendanitenteredmto any contractual undertakiigld. Insteagddefendanimerely neglected to
make the highway safefr‘as opposed to less safdd. Such a promisor “is immune from liability
because the breach of contract consists merely in withholding &tlvemere inaction is at most

a refusal to become an instrument for gooltdl” (citing Moch Co. v. Rensselaer Water Co., 247

N.Y. 160, 167—-68 (1928)see alsdAll Am. Moving & Storage, Inc. v. Andrews, 96 A.D.3d 674,

675 (N.Y. App. Div. 1st Dep't2012) polding that defendant’s failure to inspect sprinkler system
did not launch a force or instrument of harm when sprinkler system malfunctioned durin
warehouse fire).

Here, plaintiff's negligence claims based on defendant’'s alleged omissioa, that



“Plaintiff's exposure to the black dust was a result of the failure of Chemffeaathent process.”
(Pl. Opp. at 15.)Even if ChemTreat negligdgtperformedits contractual obligationsecause of
a flawed testing process and failure to inspleetdrift andill , these action®r omissionsjnerely
neglected to make the drift and fill safer. Plaintiff has not presented any @viafeem affirmative
act by ChemTreat that launched an instrument of harm. In the course of dischargpmdgratual
obligation to create a comprehensive water treatment program, Clagrdictenot increase “the
risk which existed even before [defendattered into any contractual undertakin§€eChurch
99 N.Y.2d at 112.Becausdahe Court finds that ChemTreat did natréate[] or exacerbatef
dangerous conditioh,the “instrument of harm” exception to liability based on a tpiadty
contract does not apply her€eeEspinal, 98 N.Y.2d at 140.

ii. Connolly Did Not Detrimentally Rely on ChemTreat's Continued
Performance of Contractual Duties

ChemTreat argues that plaintiff did not detrimentally rely on ChemTreatsnoed
performance of its duties whé&wonnolly participated in the removal difie drift and fill. A duty
of carearises when a plaintiff detrimentally relies on a contract to which shethgd party.
Espinal 98 N.Y.2d at 14@"[T Jort liability may arise wherperformance of contractual obligations
has induced detrimental reliance on continued performance and the defendant‘®fpiuiem
those obligationgositivdy or actively works an injury upon the plaintiff) “To establish
detrimental reliance on promises contained[ithid-party] contract, a plaintiff must demonstrate
that he or she had knowledge of the contractual obligations on which he or she allegedly relied.
Dillon, 2012 WL 2923357, at *3.

ChemTreat contends tHakaintiff has offeed no evidence that, prior to his alleged injuries,
he detrimentally relied on the continued performance of ChemTreat’s contrdatiesd while

performing his job generally or cleaning and remoximg drift and fill specifically The Court
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agrees.Therefore, the “detrimental reliance” exception to lisbbased on a thirgbarty contract
does not apply here.

ili.  Under the Agreement, ChemTreat DidNot Comprehensivdy and Exclusivdy
AssumeCovanta’s Duties to Safely Maintain the Covanta Facility

ChemTreat argues that it did not completely displace Covanta’s responsifdliteafely
maintaining the Covanta FacilityA party to a contract assumes a duty of care to a third party
when, pursuant to the contractual agreement, gramisor fully assumesthe promisee's
responsibilitiego safely maintain the premiseBspinal,98 N.Y.2d at 14@"[A] party who enters
into a contract to render services may be said to have assumed a duty-earghriaus be
potentially liable in tor—to third persons ...where . . . the contracting party has entirely displaced

the other party’s duty to maintain the premises sdjelgonzalez v. Aramark Food & Support

Servs. Grp. Inc., No. 68V-4843 CBA, 2012 WL 1019982, at *6 (E.D.N.Y. Mar. 26, 20¢P)]

duty exists when, as a result of a contract, one party fully assumes the e8paissibilities in a
specific, articulable sphere to a reasonably predictable, identifiableoflasdividuals?). The
contractmust be“comprehensive and exclusive” in displacingrtain responsibilities from one
contracting party to another. Church, 99 N.Y.2d at 113.

Plaintiff raises two arguments in an attempt to invoke this exception. Firsttifplain

contends that the Agreement here is analogous to the contiRalken v.Servicemaster Mgmit.

Serv. Corp.. Second, plaintiff suggesiat the safety provisions in the Agreement trigger this
exception. Both of these arguments are flawed.

First, the contract iRalkaand the contract in this case are starkly different irstio@eof

responsibility the contracting pargsumedo safely maintairthe premises In Palka, the court
heldthat aduty of care existed between a contracting party, responsible for prgpwdiintenance

to a hospital, and a third party injurbd anegligently mounted wall fan83 N.Y.2d at 585. he
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contractin Palkarequireddefendant “to train, manage, supervise and direct all support services
employed in the performance of daily maintenance dutigs at 584. The court found that the
contract served as an “extensive privatization arrangejtiant} displaced entirely the hospital’
prior in-house maintenance program and substituted an exclusive responsilpdajeimdant] to
perform all of[the] Hospital's pertinent nonmedical, preventative, safety inspection and repair
service functions.”ld.

The Agreement here is eastlistinguishable from the contractialka In a broad sense
the Agreemenis nothing like the comprehensive and exclusive maintenance contRadkan In
Palka the contract explicitly provided that the contractor was responsible for idgeitte
hospital’s maintenance departmemdl. at 584. The contractor was required to “train, manage,
surprise and direct” all maintenance employees, “perform all administratiies’drelating to
maintenance, “pay all direct operating costs and expenses required in thenpede” of
maintenanceaervices, ad “provide and maintain the daily work and project schedules, standard
operating procedures and training manuals” relatingpamtenanceservices. Id. at 583 This
included ‘preventative maintenance and casualty control or casualty preventionihapdction
and checking to see if something needs repairing before it f&dlsat 584. It was the contractor’s
“responsibility to instrudthe hospital'$ maintenance department employees on how and when to
perform maintenance on all etecal and mechnical equipment,including the wall mounted fan
that caused the injuryid.

Here, the Agreement called for ChemTreat to provide a “complete senécged water
treatment program.” (Goods and Services Agreementlal EEhemTreat’s responsibilities were
confined to providing chemical products and professional services “to minimize replir a

maintenance costs associated with replacement and cleaning of equipment dee ¢orsoalon,
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and fouling or microbiological activity.” Id.) The safety provisions in the Agreement were
ancillary to ChemTreat's effectuating a chemical treatm@ogram. Covanta retainedhe
remaining responsibility to safely maintain tiwater cooling tower, in particular with respect to
the operation, equipment maintenance, and equipment repair and disposal. (Def.’s 56.1  26.)
Unlike the contract irPalka, the Agreement here did not call on ChemTreat to broadly
manage or supervise Covanta employees in the performance of their resp@ssibilith respect
to interactions with Covanta personnel, ChemTreat's responsibilities wereeteisand
circumscribd. ChemTeat was merely responsible for training Covanta employees on
implementing and operating the water treatment program, as well asdegpon an “on call”
basis in the event of a spill, exposure, or release of chemicals stemminthérarater tratment
program. (Id.) Additionally, inPalka the contract called for defendant to provide “preventative
maintenance and casualty control or casualty prevention” by conducting iospegotdetermine
“if something needs repairing before it fails83 N.Y.2d at 584. In contrast, ChemTreat was not
responsible for cleaning, maintaining, disposing, or repairing equipment, acltgngcals, or
inspecting equipment apart from when requested or made available by Co\eités 56.1 11
26, 36-47;see genetly Goods and Services Agreement)nder the Agreement, Chdireat was
responsible for conducting discrete tasks in discrete work areas.
Second contrary toConnollys suggestion, nonef the healthand safety provisions in
Article 10 of the Agreement give rise taaty. Article 10 of the Agreement states the following:
“[Chenlreat] shall be responsible for initiating, maintaining and supervigihgafety

measures and programscluding the conduct of regular safety meetings with its employees and

its subcontractors and their employees, and shall take all necessary meansesetthat all such

persons provide and maintain a safe working environment, properly protectegsalh©n and
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in proximity of the Contractor’s work ardeom risk of injury, danger to health and property from

damage or loss.” (Goods and Services AgreemieB, T 10(3.)

*kkk

“‘[ChemTredt shall have general supervisory authority over its waeda ancluding the
power and duty to correct safety and health violations or require their correctidndt B-5, 1
10(9.)

M-

“[ChemTreat shall not cause or permit a hazardous, unsafe, unhealthful or
environmentally unsound practice, procedure, condition and/or activity to exist @ndhectecat

or near its work areas.”

(Id.) (emphasisdded)

Most of the relevant provisions above cent ChemTeat's health and safetpligations
in and around Chelreat’'s work areas. |&ntiff suggests that duty exists here because
ChenTreat’s work area included the cooling towéPl.’s Mem.at 12.) However, nothing in the
Agreementor the factual record indicates that CHepat's work areaincluded the cooling
tower> (See generallyGoods and Services AgreemgnMoreover,the evidence in the record
showsthat Cheniireat did not performvork in or around the cooling towerDef.’'s 56.1 § 2%
30, 38, 46—-47. In his opposition brief, laintiff asserts that “there is no dispute that Chiesat’s
work did extend to the cooling tower at issueld.)( Plaintiff, however, doegot point to any
evidence to support that propositiamd the Court finds none the record Accordingly, no duty

canpossibly arise from these provisiohs.

5> Although the term “work area” is not defined in the Agreement, even a bragretation of the term “work
area” does not suggest that ChemTreat's work area includeddlieg tower.

6 The only health and safety provision that is not explicitly limited to Civeat’s work areas (or Chéireat’s own
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Based on the record, ChemTreat did fentirely absort) the duty to maintain safe
conditionsfor the entire Covanta Facilitpr even for the cooling toweSeeEspinal 98 N.Y.2d
at 140. Therefore, the “comprehensive and exclusive” exception to liability based ahpattyr
contract does not apply here.

Il. Conclusion

Because there was no duty in tort running fil@hemTreato Connolly, Raintiff fails to
present grima facie casefor negligence under New York lawl herefore, ChemTrea entitled
to summary judgmentThe negligence claim against ChemTreat is dismissed.

For the reaons set forth above, Defendant’s motionsummary yidgments granted.

employees and subcwactors is the first clause of the following provision in Article 10:

[CheniTreat]shall beresponsible for initiating, maintaining and supervising all safetgsures
and programsincluding the conduct of regular safety meetings with its employebisa
subcontractors and their employees, and shall take all necessary measneeséd thatllesuch
persons provide and maintain a safe working environment, properly prgtatitpersons on and
in proximity of the Contractor’s work area from risk of injury, dangehnealth and property from
damage or loss.

(Goods and Services Agreement a8 10(a).))

Plaintiff, however, does not raise any explicit arguments about theret@tion of this clause. Moreover, when
viewed in light of the language and examples that follow this clandthe Agreemers other provisionsthis
clause canndte read to mean that Ch&reat comprehensively and exclusively displaced Covanta’s safety
responiilities throughout Covanta’s Facility. Moreover, the Court doubts thatliggedly negligent acts of
ChenTreat at issue in this suit are the type of “safety measures and prognisnisSiterplate contract languages
intendedto address.
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SO ORDERED.

Date:January 11, 2016
Central Islip, New York

/sl (JMA)

Joan M. Azrack
United States District Judge
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