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SPATT, District Judge.

On June 23, 2014, the Appellant Greg Lubonty (“Appellant”) filed an appeal from a
March 3, 2014 order (the “March 3, 2014 Ordday the United States Bankruptcy Court,
Eastern District of New YorKTrust, J). The March 3, 2014 Order approved the terms of an
amended stipulation (the “Amended Stipulatipantered into on February 26, 2014 between
ALS Hibiscus, LLC (“ALS”) and R. Kenneth Baard, as Chapter 7 Trustee of the Bankruptcy
Estate (the “Trustee”). The Amended Stipaia, among other things, (i) granted ALS a secured
claim against the Bankruptcy Estate ie imount of $4,655,412.45; (ii) granted the Trustee
permission to sell the Appellant’s residential property located in Miami Florida (the “Miami
Property”) under certain terms and conditions lermitted ALS to commence a foreclosure
proceeding on the Miami Property; and (iv) adjmd a hearing on the Appellant’s objection to
ALS’s secured claim against the Aplpat’'s Bankruptcy Estate.

The Order was entered over the Appellantgotion, and this appeal followed. For the
reasons set forth below, the Bankruptcy Court’s Order is affirmed.

I. BACKGROUND

A. The Underlying Facts

1. The Mortgages on the Miami Property
On April 11, 2005, the Appellant executed@e and mortgage (collectively, the
“Mortgage”) in favor of the Wachovia Mortgag&orporation (“Wachovia”) in the principal

amount of $3,000,000 on the Appellant's Miami Prbype (App. Rec. 10, Ex. C.) The mortgage

has a maturity date of May 1, 2035. The original principal amount due under the Mortgage was

$3 million and interest accrued atade of 5.875% per year. (1d.)



Wells Fargo held a second mortgagelmMiami Property in the amount of $550,000.
(App. Rec. 17 at 75:11-17.) The record doesspetify the terms of the second mortgage, nor
when the Appellant obtaidehe second mortgage.

From January 2007, the debtor has failech&ixe any payments on the Mortgage, nor has
he paid any fees, taxes, insurance, or otheemses associated with the Miami Property. (See
App. Rec. 8, Ex. 1.) On May 11, 2007, Wachovia commenced a moftgagsure
proceeding on the Miami Property in the Circugu@t of 11th Judicial Bitrict in Miami-Dade
County, Florida. (See id.)

At an unspecified time Wachovia assignedntsrest in the Note to Wells Fargo Home
Mortgage (“Wells Fargo”). (See App. Rec. BEX. B.) In a September 18, 2011 letter to the
Appellant, Wells Fargo wrote that its recorddigated that the Appellant was delinquent under
the terms of the Mortgage @total amount of $1,474,040.46 and tiwetavoid the possibility of
acceleration, you must pay this amounbomefore October 18, 2011.” (Id.)

On January 8, 2011, the Eleventh Judiciatdi dismissed the mortgage foreclosure
proceeding without prejudice because Wachoviadaieappear at several case management
conferences. _(See App. Rec. 8, Ex. 2.)

2. The Bankruptcy Action

On October 19, 2011, the Appellant filed a vaarg petition with the Bankruptcy Court
for relief under Chapter 11 ofd@lBankruptcy Code (the “BankrugytAction”). (App. Rec. 17 at
Tr. 71:22-24-72:1.) The case was assigned to USitates Bankruptcy Judddan S. Trust.
Pursuant to 11 U.S.C. § 362(ayyaother actions to foreclose tre Miami property were stayed

during the pendency of the Bankruptcy Action.



On April 2, 2012, Wells Fargo filed a seed proof of claim in the amount of
$4,655,412.47. (App. Rec. 1.) Wells Fargo’s clagname Claim No. 13 in the Bankruptcy
Action. (Id.)

In their memoranda, both the AppellantdaALS state that WellBargo assigned the
Mortgage and its claim in the Bankruptcy ActionB8I Financial Services, Inc. (“BSI”)._(See
The Appellant's Mem. of Law at 3—4; The Apals Mem. of Law at 5.) Both parties also
claim that on December 14, 2012, BSI filed a motseeking relief from the automatic stay
pursuant to 18 U.S.C. § 362(d) to foreclosd¢tenMiami Property in a separate state court
proceeding. (See App. Rec. at Tr. 75:17-23.JIRC. 8§ 362(d) provides that a “party in
interest” can make motion forlref from an automatic stay 6f cause, including the lack of
adequate protection of an interest iogerty of such party in interest.”

However, the Court has not found any suppothe appellate record for the parties’
contention that Wells Fargo trangfed its interest in the Mortgage BSI. To the contrary, a
document entitled, “Corporate Assignment ofridage,” dated August 28, 2012, indicates that
Wells Fargo assigned the Mortgage to MCM i@dpgPartners LLC (“MCM”). (App. Rec. 1, at
p. 32.) Another document entitled, “AssignmehMortgage/Securitpeed/Deed of Trust”,
states that on October 28, 2012, the Mortgage assigned by MCM to Newbury Place REO 1V,
LLC (“Newbury”). (Id. at p. 40.)BSI is not indicated anywhere in these documents, nor do the
parties clarify what, if any, relatiohjp MCM or Newbury had to BSI.

Despite these inconsistencies, it is clear fthenrecord, and the fas appear to agree,
that on June 10, 2013, Newbury assigned the Mortgatie Appellee ALS. (App. Rec. 2.)

On June 20, 2013, ALS filed a motion seeking entry of an order converting the case from

a Chapter 11 action to a Chapteaction. (App. Rec. 4, at p. 3.)



On the same day, Judge Trust “so ordered” a stipulation pursuant to which ALS and the
Appellant agreed that ALS™aim would be fixed in thamount of $4,378,209.67 subject to the
Bankruptcy Court’s determinatiasf the value of the Miami Propg. (App. Rec. 3, at { 3.)

On July 2, 2013, Judge Trust granted théioamoby ALS and converted the case to a
Chapter 7 action because the court found thanaersion was in the “best interests of creditor
and the estate under 11 U.S.C. § 1112(b)(1d.) (On the same day, Judge Trust appointed
Appellee Barnard as the interimuBtee of the Appellant’s Estate. (App. Rec. 5.) Barnard later
became the permanent trustee¢haf Appellant’s Estate; howevehe record does not specify
when he was so appointed.

On July 3, 2013, Judge Trust granted permission to ALS to commence a foreclosure
proceeding on the Miami Property. (See Feb. 3, 2014 Hearing Tr. 75:17-23.) Rule 4001 of the
Federal Rules of Bankruptcy Procedure (“Fed. R. Bankr. P.”) 4001 (@i@des that “[a]n
order granting a motion for relief from antamatic stay made in accordance with Rule
4001(a)(1) is stayed until the expiration of 14 days after the ehthe order, unless the court
orders otherwise.” As such, the order lifting the automatic stay did not become effective until
July 18, 2013. (See App. Rec. 17 at Tr. 75:17-23.)

On October 7, 2013, ALS filed a proof dhim amending Claim No. 13 in the
Bankruptcy Action. (App. Rec. 9, Ex. 1.) Theef of claim sought to amend the total amount
due to ALS under the Note from $4,378,209.67 to $4,586,884.16 “plus certain other fees,
expenses, indemnification claims, and interegtd.) The Bankruptcyourt assigned Claim No.

18 in the Bankruptcy Action to ALS. (Id.)



3. The Original Stipulation to Sell the Miami Property

On December 4, 2013, the Trustee and ALS edterte a stipulation regarding the sale
of the Miami Property (the “Original Stipulation”). (App. Rec. 6.) The Original Stipulation
provided that:

(i) ALS would have an “allowed claim” in the amount of $4,586,884.16 and if the

Trustee sells the Miami Property for mahan that amount, “interest and fees

accrued and accruing since the Petition Datd the date that the ALS Claim is

paid”; (i) the Trustee would proceedtivthe sale and marketing of the Miami

Property; and (iii) ALS agreed to “carve dubm the proceeds dhe sale of the

Miami Property” in the amourdf $125,000 for the Trustee to use in its discretion

to pay out other claims on the BankmpEstate and costs and commissions

related to closing the transaction.
(Id.) On December 20, 2013, the Trustee faemotion for entry o&n order approving
the Original Stipution. (1d.)

4. The Appellant’s Objection to the Original Stipulation and ALS’s Claim

On January 2, 2014, the Appellant filaanotion objecting to the Original
Stipulation. (App. Rec. 8

On January 3, 2014, the Appellant filad objection to ALS’s Claim No. 18
asserting the same objections as he didsmrotion objecting to the Original Stipulation.
(1d.)

On January 31, 2014, the Trustee and Allesifan amended stipulation regarding
the sale of the Miami Property (the “Amendsgtipulation”). The Amended Stipulation,
increased the “Carve-Out” for the Baokicy Estate from $125,000 to $250,000. (App.
Rec. 19, at 1 5.) It also provided severalitinal terms, including that “[ijn the event
that the Miami Property sells for a purchg@sie in excess d5,000,000, the estate and

ALS will share the additional funds in a 50%/50% division.” _(Id. at § 6.) The Amended

Stipulation further provided that “ALS walibe authorized and allowed to commence
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and or continue its foreclosure action on[tdeami] Property up to the point of sale.”
(ld. at 7 8.)

In support of the Amended Stipulation, fheustee filed a declaration stating that
both the Original and Amended Stipulationrev&products of arms-length negotiations
between the Parties and . . . were enterexiimgood faith.” (App. Rec. 15, at § 15.)
The Trustee also represents that, “I belithat the terms of the Revised Stipulation
provide an immediate cost savingnd benefit to the estats there is a guaranty of
payment, through the Carve-Out, and the estdl@ot be testing the real estate waters at
a cost that may not be recouped on asa¥es price and which would otherwise be
charged to the estate at the expense of #ditors.” (Id. at § 17.) As such, the Trustee
concluded that “in my best business judgmentthe terms and conditions of the Revised
Stipulation are reasonable and within the li@strest of the Debtor’s estate and its
creditors.” (Id. at 1 18.)

5. The February 3, 2014 Hearing

On February 3, 2014, Judge Trust heltearing to decide the motion by ALS for
approval of the Amended Stipulation and to addrthe Appellant’s objection. Present at the
hearing were counsel for the Trustee, the Appellant, and ALS. (App. Rec. 17.) Judge Trust
heard oral argument from ALSd the Appellant. (Id. at Tr. 1-17; 56—71.) The court treated the
Trustee’s Declaration as his direct testimong permitted counsel for the Appellant to cross-
examine the Trustee, (Id. at Tr. 17-53.)

At the hearing, the Appellant argueathudge Trust should reject the Amended
Stipulation and wait to sell the Miami Propeuytil the Appellant’s objection to ALS’s claim

for $4,586,884.16 is resolved. (Id. Tr. 68:3-6.thAugh the Amended $iillation guarantees



that the Bankruptcy Estate would receive $280,b0om the sale of the Miami Property, the
Appellant asserted that the iauptcy Estate could receive neamoney if the Appellant is
successful in extinguishing ALS’s $4,586,884.16 clamthe Miami Property._(Id.) Thus, the
Appellant argued that the Trustee would be beitiewaiting to sell the Miami Property than
proceeding with the sale undeetbonditions provided for in hAmended Stipulation. (Id. at
69:6-12.)

Judge Trust rejected the Appellant’s argutriecause it did not find the Appellant’s
objection to be meritorious._(Id. at 76:1-5.)ddge Trust noted that thgpellant’s argument is
premised on his contention that the statuténutations had expired oALS’s foreclosure claim
pursuant to Fla. Stat. 88 95.11(3)(Which provides that “an &on to foreclose a mortgage”
must commence within five yesar (1d.) The Bankruptcy Coutound this argument problematic
for two reasons.

First, Judge Trust concluded thiis not clear whether the st of limitations is tolled
during the pendency of the automatic stay, &g ALS’s foreclosure alm may not be time-
barred. (Id. at Tr. 79:1-8.) Hower, the court declined to decide the issue because the “parties
didn’t provide any briefingn that issue.” (I1d.)

Second, the court found that even if the fiverysatute of limitation®n foreclosing the
Miami Property had expired, ALS still had a vdieh on the Miami Property pursuant to Fla.
Stat. Ann. § 95.281, which provides:

(1) The lien of a mortgage or other inshent encumbering real property, herein

called mortgage, except those specifiedubsection (5), shall terminate after the

expiration of the following periods of time:

(a) If the final maturity of an obligation secured by a mortgage is
ascertainable from the record ofStyears after the date of maturity.



(b) If the final maturity of an obligation secured by a mortgage is not
ascertainable from the record ofaf) years after the date of the
mortgage|.]

Fla. Stat. Ann. 8 95.281 (West).

Since the stated maturity on the Waclaowiortgage was May 1, 2035, the court found
that under Florida Statute Siem 95.281, the “lien now held BYLS is valid under Florida law
until May of 2040.” (App. Rec. 17 at Tr. 77:2-81hus, even if ALS could not foreclose on the
Miami Property, it still had a valid and enforcealds on the property punant to Fla. Stat.

Ann. 8 95.281. (Id. at Tr. 79:14-24) For examplelJ13.C. § 363(f) provides that the Trustee
can sell a property “free andedr of [any] interest in sugbroperty” according to certain
conditions. Judge Trust notechtiwere the Trustee to seletiMiami Property pursuant to 11
U.S.C. 8§ 363(f), ALS, as a holder of the firstmgage, would be entitled to the proceeds of the
sale up to the $4,586,884.16 due under the Mortgagg. Ifidhis way, the court reasoned that
ALS could still enforce its claim against the MiglRroperty without foredsing on it. (1d.)

Turning to the merits of the Amended&tiation, Judge Trust noted that “there’s no
evidence [the Trustee would] be able to sell [iami Property] for more than the outstanding
amount of the two mortgages @cord against the property.”d(lat Tr. 80:12—-20.) Judge Trust
indicated that there had been soroeatroversy as to the value of the Miami Property. (Id.) At
one time BSI, ALS’s appareptedecessor in interest, argubdt the property was worth $4.2
million but no party had ever argued that the Mi&@moperty was worth more than the nearly $5
million it would take to settle the clainas the Miami Property under the first and second
mortgages. _(Id. at Tr. 80:1-12Thus, Judge Trust concludedthhere was a substantial risk
that the Bankruptcy Estateowld receive nothing if the MiainfProperty sold for less than $5

million. Given the uncertainty in the sales \&hf the Miami Property, Judge Trust concluded



that the Amended Stipulation was “within th@ga of reasonableness” because it provided a
carve-out that guaranteed that the Bankruptcy Estate $250,000 in proceeds from the sale of the
Miami Property. (Id. at Tr. 81:8-15.)

Thus, the Bankruptcy Court approved theekided Stipulation suégt to several minor
modifications. (ldat Tr. 81:1-15.)

On March 3, 2014, the Bankruptcy Coentered an order approving the Amended
Stipulation, which was revised slightly to be astent with Judge Trust’ruling at the February
3, 2014 hearing.

B. Procedural Background

On June 23, 2014, the Appellant appedteth the March 3, 2014 Order by Judge Trust
approving the Amended Stipulatiofhe Appellant assertthat the Bankrupy Court erred in
approving the Amended Stipulatiaathorizing the sale of the Miami Property. He contends
that the Bankruptcy Estate colldve obtained a better deal iha#d waited to sell the property
until the Bankruptcy Court ruled on theopellant’'s objection to ALS’s $4,655,412.45 claim on
the Miami Property. (Reply Mem. of Law at 10rhis argument relies on the premise that the
Appellant’s objection to the @im by ALS — namely, that A& does not have a valid and
enforceable lien on the Miami Propeliecause the five year statudf limitations on foreclosure
actions Fla. Stat. 88 95.11(2)(b) hexpired — is likely to succeed.

However, the Bankruptcy Court found thag thppellant’s objection was not likely to
succeed because (i) it is not clear under Fldedawhether the statute of limitations had been
tolled during the pendency of the Bankruptcytige; and (ii) even if ALS was barred from

commencing a foreclosure action pursuant to &lat. 88 95.11(2)(b), ALS still has a valid and
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enforceable lien on the Miami Property pursuarfela. Stat. Ann. § 95.281. (App. Rec. 17 at
Tr. 79:14-24))
The Court need not reach the first issue beeaifinds that the Bankruptcy Court did not
err with respect tthe second issue.
II. DISCUSSION

A. Leqgal Standards

This Court has jurisdiction to hear an appeal frodeeision of a bankruptcy court
pursuant to 28 U.S.C. § 158(a). c8en 158(a) provides that “[t]hdistrict courts of the United
States shall have jurisdiction bear appeals . . . from finalggments, orders, and decrees; ...
[and,] with leave of court, from other interlocutarders and decrees .af.bankruptcy judges.”

When reviewing a bankruptcy court’s decisiag,factual findings will be upheld unless
clearly erroneous, and its ldganclusions are reviewetk novo.” In re Flanagan, 503 F.3d

171, 179 (2d Cir. 2007); see also In reetbaugh, 559 F.3d 125, 129 (2d Cir. 2009) (“We

review the bankruptcy court's faei findings for clear erroral its legal conclusions de novo.”)
(citation omitted). “Mixed quegins of law and fact are revied ‘either de novo or under the
clearly erroneous standard depending on hdrethe question is predominantly legal or

factual.” In re Grubb & Ellis Co., 523 B.Rl23, 437 (S.D.N.Y. 2014) (quoting Italian Colors

Rest. v. Am. Express Travel Related Sei@o., 554 F.3d 300, 316 n. 11 (2d Cir. 2008¢ated

on other grounds by, Am. Exp. Co. v. Italian ColorRest., 130 S. Ct. 2401, 176 L. Ed. 2d 920

(2010)).
However, the standard of review differglwrespect to orders by a bankruptcy court
pursuant to Fed. R. Bankr. P. 9019. Purst@mfed. R. Bankr. P. 9019, a bankruptcy court may

“on motion by the trustee and after notice andihgarapprove a compromise or settlement.”

11



In the present case, the Bankruptcy Court apgtdiie Amended Stipulation pursuant to Rule
9019 upon motion by the Trustee, notice, and ailngain particularat the February 3, 2014
hearing, the Bankruptcy Court notéfil lhe settlement falls withinhe range of reasonableness
under Rule 9019[.]" (See App. Rec. 17 at Tr. 74:5-13.)

Courts in this Circuit have consiaelrthe following factors in assessing the
reasonableness of agposed settlement:

(1) the balance between the litigation’spibility of success and the settlement’s
future benefits; (2) the likelihood of comep and protracted litigation, ‘with its
attendant expense, inconvenience delay,’ including the difficulty in

collecting on the judgment; (3) ‘the ©@anount interests of the creditors,’
including each affected class's relativadfgs ‘and the degree to which creditors
either do not object to or affirmatiwesupport the proposed settlement’; (4)
whether other parties in interest support the settlement; (5) the ‘competency and
experience of counsel’ suppioig, and ‘[tjhe experiencand knowledge of the
bankruptcy court judge’ reviewing, the settlent; (6) ‘the nature and breadth of
releases to be obtained bfficers and directors’; and Y the extent to which the
settlement is the product afm’s length bargaining.’

In re Iridium Operating LLC, 478 F.3d 452, 4&&1(Cir. 2007) (quoting In re WorldCom, Inc.,

347 B.R. 123, 137 (Bankr. S.D.N.2006)); see also In re Leat®cking Antiques, Inc., No.
13 CIV. 5609 (ER), 2014 WL 3585511,*&t (S.D.N.Y. July 21, 2014).

When reviewing a bankruptcy court’'s apprboha settlement on appeal, the district
court reviews “the legal standts applicable to #nevaluation of a settlement under Bankruptcy
Rule 9019e novo” and the bankruptcy court’s applioai of those principles for “abuse of

discretion.” _In re Refco Inc., 505 F.3d 109, 126 Cir. 2007) (citing In re Iridium Operating

LLC, 478 F.3d 452, 461 n. 13 (2d Cir. 2007)); se® &h re Osborne, No. 13-CV-8211 CS, 2014

WL 2738558, at *2 (S.D.N.Y. June 17, 2014) (BAnkruptcy court’s dasion approving a
settlement under Bankruptcy Rule 9019 is reviefoedbuse of discretion.”) (citing In re Refco

Inc., 505 F.3d at 116); In re Leatherstockimtiques, Inc., No. 13 CIV. 5609 (ER), 2014 WL
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3585511, at *4 (S.D.N.Y. July 21, 2014) (“A bankruptourt’s articulation of the legal standard
used to evaluate the settlemerd isiatter of law to be revieweld novo on appeal, while the
court’s application of thosedal principles — in other wos] its decision to approve the
particular settlement at hand — is revieveadnly for abuse ofliscretion.”).

Abuse of discretion is a reiaely low standard to meet “[a]n abuse of discretion. .
may be found only if ‘no reasonable man cbagree with the desion’ to approve the

settlement.”_In re Homesteads CmtyNswtown, LLC, No. 3:13-CV-00602 (CSH), 2014 WL

7895746, at *4 (D. Conn. July 31, 2014) (quotingdrE. 44th Realty, LLC, No. 05 BR. 16167

(RDD), 2008 WL 217103, at *6 (S.D.N.Y. Jan. 23, 2008¢e also In re Delta Air Lines, Inc.,
374 B.R. 516, 522 (S.D.N.Y. 2007) (*“The bankruptourt will have abuseis discretion if ‘no
reasonable man could agree witle decision’ to approve a dethent.”) (quoting In re Frost

Bros., Inc., 91 Civ. 5244, 1992 WL 373488*4tS.D.N.Y. Dec.2, 1992)).

At the outset, the Court notes that it is antirely clear what anhdard of review is
applicable to the Appellant’s argument on appéed described above, the Appellant challenges
the conclusion by the Bankrupt@ourt that ALS has a valichd enforceable lien. This
conclusion could be viewed as a part of thalBaptcy Court’s evaluation of the merits of the
Amended Stipulation, in which case the Cauvould review the March 3, 2014 Order for abuse
of discretion. However, the Bankruptcy Court’s finding might also be viewed as a conclusion of
law, in which case the Court waliteview the March 3, 2014 Ordée novo. Out of an
abundance of caution, the Courllweview the Bankruptcy Cotis conclusion that ALS has a

valid and enforceable lien on the Miami Propetynovo.
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B. As to Whether ALS Has a Valid andEnforceable Lien on the Miami Property

The Appellant argues that ALS does not have a valid and enforceable lien on the Miami
Property because ALS is time-barred under &tat. 8 95.11(2)(b) from foreclosing on the
property.

Fla. Stat. § 95.11(2)(b) provigde¢hat “an action to foreclesa mortgage” must commence
within five years. Under Flada law, the statute of limitatioren foreclosure actions does not

begin to run on the mortgage holder until the pestment of the mortgage is due. Matos v.

Bank of New York, No. 14-21954-CIV (FAM2014 WL 3734578, at *2 (S.D. Fla. July 28,
2014) (“That statute of limitatiordoes not begin to run until thestgpayment of the mortgage is

due[.]”) (citing Locke v. State Farm Fire @asualty Co., 509 So.2d 1375, 1377 (Fla. Dist. Ct.

App. 1987));_see also Deutsche Bank Trust Americas v. Beauvais, No. 3D14-575 (KEM),

2014 WL 7156961, at *3 (Fla. Dist. Ct. App. D&@,, 2014) (“The statute of limitations begins
to run when a cause of action accrues, ahddase of action accrues when the last element

constituting the cause of action occurs.”) (g City of Riviera Beach v. Reed, 987 So.2d 168,

170 (Fla. Dist. Ct. App. 2008)).

However, where, as here, the mortgage aiosta clause permitting the mortgage holder
to accelerate the amount due, the statute of limitations may commence when the creditor “takes
affirmative action and advises thebtor that acceleliah option has been exercised.” Matos v.

Bank of New York, 2014 WL 3734578 at *2itjng Greene v. Bursey, 733 So.2d 1111, 1114-15

(Fla. Dist. Ct. App. 1999)); see also Smith-.D.I.C., 61 F.3d 1552, 1561 (11th Cir. 1995)

(“When the promissory note secured by the mortgage contains an optional acceleration clause,
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the foreclosure cause of action accrues, and #tetstof limitations begins to run, on the date
the acceleration clause is invoked or the stated date ofitpatuhichevers earlier.”).

The Appellant contends that Wachovia, adacessor to ALS, accelerated the mortgage
on May 11, 2007 when it initiated a foreclosuréacin the Circuit @urt of the Eleventh
Judicial District in Miami-Dade€ounty. (The Appellant’'s Menof Law at 9.) Thus, according
to the Appellant, the statute of limitatioos ALS’s foreclosure claim ran from May 11, 2007
through May 11, 2012._(1d.)

On October 19, 2011, the Appellant filed a va&rg bankruptcy petition before this
Court. Pursuant to the provisions of 15UlC. 8 362, the filing o voluntary bankruptcy
petitions results in an automatic stay of “anytaatreate, perfect, @nforce any lien against
property of the estate.” Thus, the bankruggetition precluded ALS from foreclosing on the
Miami Property during the pendency of the Bankeypiction. According to the Appellant, the
statute of limitations on ALS'’s foreclosuctaim was not tolled dung the pendency of the
automatic stay and expired on May 11, 2012. (The Appellant's Mem. of Law at 9.)

However, pursuant to the section of 1BLL. § 108(c)(2), a editor can bring a
claim whose statute of limitations has exdiduring the pendency of an automatic stay
“within 30 days after notice of the terminati or expiration of the stay.” On July 3,

2013, Judge Trust issued an arliiting the stay so that A& could pursue a foreclosure
claim on the Miami Property._(See F&8p2014 Hearing Tr. 75:17-23.) This Order
became effective on July 18, 2013. (Id.) ALS failed to commence a foreclosure
proceeding on the Miami Property within 8ays of July 18, 2013, when the stay was

lifted. Thus, the Appellantomitends that ALS does not haaealid claim with respect
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to the Miami Property because ALS is time-barred from initiating a foreclosure
proceeding to enforce the Mortgage. (Id. at § 24.)

Judge Trust rejected the Appellardigument because it found that even if
ALS’s foreclosure claim was time-barred puastito 8 95.11(2)(b), ALS still had a valid
and enforceable lien against the Miami Property under Fla. Stat. Ann. § 95.281. (App.
Rec. 17 at Tr. 76:6-13.)

As stated above, Fla. Stat. 8 95.281 provideszlevant partthat a “lien of
mortgage” “shall terminate after the expiratiaf™5 years after the date of maturity”
“ascertainable from the record [of the ngaje].” The Mortgage held by ALS has a
maturity date of May 1, 2035. (App. Rdd. at Tr. 77:2-8.) Aus, ALS’s lien on the
Miami Property secured by the Mortgagev&did under the provisions of § 95.281 until
May 1, 2040. (Id.)

In so holding, Judge Trust relied bBlouck Corp. v. New River Ltd., 900 So.2d

601 (Fla. Dist. Ct. App. 2d Dist. 2005). Themenortgage holder appled a trial court’s
decision to dismiss its foreclosure actiomiagt a homeowner disne-barred under the
five-year statute of limitationset forth in Fla. Stat. § 95.11(2)(cld. at 602. On appeal,
the mortgage holder argued that Fla. S&@5.281, which sets forth a twenty year period
of limitations, was the applicable statutdiofitations and thus, his foreclosure claim
was not time-barred. 1d.

The state appellate court rejected th@tgage holder’'s argument because it
found that Fla. Stat. § 95.281 is a “statuteegfose,” which governs the validity of the
lien and not the time period for when a plaintdin enforce that lien through foreclosure.

Id. at 603 (“Section 95.281(1)(b), converselytablishes an ultimate date when the lien
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of the mortgage terminates and is no lorgg@prceable.”). On the other hand, the court
found that section 95.11(2)(c),as'statute of limitabns” that governs when a note
holder can initiate a foreclosuaetion. 1d. (“A ‘statute ofimitations’ is a procedural
statute that prevents the enforcement of a catiaetion that has accrued . . . It does not
determine the underlying merié$ the claim but merely cutsf the right to file suit on

that claim.”) (citing_Allie v. bnata, 503 So.2d 1237, 1240-41 (Fla. 1987)).

Thus, the appellate court in Houck affeththe trial court’s decision to apply a

five-year statute of limitations undee&ion 95.11(2)(c) to the mortgage holder’s
foreclosure claim, and not the 20 year liida provided in FlaStat. § 95.281. Id. at
605. However, the appellate court notedinta that even though the mortgage holder
could not foreclose on the property, it stildna valid lien on th@roperty which it could
enforce in the event that the homeowner diedito sell the property. See id. (“Thus,
when the mortgage was assigned to Hkan2003, Houck had no legal recourse to
collect the debt secured byetimortgage; its only recourse would have been to enforce
the lien in the event New River attemgt® sell the property before November 1,
2004.").
Other Florida courts have relied on thista in Houck to dismiss quiet title claims made
to extinguish a mortgage holder’s lien on a propen the ground that the five-year statute of

limitations period for foreclosure actions hagbieed. For example, in Matos v. Bank of New

York, No. 14-21954-CIV (FAM), 2014 WL 3734578,*dt (S.D. Fla. July 28, 2014), a property
owner commenced a quiet title action against agage holder alleginthat the five-year
statute of limitations undereStion 95.11(2)(c) for pursuing a émlosure action had expired, and

therefore, the court should extinguish the mage holder’s lien agast the property. In

17



granting the mortgage holder’'s motion to disntissclaim, the court noted that the mortgage
had a maturity date of September 1, 2036. Id. at *3.

Thus, the court found thate¢hunder Section 95.281, the mortgage holder had a valid and
enforceable lien until September 1, 2041 — five gexdter the maturity date contained in the
recorded mortgage. Id. Therefore, evenédf shatute of limitationen foreclosure actions had
expired, the court found that the mortgage hidédiéen “continues to exist” and cannot be
extinguished by a quiet title actioigee id. (“So regardless of the statute of limitations, [the
mortgage holder] is entitled to judgment agathst[property holder] becae its lien continues
to exist until barred by thstatute of repose contained in KarStatutes § 95.281(1).”); see also

St. Louis Condo. Ass'n, Inc. v. NationsMortgage LLC, No. 14-21827-CIV, 2014 WL

6694780, at *2 (S.D. Fla. Nov. 26, 2014) (“The exprassurity date of the Note and Mortgage
is November 1, 2036 . . . . Accordingly, the Moggdien will not terminate until 2041 and [the]

[p]laintiff's quiet title action is without merit.;)Deutsche Bank Trust Co. Americas v. Beauvais,

No. 3D14-575, 2014 WL 7156961 (KME), at *11 (Faist. Ct. App. Dec. 17, 2014) (reversing
the decision by a trial court that a lien wadl and void because thevé year statute of
limitations on foreclosure actions expired, reasgrhat “pursuant tsection 95.281(1)(a), the
mortgage lien remains valid until March 1, 2041, fpears from the date of maturity as reflected
in the recorded mortgagecuring the obligation.”).

Here, as in Matos, the Mortgage on the Miami Property has a maturity date of May 1,
2035. (App. Rec. 10, Ex. C.) As such, under Stat. § 95.281, which provides that lien on a
mortgage shall not expire unfiVe years after the da of maturity, ALS has a valid lien on the
Miami Property until May 1, 2040. Thus, even if the five year statute of limitations under

Section 95.11(2)(c) barred ALS from foreclugion the Miami Property, it did not render its
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claim against the Bankruptcy Estate under the §sme invalid or unenforceable. See Matos,
2014 WL 3734578 (“So regardless of the statutiéenafations, BONY isentitled to judgment
against the Plaintiffs because its lien contsiteeexist until barretly the statute of repose
contained in Florida Statutes § 95.281(1)Huuck, 900 So. 2d at 603 (“The limitations period
provided in section 95.11(2)(c) doest affect the life of the lieor extinguish the debt; it merely
precludes an action to collecetdebt after five years.”).

The Appellant contends that even if 8lhas a valid lien on the Miami Property, ALS
cannot enforce the lien because ALS is timedshfrom foreclosing on the Miami Property.
(The Appellant’'s Mem. of Law at 10.) In soguing, the Appellant relies on In re Wilder, 178
B.R. 174 (Bankr. E.D. Mo. 1995). In that casestate agency overpaid a debtor in public
assistance funds. After discovering the overpayntkatagency filed a motion in the debtor’'s
bankruptcy proceeding requesting a judgmeat the money paid to the debtor was a non-
dischargeable debt pursuant to 11 U.S.C. § 523(ald2) The court dismissed the state agency’s
claim because the statute of limitationsrmaking a claim under 11 U.S.C. § 523(a)(2) had
expired. _Id. The court reasonedtithe “expiration of the statutd limitations extinguished the
[state agency’s] right to enforce this obligatmmed to it by the Debtor. Absent an enforceable
obligation, there is no right to payment.”_Id.

Here, by contrast, ALS seeks to enforce adigging out of a mortgage. As described
above, it is well-established thatder Florida law the five yeatatute of limitations governing
foreclosure actions does not otherwise affecttiiglity or enforceability of a lien created by a
mortgage._See Houck Corp., 900 So. 2d at(608 Dist. Ct. App. 2005) (“The limitations
period provided in section 95.11(2)@oes not affect the life of the lien or extinguish the debt; it

merely precludes an action to ealt the debt after five years.”). Thus, here, unlike in In re
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Wilder where the plaintiff had no other methocetdorcing its debt, ALS has other avenues to
enforce the Mortgage even if it is time-barfeam initiating foreclosure proceedings. See Kaan

v. Wells Fargo Bank, N.A., 981 F. Supp. 2d 1271, 1278.(Bla. 2013) (“Even if the statute of

limitations barred foreclosure due to payment désawithin the last fiveyears, the lien would

still be enforceable if Plaintiff breaches or déta in other ways.”); Houck Corp., 900 So. 2d at

605 (finding that the mortgadwlder had “legal recourse” “@enforce the lien” even without
foreclosing on the property “in the event [thebtor] attempted to Behe property before
November 1, 2004.”).

For example, as the Bankruptcy Court caifyesoted, if the Trustee were to sell the
Miami Property, ALS, as a holder of the first rigage, would still bentitled to the first
$4,655,412.45 in proceeds generated by the sale @irtiperty. (See App. Rec. 17 at Tri.
79:16-21) (“There’s no controversy from this Casitantage point as to whether or not ALS's
lien continues to be a valid lien, if not unerm®able by foreclosure meaning that absent this
settlement if the trustee were to seek totbellIMiami property.”). ThusALS continues to have
a valid and enforceable claim against the Bartksugstate under the Mortgage irrespective of
the five-year statute of limitations on the foreci@sactions. Accordingly, the Court finds In re
Wilder to be inapplicable to this Appeal.

Therefore, for the foregoing reasons, @wurt finds that the Bankruptcy Court was
correct in overruling th Appellant’s objection and finding thALS has a valid and enforceable
claim against the Miami Property in the amount of $4,655,412.45.

C. As to Whether the Bankruptcy Court Otherwise Abused Its Discretion in Approving the
Amended Stipulation

It is not clear whether éhAppellant objects to the Brruptcy Court’s March 3, 2014

Order approving of the Amended Stipulation feasons other thahdse discussed above —
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namely, that the Bankruptcy Court erred in firgdthat ALS has a valid and enforceable claim
against the Miami Property. However, to the aktbe Appellant does sabject, the Court finds
that the Bankruptcy Court did not abuse itscdetion in approving themended Stipulation.

As described above, pursuant to FedB&akr. P. 9019, a Bankruptcy Court can approve
a stipulation or settlement after notice and arimg) provided that it “carass|es] the issues and
see[s] whether the settlement ‘fall[s] below theédst point in the rangef reasonableness.” In

re W.T. Grant Co., 699 F.2d at 608; see als@|Residential Capital, LLC, 2015 WL 739829 at

*7 n. 6 (“[T]he Bankruptcy Court was not requiredcomprehensively review the settlement,
only to determine that it did not fall benediie lowest level of reasonableness.”).

When reviewing a bankruptcy court’s appal of a settlemerdn appeal, the Court
reviews “the legal standards ajgpble to the evaluation ofsettlement under Bankruptcy Rule
9019de novo” and the bankruptcy court’alication of those principk to the settlement for

“abuse of discretion.”_In re Refco Inc., 508é& at 116 (2d Cir. 2007) (citing In re Iridium

Operating LLC, 478 F.3d at 461 n. 13).

As an initial matter, the Court notes tladge Trust explicitly considered the
“reasonableness” of the Amend8tipulation in light of the rguired factors described above.
Therefore, the Court finds that Judge Trust appiiee correct legal stanahin considering the

merits of the Amended Stipulation. Segj., Alford v. Dribusch, No. 1:14-CV-558 (DNH),

2014 WL 7243321, at *3 (N.D.N.Y. &x. 19, 2014) (“As an initial matter, the bankruptcy court
expressly acknowledged the govewgiegal standard-noting itsmclusion that the Trustee’s
proposal was ‘well within theange of reasonableness untter 2nd Circuit test.”).

Moreover, the Court finds that Judge Trust dot abuse his disdien in applying these

principles in assessing thares of the Amended Stipulatiorin his decision Judge Trust
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touched upon many of the factorativankruptcy courts in th@Sircuit have considered when
assessing a settlement or stipulation, such agydlance between the léigon’s possibility of
success and the settlement’s future benefits”; pmamount interests ofdtcreditors’; and “the
extent to which the settlement is the prodfcirm’s length bargaing.” In re Iridium

Operating LLC, 478 F.3d at 462 (quoting In re WorldCom, Inc., 347 B.R. 123, 137 (Bankr.

S.D.N.Y. 2006)).

In particular, Judge Trusbaosidered evidence that thedvhi Property may not be worth
more than the amount of the two existing mortgage the property: “So it would appear to the
Court that there is a substantial hurdle facethkytrustee for him to . . . reduce the property of
the estate to cash for distribwgipurposes. He might be ablestll it, but there’s no evidence
he'd be able to sell it for more than thestamding amount of the two mortgages of record
against the property.” (App. Rec. 17 at Tr. 8320.) On the other hand, the Bankruptcy Court
noted that the Amended Stipulation providied Bankruptcy Estateith a guaranteed $250,000
from the sale of the Miami Property. (Id. at 86:8—-15.) Weighing the gartainty in the sale
value of the Miami Property agst the benefit to the Banlptcy Estate of a guaranteed
$250,000, Judge Trust found that the Amendegugttion to be “witin the range of
reasonableness under Rule 9019” and “a propencese by the [T]rustee of his business
judgment.” (Id. at Tr. 74:5-13.)

Nothing in the record or in the argumeptesently before the Court undermines the
reasonableness of the Bankruptcy Count'ssideration and approval of the Amended

Stipulation. _See In re Ldatrstocking Antiques, Inc., 2034L 3585511, at *6 (“In short,

nothing in the record below or in the argumemssently before the [c]ourt undermines the

reasonableness of the [tJrustedé&ision to enter into-let alerthe Bankruptcy Court's approval
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of-the Winston Stipulation.”); Alford vDribusch, No. 1:14-CV-558 (DNH), 2014 WL 7243321,

at *3 (N.D.N.Y. Dec. 19, 2014) (“[T]he bankruptcgurt fulfilled its obligation to consider the
appropriate factors in balancing the value of furthigation against the realistic benefits of the
settlement proposal. Accordingly, the bankruptowurt’s February 12, 2014 order approving the
[tirustee’s proposed settlement will be affirmed.”).

As the Court finds no infirmity in thslarch 3, 2014 Order gpoving the Amended
Stipulation, the Court affirms the decision below.

[Il. CONCLUSION
For the foregoing reasons, it is hereby ordehat the March 3, 2014 Order is affirmed.

The Clerk of the Court is dicted to close this case.

SO ORDERED.
Dated: Central Islip, New York
March 21, 2015

/s/ Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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