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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

CHARLIE APONTE and SEGUNDO LAZZO,
individually and on behaléf all others similarly
situated, MEMORANDUM OF
Plaintiffs, DECISION & ORDER
14-CV-4813 (ADS) (AKT)
-against-

MODERN FURNITURE MANUFACTURING
COMPANY, LLC, WILLIAM KEARNY, and
ANTHONY SOLICITO,

Defendants.

APPEARANCES:

Neil H. Greenberg & Associates, P.C.
Attorneys for the Plaintiffs
4242 Merrick Rd
Massapequa, NY 11758
By: Neil H. Greenberg, Esq.
Justin M. Reilly, Esq., Of Counsel

Mango & lacoviello, LLP
Attorneys for the Defendants
14 Penn Plaza, Suite 1919
New York, NY 10122

By: Anthony G. Mango, Esq., Of Counsel
SPATT, District Judge.

This case arises from claims by the ndrRé&intiffs Charlie Aponte (“Aponte”) and
Segundo Lazzo (“Lazzo”) and two opt-in Plaintifagel Deleg (“Deleg”) and Daniel Flores
(“Flores” and collectively, the “Plaintiffs”) thaheir former employers the Defendants Modern
Furniture Manufacturing Company, LLC (“ModeFRurniture”); William Kearny (“Kearny”);
and Anthony Solicito (“Solicito'and collectively, théDefendants”) violag¢d the Fair Labor

Standards Act, 29 U.S.C. § 2étlseq. (“FLSA”) and the New York Labor Law (“NYLL") by

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nyedce/2:2014cv04813/359637/
https://docs.justia.com/cases/federal/district-courts/new-york/nyedce/2:2014cv04813/359637/48/
https://dockets.justia.com/

allegedly failing to pay them proper overtime wages and retaliating against them for filing the
present action.

Presently before the Court is a motionthg Defendants pursuant to Federal Rule of
Civil Procedure (“Rule”) 56 for summary judgmtadismissing this action in its entirety.

For the reasons set forth below, the Deferglanotion is denied in part and granted in
part.

. BACKGROUND

The following facts are drawn from the pasti@int Local Civil Rule 56.1 statement
unless otherwise noted. (See the Pls.” SepQ¥5 Responses to the Defs.’ 56.1 Statement,
Dkt. No. 32-2 [the “Joint 56.1 Statement”].)

A. The Parties

The Defendant Modern Furniture is a furngumanufacturing company presently located
in Deer Park, New York._(Id. at § 1.) I&lricates commercial mica furniture in its shop
located at the Deer Park preess’ and its employees then deliver and install the furniture “on-
site” at their customers’ @@mtions. (Id. at § 2.)

The Defendant Kearny created Modermrfiwre in 2005. (See Kearny’s May 22, 2015
Dep., Mango Decl., Exs. 3, 4 ['Kearny Dep.”], at Tr. 19:21-20:4.) From 2005 to 2014, he was a
part owner of Modern Furniture and a geheranager of the company._ (See the Joint 56.1

Statement at § 5; see also Kearny Dep. a2Z16-28:6; 27:13—-20.) As general manager of

Modern Furniture, Kearny had the power to lainel fire employees and to set employees’ hourly
rates of pay. (See the Job6.1 Statement at T 9.)
From 2010 to 2014, Kearny sold all of his sharelodern Furniture to David Cohn and

Martin Cohn, neither of whom is a party to thigtion. (See Kearny Degt Tr. 24:6-28:6.) In



2013, Kearny created JAB Supply Company, LLTAB”), a management and distribution
company. (Id. at Tr. 11:20-12:6.) JAB subsequently entered into a management services
agreement with Modern Furniture under whiclBJ#danages Modern Furniture. (See the Joint
56.1 Statement at  8.) Thus, although Hermally employed by JAB, Kearny has continued

to act as the general manager of Modern Fumitee the Joint 56.1 Statement at { 8; see also
Kearny Dep. Tr. 28:3-15.)

Since at least 2009, the Defendant Solicitoldesen the director of operations for Modern
Furniture. (See the Joint 56.1 Statement at {12;1see also Kearny peTr. at 86:23-87:7.)

In that role, he supervises the day to day dpmra of the employees at Modern Furniture. (Id.
at 1 13.) He also has the power to hire andeiinployee and setéir rates of pay(Id. at § 11.)

The Plaintiffs were all eployed as factory workers ameere paid hourly wages by the
Defendants for the following periods of time: Aiponte worked for the Defendants on and off-
again from November 29, 2005 to September 29, 2&#4he Joint 56.1 Statement at {{ 15, 22;
Lazzo worked for the Defendants on and off-again from May 2005 to January 6s&fithat
19 28-32; Deleg worked for the Defendants from November 4, 2013 to September 282014,
id. at 71 34—-36; and Flores worked for the Defendants from October 1, 2013 to July 16e014,
id. at 11 37-38.

B. The Defendants’ Purported Payroll Policies and Practice

Prior to this lawsuit, the Defendants did halve any written policies regarding overtime
hours for its factory employees. (See Kearnp.a Tr. 160:17—23.) Nor did the Defendants
have a practice of requiring employees to sigretsheets each week. (Id. at Tr. 97:19-22.)

According to the Defendants, until 2010, eaygles were required to use a hand punch

clock when they arrived and left the factoigee id. at Tr. 720—-74:6;_see also Joint 56.1



Statement at 1 44.) After 2010, Solicito and Kearny apparently used an excel spreadsheet,
instead of a punch clock, to record employeesydane records. (See Joint 56.1 Statement at
41.) Solicito testified that gphoyees would come into work; Kearny or Solicito would record
the time on a Post-it note; and asfechem would subsequentlytenthe employees’ time into an
excel spreadsheet. (See Stdis June 19, 2015 Dep., Mango Deélx. D [“Solicito Dep.”], at
Tr. 40:19-16.) Kearny or Solicitwould then forward the spreadsheet to Accudata Payroll
Services (“Accudata”) for processing. (Ske Defs.’ Feb 9, 2015 Responses to the PIs.’
Interrogs., Reilly Decl., Ex. E, Dkt. No. 42-5 [tHiefs.” Responses to the PIs’ Interogs.”] at
11.) The Defendants assert that Accudata bmred the Defendants’ employees checks and
directly deposited those checks into theplapees’ bank accountgld. at I 16.)

Relying on their own testimony, the Plaintitfspute that after 2008, the Defendants had
standardized procedures fecording their employees’ hourSee the Joint 56.1 Statement at

19 42-43; see also Aponte Dep. Tr. at 135:2—7; LB at Tr. 49:25-50:1Neleg Dep. Tr. at

33:12-24; Flores Dep. at Tr. 26:12-27:9.)
The parties also dispute whether thdddelants implemented a general practice of
discouraging employees to work otme hours. In support of thesgontention that the Plaintiffs
did not work overtime, the Defendants offer what they contend are time card reports for each of
the Plaintiffs for the years 2008 to 2009.eé3Mango’s Dec. 9, 2015 Decl. [the “Mango Decl.”]
at Ex. N.) They also offer an excel spreadsheféecting what theyantend are the daily hours
of the Plaintiffs for the years 2010 to 2014. (8keat Ex. C.) These records purport to show
that from 2008 to 2014, the Plaintiffs never nelmal more than forty hours in a given work

week. (See id.)



The Defendants also rely on the depos testimony of Kearny and Solicito.
Specifically, Kearny testified that it was “geaeknowledge” within theompany that “[i]f you
are getting close to the forty hours you are ¢p storking and notify me or Anthony [Solicito],
one of the managers.” (Kearny Dep. at Tr. 16#158:3; 161:3—-8.) When asked if he could
recall any weeks in which the Plaintiff Apontenked more than forty hours, he testified:

| would have to look at the records, bulhink there was a time when we did a big

job in the airport that hgot paid overtime and a big bonus, but can | say it was

him that day, | don’t know . . . . If he was that project, which | believe he was,

he got paid overtime. Everybody on that project got overtime and a bonus.

(Id. at Tr. 163:10-22.)

Similarly, Solicito testified that when an phayee, such as the Plaintiff Aponte, would
get close to forty-hours in a work week, Soliatould “give him the option if he wanted to
work the two hours to get the forty. He had theanptilf he didn’t, he could just then not come
in.” (Solicito Dep. at Tr. 56:23-58:9.) In pses to the Plaintiffs’ interrogatories, the
Defendants acknowledged that sometimes thepl@yees had to work on Saturdays and rarely
on “Sundays and/or evenings” to meet the needsedf customers._(See the Defs.” Responses
to the PIs’ Interogs. at { 17.) Howewéian employee had to work on a weekend, the
Defendants asserted that the employee woldkl &éf another day during the week so that
ultimately he or she did not work more than forty hours in any given work week. (See id; see
also Solicito Dep. Tr. at 59:7-12The Defendants also claimedtireir discovery responses that
they sometimes permitted the Plaintiffs to work weekend days to make up for time that they
missed during the week for personal reasons. iBed hus, although thschedules of their

employees were relatively flexible, the Defendasted that the Plaintiffdid not, as a matter of

general practice, exceed foftpurs per week._(See the Joint 56.1 Statement at { 40.)



The Plaintiffs paint a differergicture of the Defendants’ pall practices. They assert,
relying primarily on their own s&imony, that the Defendants encouraged them to work more
than forty hours each workweek. (See the Joint 56.1 Statement at 1 40-41.) They further
contend that every week, the Defendants gautfy workers a check covering their wages for
up to forty hours at their regular rate of paylaash for all additional hours of work. (Id.; see
also the Pls.” Mar. 6, 2015 Responses to the Defs.’ Interrogs., Reilly Decl., Ex. F [the “PIs.’
Responses to the Defs.’ Interrogs.”] at { 3.y &ample, the PlaintifAponte testified at his
deposition:

Q. So the pay stubs that you gave ylawyer, that’s thgpay that you got by
check?

A. Yeah. That’s jusa 40-hour pay, yeah.

Q. Your testimony is that anythirayer that, you got paid in cash?

A. Yes.

Q. And how much would he [Kearny] pay you in cash?

A. $14 — | mean 15 — it was sometime Whatever rate | was making by the
hours | was making.

[....]

Q. So if you worked 53 hours, you're saying that the 13 hours, if you were
making $14 an hour at that timgu got $14 times 13 hours in cash?

A. Yes.

(Aponte’s Apr. 16, 2015 Dep., Mango Decl., Bk[*Aponte Dep.”] at Tr. 109:6-110:24.)
Similarly, Lazzo testified at his deposition:
Q. And did you always get cash eackek when you worked more than 40
hours?
A. Yes.
Q. Do you know if other employees got cash as well?
A. Yes. All. Because — yes, because tBeynetimes would tell me that there was
missing cash for that time that they had worked.
(See Lazzo’s Apr. 16, 2015 Dep., Mango Decl.,[EKLazzo’s Dep.”] at Tr. 56:4-19.)

Deleg and Flores also testified thaegvweek, the Defendants gave them checks

representing up to forty hours of vkaat their regular rate of pand that they paid them for any



additional hours worked in cash at their requéde of pay. (See Deleg’s Apr. 16, 2015 Dep.,

Mang Decl., Ex. J [‘Deleg Dep.”] at Tr. 8:20-236:21-23; see also Flores’ Apr. 16, 2015 Dep.,

Mango Decl., Ex. K [“Flores Dep.”] at Tr. 27:18-28:10.)

Based on this testimony, the Plaintiffsplite that the time records submitted by the
Defendants are accurate because they contanthttse records do not reflect the additional
overtime hours that they allegedly worked &mdwhich the Defendants compensated them in
cash. (See Joint 56.1 Statement at 1 41-45.)

C. As to the Plaintiff Aponte

On November 29, 2005, the Defendants hiredPtaentiff Aponte as dactory worker at
a regular pay rate of $14 per houre€¢She Joint 56.1 Statement at § 15.)

On February 15, 2006, the Defendants sndpd Aponte after he was arrested for
alleged drug dealing and charged with crimpaésession of a controlledisstance. _(Id. at
16-17; see also Aponte Dep. at Tr. 22:6-10:2424.) On February 28, 2006, the Defendants
re-hired Aponte for the same position at thesaate of pay. (See Aponte Dep. at Tr. 29:12—
16.)

On January 3, 2008, Aponte resigned frompaisition because the Defendants refused to

pay him for holidays. _(See the Joint 56.1 Statdraefj 18; see also Apte Dep. at Tr. 68:6—-13;

Kearny Dep. at Tr. 42:10-15.) On January 8, 2008, days later, the Defendants re-hired him
for the same position at the sana¢e of day. (See id.)

There are inconsistenciesthe record regarding when in 2009 the Defendants terminated
Aponte’s employment. According to Kearny'stienony and the parties’ joint 56.1 Statement,
the Defendants terminated Aponte’s emph@nt on January 28, 2009. (See the Joint 56.1

Statement at § 20; Kearny Dep. at Tr. 42:16—2However, according to Aponte’s testimony, on



February 27, 2009, and February 29, 2009, respytithe Defendants issued warnings to
Aponte for using his cell phone during work hoarsl for not showing up to work. (See Aponte
Dep. at Tr. at 86:6-88:6.) The Riaff averred that it was at ste unspecified point after he
received these warnings, that the Defendtartainated his employment. (See id.)

Regardless, it is undisputed that on Jan2&y2011, the Defendants re-hired Aponte,
again for the same position and the same rapapf (See the Joint 56.1 Statement at § 20.) In
January 2014 and February 2014, respectively, Apectved written warnings for walking off
the job and for unexcused absences. (Smantfe Dep. at Tr. 90:2-93:11.) On February 4, 2014,
based on this apparent misconduct, the Defendgats terminated Aponte’s employment. (See

the Joint 56.1 Statement at  20; als® Aponte Dep. afr. 94:12-95:9.)

On March 26, 2014, at his request, the Deferslagain re-hired Aponte. (See the Joint
56.1 Statement at 1 20.) Asandlition of his re-hiring, the Defielants required Aponte to sign
an “Employee Write-Up Notice, which stated:

THIS IS AN AGREEMENT between [Chigs Aponte] and [Kearny], that he
above Charlie has asked for another chao@®me back to work at the above
company after he, Charlie, made soveey poor choiceand got fired.

It is expressly understood by both partiest thlodern with [sic] give Charles one
final chance under the following conditiosND it is also understood that if
Charlie violates ANY rules and or this agneent Charlie will be terminated with
good reason and NOT be entitled teomployment insurance benefits.

Charlie has been written up and fir@dew times before and decided [sic]
unemployment every time he, Charlie has applied for it. Charlie has been fired
and now is asking for his job back and agrees to all;

1. No more games, get in on time,exra lunch times and leave on time.

2. No personal USE of your CELL phoneaaty time. While Driving, at Installs
and or in Shop!!

3. No talk up the guys into wanting tigis they did not limg up. Tell any other
employee that says anything to you to spwaiknthony or | directly . . . Do not
play massager [sic].

4. Keep your work ethics to the highesgard and follow instructions given.

8



5. Keep a neat clean appearamtde out representing the company.
6. Be totally dependable and NO BBy more LAST and FINAL CHANCE.

(Mango Decl., Ex. H; see also Aponte Dep. at Tr. 104:7-13.)
Aponte and Lazzo commenced this action on August 13, 2014. (See Compl., Dkt. No. 1.)
At that time, Aponte was still employed by thefendants. (See the Joint 56.1 Statement at
22.)
On September 19, 2014, the Plaintiff sigaedritten disciplinary warning for not
following a “build sheet on a countertop” andvitrg over the Defendastinventory with a
forklift. (See Aponte Dep. at Tr. 115:3-21.)
On September 22, 2014, Kearny received a nofidi@bility from the Suffolk County
Red Light Safety Program in the amount of $8@ause, according to the notice, on September
11, 2014, Aponte, while driving a truck for the Dadants, ran a red light at an intersection

between Deer Park Avenue and Nicolls Ro¢gee Mango Decl., Ex. |I; see also Aponte Dep. at

Tr. 115:12-116:12.) On the same day, the Defetsdarminated Aponte’s employment.
Aponte testified at his deposition thathea previously received traffic tickets for
parking violations while working for the Defendanénd in one instance, the Defendants’ truck

was “towed away.” (See Aponte Dep. at T85:13-136:5.) He did notceive any written
disciplinary notices from the Defendants for #néiskets. (Id. at 136:11-14Rather, according
to Aponte, “they just told me to be carebecause those things happen.” (Id.)

Aponte testified that throughout his emplognt by Modern Furniture he generally
worked at least fifty-threenal a half hours per week. (S&ponte Dep. at Tr. 42:6-16; 43:15—
24; 127:3-7.) This estimate was based on hisreewllection and not any written records that

he or the Defendants kep{ld. at Tr. 43:21-44:8.)



Aponte also stated that throughout his esgpient, the Defendants would pay him and
every other factory employee for overtime worlcash at his regular rate of pay, and not time-
and-a-half. (Seeid.a Tr. 110:13-111:13.) He furtéstified that whehe started working at
Modern Furniture, he asked Kearny, “Do weé pgaid overtime, you know, time-and-a-half?”

(Id. at 108:18-21.) According to Aponte, Keamegponded, “No. We pay you cash.” (Id. at Tr.
108:21-24.) He also recalled coniplag to Kearny several other teéw during the course of his
employment about the wages the Defendants pa&yang him for overtime work._(1d. at Tr.
106:14-23.)

D. As to the Plaintiff Lazzo

In 2001, the Plaintiff Lazzo was hired ataatory worker for “Modern Response,” which
was acquired by Modern Furniture in 2005. (Seelthet 56.1 Statement @Y 24-25.) There is
a dispute of fact as to whetheaizzo agreed to continue his ployment with Modern Furniture
after the acquisition._(See id. at  27.) Kedsasyified that Lazzo quit his position following the
acquisition because Kearny refused Lazzo’s regodst paid solely icash. (See Kearny Dep.
at Tr. 39:12-24.) Lazzo testified that he never made such a demand and continued working for
Modern Furniture after the acquisition. (S&zzo Dep. at 9:25-10:8Regardless, it is
undisputed that as of May 12, 2005, Lazzo was again working for the Defendants. (See the Joint
56.1 Statement at 1 29.)

On June 14, 2007, Lazzo quit his positioMatdern Furniture because he obtained a
different job that paid him more money. (See id.)

On July 19, 2007, Lazzo asked the Defendants to re-hire him to his old position because

the company he had previously workedtad “run out of work.”(1d. at T 30.)
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On May 23, 2008, Lazzo again quit his position with the Defendants for unspecified
reasons. (Id. at  31.)

On October 4, 2010, the Defendants re-hirezkzba (Id. at § 32.) According to Lazzo’s
testimony, the Defendants agreed to pay hmegalar wage of $18 per hour consisting of $14
per hour in a check and $4 per hour in cash. (Lazzo Dep. at Tr. 19:8-20:16.) In 2012, Lazzo
testified that the Defendants gave lamaise from $18 to $19 per hour and began to pay him up
to forty hours a week at that rate by che(kl. at Tr. 20:3-16.) In 2013, the Defendants gave
Lazzo another raise from $19 per hour to $22 per hour. (1d.)

Lazzo testified, based on his own recollectithat since 2010, he generally worked for
the Defendants for at least fiffixe to sixty hours per week(ld. at Tr. 42:18-21.) He also
proffered that with the exception of one peradwo weeks, the Defendants never paid him
more than his regular rate for his overtime Iscamd always paid him cash for those additional
hours. (Id. at Tr. 23:22—-24:135:23-56:4.) Lazzo allegedathat the beginning of his
employment with the Defendants, he compddito Solcito and Barny about his overtime
wages, and they purportedly told him that tinere “paying us cash artldat was it.” (Id. at
23:22-24:12.)

As noted earlier, Lazzo and Aponte conmeed this lawsuit against the Defendants on
August 13, 2014, while they were still employed by Befendants. Lazzo testified that after
filing the lawsuit, Kearny told him that “immigtion would take me and my son away because |
had worked with different names, and | never udiffdrent names, and isithat his attorney
would go against my son.(ld. at Tr. 31:18-25.)

In October 2014, Kearny issued to Lazzo @tem warning indicatinghat he violated a

policy of Modern Furniture by not wearingfety goggles. (Id. atr. at 36:15-37:14.) In
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November 2014, the Defendants hired anothewiddal to “control theshop,” a function that
Lazzo allegedly used to perform. (ld. at 35:2-7.)

On January 6, 2015, Lazzo resigned from his position with the Defendants. (See the
Joint 56.1 Statement at 1 32.)

E. As to Opt-in Plaintiff Deleg

On November 2, 2013, the Defendants hirediofBtlaintiff Deleg as a factory worker
and paid him a regular wage of $iér hour. (Id. at  34.) Hestified that afte he was hired,
Solicito told him that the work schedule factory workers was typically 7:30am to 4:30pm on
Monday to Friday; and 7:00am to 12:00pm d@Qkm on Saturdays. (Deleg Dep. at Tr. 6:23—
7:22.) Thus, according to Deleg, he worked at least fifty hours each week. (See id.) He testified
that each week, Kearny or Salacwould give him a check for forty hours of work and an
envelope containing between $80 and $120 élcdld. at Tr. 8:18-25.) Like Aponte and
Lazzo, Deleg claimed that he did not have resa@fdthese cash payments. (Id. at Tr. 9:3-6.)

On August 13, 2014, Deleg filed a consent forrhéoome a party in this action pursuant
to FLSA § 216(b). That statupgovides, in relevant part, thah action against an employer for
violating the wage and overtime requirementthef FLSA may be initi@d by “one or more
employees for and in behalf of himself or tteives and other employees similarly situated”;
and that an employee can become a party fiiaiatsuch an action by filing in court a “consent
in writing to become suchparty.” 29 U.S.C. § 216(b).

On September 2, 2014, Kearny called Deleg Imis office and asked him to sign a
disciplinary warning. (See Deleg Dep. at IT5:17-16:3; Kearny Dep. at Tr. 229:21-230:10.)
According to his testimony, Deleg cannot sp&alglish well and told Kearny, “I don’t

understand what I'm signing.”_(See Deleg Deplatl5:5-25.) Delegtated that Kearny

12



responded, “If you don’t understand, then you have to leave. | don’t care that you don’t
understand. You have to leave.” (Id. at Tr. 1528t3.) Deleg refused to sign the document and
quit his job following the meeng. (Id. at Tr. 16:19-17:5.)

In this testimony, Kearny described theptember 2, 2014 meeting with Deleg as
follows:

Angel Deleg quit because he was geftwritten up for dancing at his work

station, which was recorded on the ceamé wrote him up and called him up to

the office and showed him the video. Then he refused to sign. | told him he had

to sign, he could write whatever he warig. refused to sign. Then he started

yelling in the office that he quit. He weintthe shop and took his tools and left.

(Kearny Dep. at Tr. 229:25-230:10,)

F. As to the Opt-in Plaintiff Flores

On October 1, 2013, the Defendants hired Flasea factory worker and agreed to pay
him a regular wage of $10 per hour. (See the Joint 56.1 Statement at I 37.)

Flores testified that he generally siked from 7:00am to 4:30pm on Monday through
Friday. (See Flores Dep. at Tr. 9:4-5.) Hsoaitated that the Defendants required him to work
on Saturday for varying hours, sometimes untlbags as 9:00 or 10:00pm._(Id. at Tr. 9:16-20.)
However, he stated that on a typical weekwoeked forty-five hours per week. (Id. at Tr.
23:12-17.)

According to Flores, every week, the Defemtdgpaid him a check for $372 and the rest
in cash. (Id. at Tr. 7:6-18.) dtks said that the amount of cdshreceived each week varied
depending on the amount of his overtime hoursgHat week, but he claimed that he never
received more than $175 per week in cashadteh received $50 in cash. (Id. at Tr. 28:7—

29:17.)
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It is undisputed that prido joining this action, on Jy16, 2014, Flores voluntarily
resigned from his position at Modern Furngu (See the Joint 56.1 Statement at 1 39.)

G. As to the Procedural History

As noted, on August 13, 2014, the Plaintiffs Aponte and Lazzo (collectively, the “Named
Plaintiffs”) commenced this action against efendants, asserting claims under the FLSA and
NYLL for the Defendants’ alleged failure to pthem adequate overtime wages. (See Orig.
Compl., Dkt. No. 1, at 11 53-81.) They soughtonditionally certify a collective action
pursuant to FLSA 8§ 216(b) anckass action pursuant to Ri#8 consisting of “[a]ll persons
who have worked as cabinet installers by theebagants at any time from six years prior to the
filing of this Action to tre entry of judgment in this action(id. at 11 48, 64.) They also sought
compensatory damages; declaratory religijillated damages; ppgdgment interest; and
attorneys’ fees. _(Id. at 81.)

On August 13, 2014, the same day, Deleg andeElfiled consent forms pursuant to
FLSA 8 216(b) to opt-in to this action party Plaintiffs. (See Dkt. Nos. 3, 4.)

On September 26, 2014, the Named Plaintiffs fled an amended complaint, which, among
other things, added two claims for retaliation @inthe FLSA and the NYLL._(See Am. Compl.
at 11 64-76; 89-109.)

On October 17, 2014, the Defendants filed aswam generally denying the allegations in
the amended complaint. (See the Defs.” Oct. 17, 2014 Answer, Dkt. No. 12.)

On November 19, 2014, the Named Plainfittsd a motion to conditionally certify a
collective action pursant to FLSA § 216(b)._(See the'PIFLSA § 216(b) Mot.,Dkt. No. 14.)

On December 13, 2014, the Court so-orderstipalation filed by theparties stating that

the Plaintiffs were employed by Modern Furnitudgdern Furniture is “an enterprise engaged
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in commerce or the production of goods in commerce” within the meaning of the FLSA; and for
the relevant period of this case, Modern Fureitoad a gross annual volume of sales or business
done of at least $500,000. (See tleeD13, 2014 Order, Dkt. No. 24.)

On December 22, 2014, the Court so-orderstpalation by the paies agreeing to the
conditional certification of a coltgive action pursuant to FLS&216(b) for the purpose of
sending notice and opt-in forms to employeesfanaiers employees of Modern Furniture. (See
the Dec. 22, 2014 Order, Dkt. No. 27.)

On December 9, 2015, the Defendants fdedotion pursuant to Rule 56 for summary
judgment dismissing this action. (See the Defs.’ Dec. 9, 2015 Mem. of Law, Dkt. No. 37-1 [the
“Defs.” Mem. of Law"].) In their memorandunthe Defendants assert that they are entitled to
summary judgment on the Plaintiffs’ overtimaiohs because they have offered what they
contend to be accurate payroll records dematirsty ghat the Plaintiffs did not work overtime
hours and were paid in full for their work, and Blaintiffs have failed toaise a genuine issue
of material fact that those payrobcords are inaccurate. (Seedti9-13.) They also assert that
the Plaintiffs Lazzo, Deleg, and Flores have failed to makénaa face case of retaliation under
the FLSA or the NYLL because they have aliéged that they suffered adverse employment
actions, and the Plaintiff Aponte has failed tond@strate that the Defendants proffered reason
for firing him — namely, his digplinary history — was pre-tentil. (See id. at 17-18.)

On January 25, 2016, the Plaintiffs filechamorandum in opposition to the Defendants’
motion. (See the Pls.” Jan. 25, 2016 Opp’n Médkt, No. 43 [the “Pls.” Opp’n Mem. of
Law’].) They argue that the Defendants’ pal{/records contain inconsistencies, and the
Plaintiffs’ deposition testimony raises a genuine issue of matadhs to whether the records

are accurate._(See id. at 14-18.) Thethfr contend that they have maderiama facie case of
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retaliation and demonsteat that the Defendants’ proffekeeason for terminating Aponte was
pre-textual. (See id. at 23-24.)

On February 8, 2016, the Defendants filedgyrenemorandum that largely incorporates
their previous arguments and pliges the alleged inconsistendiesheir payroll records pointed
out by the Plaintiffs. (See Defs.’ Reply Mem.Lafw, Dkt. No. 44 [the “Defs.” Reply Mem. of
Law”].)

The Court will nowaddress the relevant legal standamb the parties’ arguments with
respect to the Plaintiffs’ overtime and retaliation claims.

II. DISCUSSION

A. The Rule 56 Legal Standard

Fed. R. Civ. P. 56(a) provides that a court may grant summary judgment when the
“movant shows there is no genuine issue asyaraterial fact, and th@oving party is entitled
to judgment as a matter of law.”

“A genuine issue of fact means that ‘the evide is such that a reasonable jury could

return a verdict for the momoving party.” Wright v. Goord, 554 F.3d 255, 266 (2d Cir. 2009)

(quoting_Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S. Ct. 2505, 91 L.Ed.2d 202

(1986)). “Where the moving party demonstrates ‘dbsence of a genuirssue of material

fact,” Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S. Ct. 2548, 91 L.Ed.2d 265 (1986), the

opposing party must come forwanith specific evidence demonstrating the existence of a

genuine dispute of material fact.” Braw. Eli Lilly & Co., 654 F.3d 347, 358 (2d Cir. 2011)

(quoting_Anderson, 477 U.S. at 249, 106 S. Ct. 250B)e evidence of the party opposing
summary judgment is ‘to be believed, and dlifiable inferences at® be drawn in [that

party’s] favor.” Wright, 554 F.3d at 266 (patbetically quoting Graham v. Henderson, 89 F.3d
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75, 79 (2d Cir. 1996))However, to defeat a motion forramary judgment, the opposing party
“must do more than simply show that there is\eanetaphysical doubt as to the material facts, .

.. and may not rely on conclusory glgions or unsubstantiated speculatioR.D.I.C. v. Great

Am. Ins. Co., 607 F.3d 288, 292 (2d Cir. 2010) (intecpneptation marks and citations omitted).
“When no rational jury could find in favor efie nonmoving party lsause the evidence
to support its case is so slighteth is no genuine issue of maéfact and a grant of summary

judgment is proper.”_Gallo v. Prudential Ritial Servs., Ltd. P’ship, 22 F.3d 1219, 1224 (2d

Cir. 1994).

B. As to the Plaintiffs’ Overtime Claims

1. The Legal Standard
a. The FLSA

As noted earlier, it is undispad that Modern Furniture an employer subject to the
FLSA and that the Plaintiffs were employgeetected by the provisions of the FLSA.

Under FLSA 8§ 207, employers subject te 8iatute are required to pay covered
employees who work more than forty hours iwakweek “at a rate ndess than one and one-
half times the regular rate at which he is empibye€29 U.S.C. § 207(a)(1). Where, as here, “an
employee is employed solely on the basis of asihgurly rate, the houwrlrate is the ‘regular
rate.” 29 C.F.R. § 778.110(a). Thus, “[f]or otiere hours of work the employee must be paid,
in addition to the straight time hourly earningssum determined by multiplying one-half the
hourly rate by the number of hours workadexcess of 40 in the week.”_Id.

“To establish liabilityunder the FLSA on a claim for urigaovertime, a plaintiff must
prove that he performed work for which he was properly compensateand that the employer

had actual or constructive knowledge of thatkwbo Kuebel v. Black & Decker Inc., 643 F.3d
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352, 361 (2d Cir. 2011) (citing Anderson v. Mt. Clemens Pottery Co., 328 U.S. 680, 686—-87, 66

S. Ct. 1187, 90 L. Ed. 1515 (1946)).

However, “at summary judgment, if an eyzr's records are inaccurate or inadequate,
an employee need only present ‘sufficient ewice to show the amount and extent of [the
uncompensated work] as a matter of just andorestsle inference.””_ld(alteration in original)
(quoting_Anderson, 328 U.S. at 686—-87, 66 S1C87). Under this relaxed standard, “an
employee’s burden . . . is not high,” id. at 3&8d the employer may meet it by, for example,

offering “the testimony of a ‘representatisemple of employees,”™ Hosking v. New World

Mortgage, Inc., 570 F. App'x 28, 31 (2d Cir. 2088uymmary Order). Further, “[i]t is well
settled . . . that it is possible for a plaintdfmeet this burden through estimates based on his
own recollection.”_Kuebel, 643 F.3d at 362 (collecting cases).

If a plaintiff meets this initial burden, “[t]heurden then shifts to the employer to come
forward with evidence of the presg amount of work performed with evidence to negative the
reasonableness of the inference to be drawn fhrenemployee’s evidence. If the employer fails
to produce such evidence, the court may then award damages to the employee, even though the
result be only approximate.” Id. 362 (quoting Anderson, 328 U.S. at 687-88).

For example, in Kuebesupra, the plaintiff, on behalf of himself and others similarly
situated, brought claims against his former exppt, a manufacturer of power tools, for failing
to pay overtime wages to retail specialistglfg®y the hour._Id. at 354-55. The plaintiff was
required per company policy to record his Isaoin time sheets, and his time sheets did not
reflect that he earned any overtingee id. at 356. However, testified at his deposition that

he frequently worked overtime but did netord the extra hours due to pressure from
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management. Id. He further estimated baséyson his own recollection that he worked one
to five hours of overtime every week andreerecorded those hours. Id. at 356-57.

On summary judgment, the district court deteed that the plainti was not entitled to
the relaxed burden of proof becauke plaintiff had falsified Isi own time sheets. Id. at 361-62.
Applying the regular standarthe district court found thahe plaintiff's testimony was
insufficient to raise a genuine issue of materiet that the defendants failed to compensate him
for overtime hours, and therefore, granted the defendant’s motion for summary judgment. See
id. at 358, 361-62. On appeal, the Second Circuirsede It disagreed with the district court’s
finding that the plaintiff was nantitled to a relaxed burden pfoof because the “plaintiff's
testimony—which must be credited at the sumgnpardgement stage—was that he did so
because his managers instructed him not tordetmre than forty hounser week.” _Id. at 363—
64. The Court of Appeals reasoned that:

A contrary conclusion would underminestremedial goals of the FLSA, as it

would permit an employer to obligate @ployees to record their own time,

have its managers unofficially pressure them not to record overtime, and then,

when an employee sues for unpaid overtiassert that his claim fails because his
timesheets do not show any overtime.

Applying this relaxed standard to the fact Kuebel, the Secor€ircuit found that the
plaintiff had met his initial burdeby offering testimony that he “akaged one to five hours of
uncompensated overtime each week, and .ecifspally described his method of shaving
Friday’s hours so that his weekly total did notesd forty.” _Id. at 364t also disagreed with
the district court’s finding thahe plaintiff's time sheets, thaefendant’s written policies, and
time records showing the plaintiff's low in-stdneurs, negated the inference that the plaintiff

had performed off-the-clock work. Id. at 36Rather, the Circuit Court found the defendant’s
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evidence “raise[d] factual and credibility quessdaor trial.” Id. It further found that the
plaintiff's testimony that he complained to higswisors that he was not being compensated for
overtime was sufficient to raise a triable issuenaterial fact as to whether the defendant knew
that he was working off the clock. Id. at 365.

Accordingly, the Second Circuit vacatee ghortion of the disict court’'s summary
judgment order dismissing the plaintiffs’ overtime claims and remanded the case for further

proceedings. ld. at 366—367; see also DedicPostino, Inc.No. 12-CV-5952 (NGG), 2014

WL 4437311, at *6 (E.D.N.Y. Aug. 15, 2014e@ommending that the court deny summary
judgment on certain overtime claims based otntesy by the plaintiff restaurant worker that
he often work passed his scheduled shé)ort and recommendation adopted, No. 12-CV-5952

(NGG) (RLM), 2014 WL 4437314 (E.D.N.Y. Sei®. 2014);_Sherald v. Embrace Techs., Inc.,

No. 11 CIV. 939 (TPG), 2013 WL 126355, at(®%.D.N.Y. Jan. 10, 2013) (finding that a
plaintiff raised a genuine issue of material fact that heopmgd overtime work for which he
was not compensated based on his testimonhthatas not paid for work before and after
scheduled shifts for the “majority of days”).
b. The NYLL
Like the FLSA, the NYLL requires employerspoovide employees with time-and-a-half
compensation at their regular rate of paywork hours exceeding forty hours per week. N.Y.

Comp. Codes R. & Regs. tit. 12, § 142-2.2; see also Jemine v. Dennis, 901 F. Supp. 2d 365, 375

(E.D.N.Y. 2012) (“Like the FLSA, the Labor lharequires that employs provide time-and-a-
half compensation for their employees; workirsoexceeding forty paveek, and adopts the

same methods used by the FLSA ¢alculating overtime wages.”).
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Section 195 of the NYLL also requires emplisyt keep various detailed employment
records. Therefore, New York courts happlied the same burden shifting framework
described above to NYLL claims where an emptdyes failed to keep adequate records. See

Awan v. Durrani, No. 14-CV-4562 (SIL), 2018L 4000139, at *10 (E.D.N.Y. July 1, 2015)

(applying the FLSA burden shifting framewdikNYLL claims); Marin v. JMP Restoration

Corp., No. 09-CV-1384 CBA VVP2012 WL 4369748, at *6 (E.N.Y. Aug. 24, 2012) (“To
determine NYLL overtime damages, courts tieesame burden-shifting scheme employed in

FLSA actions.”), report and recommendatiomategd in part, No. 09-CV-01384 (CBA) (VVP),

2012 WL 4364671 (E.D.N.Y. Sept. 24, 2012).

Further, the Court notes that the partienot analyze the Plaintiffs’ NYLL and FLSA
overtime claims separately. See Kuebel, 688t 357 n. 1 (“The pargamplicitly accept that
conclusion on appeal and, like the district court, refer to federal law in analyzing Kuebel’'s
[NYLL] claims. We will do the same.”).

For these reasons, the Court treats theRifs’ FLSA and NYLL overtime claims
together for purposes of the Defendants’ present motion.

2. The Analysis

Applying these standards, the Court finds thatPlaintiffs have rael triable issues of
fact that they performed overtime work for winithey were not properly compensated; and the
Defendants had actual or constive knowledge of that work.

As to the first element, the parties dispwteether the relaxed standard of proof applies
to the Plaintiffs’ overtime claims. The Defendanbntend that the tinward reports they have
produced for the years 2008 and 2009, andE#toel Spreadsheet for the years 2010 to 2014,

satisfy their record-keeping dusiender the FLSA and the NYLL. (See the Defs.” Mem. of Law
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at 12.) They further asserttithese records aaecurate and complete, and therefore, the
Plaintiff should not enjoy a relaxed standard of proof. (See id. at 12-13.)

However, the Plaintiffs offer testimony suggesting that the records are not accurate or
complete because they do not reflect their awerhours. (See the Pls.” Opp’'n Mem. of Law at
18.) They also produce text messages betweeRIdintiffs and the Oendants purporting to
show that the records themselves do not accuraedfict the Plaintiffs’ work schedules. (See
id. at 5-9.) The Court agrees thia¢ Plaintiffs’ testimony is suffient to warrant the application
of the just and reasonable infece standard, and therefore, does not address the other evidence
offered by the Plaintiffs.

Each of the Plaintiffs testified at thelepositions that every week, the Defendants
Kearny or Solicito gave them a check for up tdyfdours at their regular rate of pay and an
envelope containing cash for additional hoursicivimever compensated them at a rate of 1.5
times their regular rate of pay. (See Apositeep. at Tr. 109:6-110:24; Lazzo Dep. at Tr. 56:4—
19; Deleg Dep. at Tr. 8:20-21; Flores Depl'at27:18-28:10.) The records submitted by the
Defendants do not reflect these alleged additibaars, nor do they reflect any alleged cash
payments made by the Defendants to compenisate for overtime hours._(See Mango Decl.,
Exs. C, N.) Thus, crediting the Plaintiffs’ tesbny— which the Court must do at this stage of
the litigation —, a reasonable jury coulonclude that the time records submitted by the
Defendants are not accurate or complete becaagealiti not account for the Plaintiffs’ claimed
overtime hours._See Kuebel, 643 F.3d at 363 (“[W]e hold that because Kuebel has presented
evidence indicating that his employer’s recordsiaaecurate . . . the drstt court should have

afforded Kuebel the benefit of Anderson’s fjand reasonable inference’ standard.”).
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Indeed, a contrary holding would permitemployer to never records its employees’
overtime hours, and then when an employee tuea for unpaid overtime, assert that the
employee’s claim fails because his or her time sheets do not show any overtime. Such a result
would, of course, thwart the remedial goalshaf FLSA and the NYLL by permitting employers
to avoid the overtime requirement by selectivelgording employees’ workours. _See id. at
363-64 (“A contrary conclusion would undermine the remedial goals of the FLSA, as it would
permit an employer to obligate its employeesetmord their own time, have its managers
unofficially pressure them not to record ovesimand then, when an employee sues for unpaid
overtime, assert that his claim fails becahisetimesheets do not show any overtime.”).

Accordingly, the Court will apply the me relaxed just and reasonable inference
standard to the Plaintiffs’ overtime claimspglying that standard, the Court finds that the
Plaintiffs’ evidence clearly raises a just ands@nable inference that the Plaintiffs were not
properly compensated by the Defendants feirtbvertime work. Aponte testified that
throughout his employment he worked at leaistedan and a half hoursf overtime each week,
and the Defendants always compensated him cdsh adgular rate of pa (See Aponte Dep. at
Tr. 42:6-16; 43:15-24; 127:3-7.) Similarly, Lazzo testified that he workedsttten to twenty
overtime hours per week and othiean a two week p®d, the Defendants never paid more than
his regular rate of pay for those hou(See Lazzo Dep. at Tr. 23:22—-24:12; 55:23-56:4.)

Deleg testified that he generally workieth hours of overtime per week and generally
received cash compensation of between $80%120 per week._(See Deleg Dep. at Tr. 8:18—
25.) He claimed that his regular rate of paroughout his employmemtas $15 per hour._(See
id.) Thus, according to his testimony, he maeeeived time and a half compensation — which

at $15 per hour for ten houmspuld equal $225 per week — for his overtime hours. (See id.)

23



Finally, Flores testified thdtis regular rate of pay w&40 per hour; he typically worked
forty-five hours per week, though sometimes a great deal more; and generally received cash
compensation for his hours in the amount of $&kee Flores Dep. ar. 23:12-17; 28:7-29:17;
see also Joint 56.1 Statement at § 37.) Tdesyrding to his testimonie generally did not
receive compensation of one and a half timesdgslar rate of pay — which at $10 per hour for
five hours of overtime per week, would amount to $75 per week.

Although the Plaintiffs’ testimony is notgxise, it need not be under the just and
reasonable inference standard described aboviheRé# is well settled that a general estimate
based on an employee’s recollection givestasa just and reasonable inference of
uncompensated work sufficient to shift the burdato the employer to either demonstrate the
precise amount of work the employee performedewate the reasonableness of the inference.
See Kuebel, 643 F.3d at 364 (finding that a pitisatisfied his initial burden at summary
judgment based on a declaration in which he “es@fdathat he averageshe to five hours of
uncompensated overtime each week, and halbasspecifically described his method of
shaving Friday’s hours so that his weetdtal did not exceed forty”); Sherald. 2013 WL
126355, at *6 (“[A] defendant is not entitleddammary judgment under the FLSA simply
because the plaintiff has not precisely quaadithe amount of uncompensated work he has
performed, so long as a genuine issue of facteasto whether some uncompensated work was
performed, defendant’s knew of this work, anceasonable basis exists for calculating the
amount of that work.”).

For these reasons, the Court finds that thePRifs’ testimony as to the general amount

of overtime hours they worked, and the Defendants’ alleged practice of paying them for overtime
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hours in cash representing less thamtimes their regular rate péy is sufficient to shift the
burden to the Defendants.

The Defendants seek to negate the imfeeearising from the Plaintiffs’ testimony by
relying on the time records theyJeaproduced showing that theaRitiffs did not work overtime
hours, and testimony by Kearny, Solicito, and Estafano Gregdoymer employee of the
Defendants, suggesting that those time recoelaegurate. _(See the Defs.” Mem. of Law at 15—
16.)

However, as described above, the Plaintiffs have offered creddtimony that these
time records are not accurate because the Daifentlad a practice of not recording overtime
hours. Thus, the Court finds treateasonable jury could refutgecredit the records offered by
the Defendants, and therefore, the fact that the sheets do not show that the Plaintiffs worked
overtime only serves to highlight what the Court fital®e a classic quest of fact for the jury
decide._See Kuebel, 643 F.3d at 365 (“[T]hlaé[plaintiff's] timesheets do not show any
overtime does not resolve the cahguestion necessitating a triahich, as we have seen, is
whether [the plaintiff] worked overtime butddnot record it at his managers’ behest.”)

The Court is also not persuaded by the Déémts’ contention thahe Court should deny
summary judgment because the Plaintiffs haw fmoduced any records other evidence that
support their allegations of hang worked overtime[.]” (See the Defs.” Opp’n Mem. of Law at
14.)

As described above, the Plaintiffs’ testimamnsistently suggests that they worked
overtime hours that the Defendaimtentionally failed to recortb avoid paying the required
overtime rate required under fedesad New York law. Under thjust and reasonable standard,

an employee’s estimate of his or her overtimerb@isufficient to satisfy an employee’s relaxed
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burden on summary judgment. Thtige fact that the Plairfts have not produced records
corroborating their testimony is ab moment at this summary séagindeed, to hold otherwise,
would improperly transfer the burden of recoekging from Modern Furniture to the Plaintiffs,
a result that is plainly contrary to the FLSAetNYLL; and the law in this Circuit. See Kuebel,
643 F.3d at 363 (“[I]t is important to recognitteat an employer’s duty under the FLSA to

maintain accurate recaaf its employees’ hours is non-dgdble.”); Caserta v. Home Lines

Agency, Inc., 273 F.2d 943, 946 (2d Cir. 1959) (Rdig, J) (“The obligation [to pay overtime]
is the employer’s and it is absolute. He cannstlaiirge it by attempting to transfer his statutory
burdens of accurate record keeping, 29 U.S.21A(c), and of appropriate payment, to the
employee.”).

The Defendants further rely on several outiofuit cases. These cases are not binding
on this Court, and even if they were, the Courtl$i them to be distinguishable. _In Ihegword v.

Harris Cty. Hosp. Dist., 555 F. App'x 372 (5thr.(A014), the plaintiftestified that the

defendants required her to perform overtime waftkr she clocked outd. at 375. However,
the defendants offered time card reports showingttigaplaintiff hardly ever worked more than
forty hours before clocking out, wih was corroborated by the testiny of her co-workers. Id.
On appeal, the Fifth Circuit affirmed the deorisiof the district court that the defendants’
evidence negated any inference of uncompensabekl established by the plaintiff's testimony.
See id.

By contrast in this case, the Defendgnigported time card recadaonsistently show
that the Plaintiffslid work forty hours per week, and thulg not negate the inference arising
from the Plaintiffs’ testimony that they wa#t off-the-clock hours in excess of what was

contained in their time sheets. Furthermore PRlantiffs have offered consistent and specific
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testimony that the Defendants maintained atmraof requiring employees to work unrecorded
overtime hours so that they would not haveady them the required statutory rate for those
hours. Thus, the Court findisegword to be inapposite.

The other cases cited by the Defendamislved testimony and evidence that did not
contain a reasonable estimatelwd plaintiffs’ overtime hours arttierefore, the courts found the
evidence was too vague to give to rise josh and reasonable inference of uncompensated

overtime work._See Carmody v. Kansas City Bd. of Police Comm’rs, 713 F.3d 401, 407 (8th

Cir. 2013) (noting that the plaintiff-officeroduced an investigjan report, deposition
testimony, and interrogatory responses which igiey “no information” about what overtime

hours, if any, the officers worked and wei@ compensated for); Harvill v. Westward

Commc'ns, L.L.C., 433 F.3d 428, 441 (5th Ci903) (affirming summary judgment dismissing

overtime claims because the pldintnade “no factual aligations at all to sulentiate her claim,
and she presented no evidence of the amouhteoextent of hours she worked without
compensation. Moreover, she presented no egaltrat [the defendant] was aware that she
worked overtime hours without compensation”).

Here, the Plaintiffs have offered tiesbny that contains émates for how many
overtime hours they worked; the testimony alsscribes with some patrticularity the
Defendants’ alleged practices with regardtertime — namely, paying employees cash under
the table to avoid paying them for overtimerk —; and the testimony describes when they
allegedly complained to the Defendants alibair uncompensated overtime work. Thus, the
evidence offered by the Plaintiffs here is mpagticular than the evidence at issue in the
Defendants’ cases, and therefatees give rise to an infaree of uncompensated overtime

work. See Kuebel, 643 F.3d at 362 (“It is well lIsettamong the district courts of this Circuit,
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and we agree, that it is possiliée a plaintiff to meet this bden through estimates based on his
own recollection.”) (cdecting cases).

Finally, although the Defendants do not appieargue otherwise, the Court finds that
the Plaintiffs have submitted evidence establishintheatvery least, a triablissue of fact as to
the second element of an overtime claim -maly, that the Defendants had actual or
constructive knowledge that theaiitiffs were performing overtime work for which they were
not being appropriately compensated.

Aponte and Lazzo testified that thegked Kearny and Solicito about overtime
compensation, and Kearny and Solicito resporidatithe company did not pay overtime and
would instead pay employees in cash at tregjular rates of pay._(See Aponte Dep. at Tr.
108:18-24; Lazzo Dep. at Tr. 23.) Similarly, Detagl Aponte testified that either Kearny or
Solicito would set the employees’ work scheduand would physically pay the employees.
(See Aponte Dep. at Tr. 51:20-52:17; Deleg Depra8:18-25.) Based on this testimony, the
Court finds that a reasonableyjcould conclude that the Kegrand Solicito had actual or
constructive knowledge that tibefendants’ employees were sking uncompensated overtime
hours. _See Kuebel, 643 F.3d at 365 (finding thainesty by the plaintiff that he complained to
his supervisor that his overtinm®urs were not being properlgaorded was sufficient to create a
triable issue of fact as to winetr the defendant knew that thaiptiff was working off the clock
hours).

In sum, the Court finds that the Plaintiffs have raised triable issues of fact as to whether
they worked overtime hours and did not reegivoper compensation for those hours; and that

the Defendants were aware it. Accordindghe Court denies the Defendants’ motion for
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summary judgment as to the Plaintifisderal and state overtime claims.

C. As to the Plaintiffs’ Retaliation Claims

1. Legal Standard

FLSA § 215(a)(3) makes it unlawful “to diselge or in any other manner discriminate
against any employee because such employeealddsify complaint or instituted or caused to
be instituted any proceeding under or related toctmepter, or has testifieat is about to testify
in any such proceeding, or has served ob@iato serve on an industry committee.” 29 U.S.C.
§ 215(a)(3). NYLL contains a similarguision. See N.Y. Lab. Law § 215(a).

The Second Circuit has held that retadiatclaims under the FLSA and the NYLL are

subject to the three-step lden shifting framework established by McDonnell Douglas Corp. v.

Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L.Ed.2d 6883). _See Mullins v. City of New York,

626 F.3d 47, 53 (2d Cir. 2010) (FLSA); CopantitldFiskardo Estiatorio, Inc., 788 F. Supp. 2d

253, 302 (S.D.N.Y. 2011) (NYLL).

“Thus, a plaintiff alleging retaliation undEt.SA [or the NYLL] must first establish a
prima facie case of retaliation by showing (1) paipi&tion in protected activity known to the
defendant, like the filing of a FLSA [dYLL] lawsuit; (2) an employment action
disadvantaging the plaintiffnal (3) a causal connection betweke protected activity and the

adverse employment actionMullins, 626 F.3d at 53.

With regard to the second element, {@mployment action disadvantages an employee
if ‘it well might have ‘dissuaded a reasonalorker from making osupporting [similar]

charge[s] . . . .” Id. (alterations in originafuoting_Burlington N. & Santa Fe Ry. Co. v. White,

548 U.S. 53, 68, 126 S. Ct. 2405, 165 L.Ed.2d 345 (8006 making that determination, the

Supreme Court has stated:
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Context matters. The real social impattorkplace behavior often depends on a
constellation of surrounding circumstancespectations, and relationships which
are not fully captured by a simple recitetiof the words used or the physical acts
performed. A schedule change in an esgpk’'s work schedule may make little
difference to many workers, but may thea enormously to a young mother with
school-age children. A supervisor's refusanvite an employee to lunch is
normally trivial, a nonactionable pettiight. But to retaliate by excluding an
employee from a weekly training lunttat contributes gnificantly to the
employee's professional advancemerghiivell deter a reasonable employee
from complaining about discrimination.

Burlington, 548 U.S. at 57, 126 S. Ct. 2405 (citations omitted).
For example, courts have found that gateve performance evaluation; a reduction in
salary; or significantly diminished job respdbikties could reasonably dissuade an employee

from engaging in protected activity. See Vegalempstead Union Free Sch. Dist., 801 F.3d 72,

91 (2d Cir. 2015) (“Vega alleges that after he engaged in protected activity by filing a charge of
discrimination with the EEOC in August 2011,Wwas assigned more students with excessive
absenteeism records (jumping from 20% to 73%6)salary was tempoiir reduced, he was not
notified that the curriculum for one of hisaskes was changed, and he received a negative

performance evaluation. Eachtbese allegations plausibly stata claim of retaliation.”);

Galabya v. New York City Bd. of Educ., 26223d 636, 640 (2d Cir. 2000) (**A materially
adverse change might be indicated by a temtron of employment, a demotion evidenced by a
decrease in wage or salary, sdelistinguished title, a materlaks of benefits, significantly
diminished material responsibiligeor other indices . . . uniqte a particular situation.™)

(alteration in original)quoting_Crady v. Liberty Nat'l Bank and Trust Co., 993 F.2d 132, 136

(7th Cir.1993)).
With regard to the third element opaima facie retaliation claim;'a causal connection
between an adverse action and a plaintgfetected activity mape established through

evidence of retaliatory animusrécted against a plaintiff by éhdefendant, or by showing that
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the protected activity was closely followed imé& by the adverse action.” Mullins, 626 F.3d at

53 (internal citations ahquotation marks omitted). The Second Circuit “has not drawn a bright
line to define the outer limits beyond which a tengboelationship is tooteenuated to establish
a causal relationship between the exerciserot@oted activity] and an allegedly retaliatory

action.” Littlejohn v. City of New Yorky95 F.3d 297, 319 (2d Cir. 2015) (quoting Gorman—

Bakos v. Cornell Coop. Extension of ScheadgtCnty., 252 F.3d 545, 554 (2d Cir. 2001)).

“Once the plaintiff establishespaima facie case of FLSA retaliatn, the burden shifts to

the defendant to articulate a ‘legitimate, nosediminatory reason for the employment action.”

Mullins, 626 F.3d at 53 (quoting Weinstock v. Columbia Univ., 224 F.3d 33, 42 (2d Cir. 2000)).
“If the defendant meets this burden, the pl#imtiust produce ‘sufficient evidence to support a
rational finding that the legiate, non-discriminatory reasons proffered by the defendant were
false, and that more likely than not discrimination was the real reason for the employment
action.” 1d. (quoting Weinstock, 224 F.3d at 42).

In addition, at least ithe Title VII context,'a plaintiff alleging retaliation in violation of
Title VII must show that retalieon was a ‘but-for’ cause of the adverse action, and not simply a

‘substantial’ or ‘motivating’ factor in themployer’s decision.”_Zann Kwan v. Andalex Grp.

LLC, 737 F.3d 834, 845 (2d Cir. 2013) (citing Mnof Texas Sw. Med. Ctr. v. Nassar, 133 S.

Ct. 2517, 2526, 186 L. Ed. 2d 503 (2013)). Although the Second Circuit has not explicitly
applied the “but for” causation standard to FLE8AImMs, lower courts have done so. See Kubiak

v. S.W. Cowboy, Inc., 164 F. Supp. 3d 1344 n.30 (MER. 2016) (applying “but for” causation

to FLSA claims because “there is no meaningfais on which to distinguish the language in
Title VII's anti-retaliation provsion and the language in the $A's provision”); White v. Cty.,

No. 4:13CV13, 2015 WL 5047955, at *12 (E.Dex. Aug. 26, 2015) (“The ultimate
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determination in an FLSA retaliation case iset¥ter the conduct protected by the FLSA was the

‘but for cause’ of the adverse employment diexi.”); Mould v. NJG Food Serv. Inc., 37 F.

Supp. 3d 762, 778 n.11 (D. Md. 2014) (“In light oé tBupreme Court opinions in Gross v. FBL

Financial Services, Inc. and University ofX&s Southwestern Medic@enter v. Nassar, the

Court interprets sectiobb(a)(3) of the FLSA as requiring a piaiff in an FLSA retaliation case
to prove, ultimately, that the plaintiff's peated activity was the ‘but-for’ cause of the
challenged adverse action.”).

Accordingly, the Court will apply the “but fostandard to the ultimate determination as
to whether retaliation was the real reasarthe alleged adverse employment actions taken
against the Plaintiffs.

2. The Application

a.Flores

With regard to Flores, it is undisputed thatvoluntarily resigned from his position as
Modern Furniture on July 16, 201 ior to August 13, 2014, when he joined this lawsuit. (See
the Joint 56.1 Statement at § 38—39.) FurterPlaintiffs provide no evidence that the
Defendants were even aware of Flores’ intentigjitothis lawsuit prio to his resignation, let
alone that he suffered any kind of adverse congexpseas a result of that knowledge. Thus, the
Court finds that the Plaintiffs have failed tasea genuine issue of material fact that the
Defendants’ resignation and his sefygent decision to join thiawsuit were causally connected

and therefore, dismisses that claim. Se&dt v. Baldwin Union Fee Sch. Dist., No. 13-CV-

3527(JS)(AYS), 2016 WL 1714928, at *3 (E.D.N.Y. M2t, 2016) (“It is clear that ‘[tlhere can
be no inference of retaliatory iamus where the adverse employrhantion occurred prior to the

protected activity.™) (quoting Pinero v. Lorigland State Veterans Home, 375 F. Supp. 2d 162,
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168 (E.D.N.Y. 2005)); Newell v. New York Cifyep’t of Transp., No. 08-CV-1369 (NG) (LB),

2010 WL 1936226, at *3 (E.D.M. May 12, 2010) (same).
b. Deleg

With regard to Deleg, the Plaintiffs contend that after Deleg joined this lawsuit, the
“Defendants forced him to sign document thatlltenot understand and gave him an ultimatum
that he had to sign the documents or leay&€&e the PIs.” Opp’n Mem. of Law at 11.)

In that regard, Deleg testified that 8aptember 2, 2014, Kearny called Deleg into his
office and asked him to sign a disciplinary wagnstating that he was caught on video dancing
while working. (See Deleg Dep. at Tr. 15:17-17:B9cording to Deleg, after he told Kearny
he did not understand what the notice sehrny responded, “If you don’t understand, then you
have to leave. | don’t care thedu don’t understand. You have to leave.” (Id. at Tr. 15:24—
16:3.) Deleg refused to sigretlocument and quit his job folling the meeting. _(Id. at Tr.
16:19-17:5.)

“[Dlisciplinary warnings do noper se constitute a disadvantageous employment action,”

where they are consistent with a pre-existirggigilinary policy. Pierre v. Air Serv Sec., No.

14CV5915 (MKB) (ST), 2016 WL 5136256, at *8.(EN.Y. Sept. 21, 2016); see also Joseph v.

Leavitt, 465 F.3d 87, 91 (2d Cir. 200(“The application of the FDA'’s disciplinary policies to
Joseph, without more, does not constituteease employment action.”); Chang v. Safe
Horizons, 254 F. App’x 838, 839 (2d Cir. 2007) (Suary Order) (finding that oral and written
warnings consistent with the company’s persomadty did not constitutématerially adverse”
actions for purposes of atadiation in the view of &reasonable employee”).

Here, it is not clear that Kearny’s attpt to give Deleg a warning would have

disadvantaged him because he quit insteadyafrgy the warning. Thus, the Court is hard
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pressed to conclude that the warning, byfitsebuld have dissuaded a reasonable employee

from joining this lawsuit._See ThomsenOdyssey House, No. 14-CV-3857 (MKB), 2015 WL

5561209, at *21 (E.D.N.Y. Sept. 21, 2015) (“As Bnown’s warning, a disciplinary warning
letter may constitute an adverse action in thaliegion context. However, the allegations seem
to indicate that the warning was merely ‘advi[@]d not intended as diptine, reprimand or a
threat thereof, and thus the Court cannot catecthat it was ‘materially adverse.”) (citation
omitted).

Furthermore, Deleg has made no showing ieatrny’s proffered reason for the warning
— namely, that he was dancing while working —swmaore likely than not pre-textual. There is,
for example, no testimony that ey made comments or took acisoagainst Deleg prior to the
September 2, 2014, that suggested leatvas even aware of the f#tat Deleg had joined in the
action. In addition, Deleg testified that hhad been written up by Kearny in March 2014 for
talking to his co-workers and misapplying enlaate on a job. _(See Deleg Dep. at Tr. 13:17—
10.) The fact that Deleg had been issued diseify warnings before he joined this action
suggests that Kearny was not atff motivated by retaliatory anus when he issued another

warning on September 2, 2014. See InguanzaousH& Servs., Inc., 621 F. App’x 91, 92 (2d

Cir. 2015) (Summary Order) (affirming summanggment dismissing the plaintiff's retaliation
claim because “the record inglcase reflects that befdtae plaintiff] complained of
discrimination, she had received eesim of disciplinary warnings regarding her lateness in filing

records.”);_Pierre v. Air Serv Se®p. 14CVv5915 (MKB) (ST), 2016 WL 5136256, at *9

(E.D.N.Y. Sept. 21, 2016) (“Judge Tiscione correctly found that Plaintiff failed to prove any

causal connection between Ptiits protected activity and adverse employment action as
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Plaintiff was disciplined before he complainedDefendant, and there was no evidence that
Plaintiff was terminated because of his complaints.”).

Therefore, the Court finds that even assunanggiendo that Deleg made jrima facie
case of retaliation arising from Kearny’s attempt to get him to sign a disciplinary warning, he has
failed to put forth evidence fromhich a reasonable juror couldreclude that the warning would
not have occurred in the abserof a retaliatory motive.

Accordingly, the Court grants the Defentie motion for summary judgment dismissing
Deleg's retaliation claims under the FLSA and the NYLL.

c. Lazzo

Unlike Deleg and Flores, the Plaintiffs provich®re direct evidencef retaliation against
Lazzo. Specifically, Lazzo teBed that after he filed thiaction, from August 13, 2014 to
January 6, 2015, he had six or sedéescussions with Kearny regard this litigation. In those
conversation, Lazzo testified that Kearny toiioh that “immigration would take me and my son
away because | had worked with different names, and he said that his attorney would go
against my son.” _(See Lazzo Dep. at Tr. 32:P0r-He also stated that Kearny asked him
multiple times not to take part in the lawsuitladescribed Kearny as always being “upset” with
Lazzo after he filed suit._(See id. at Tr. 32:13-18.)addition, Lazzo tesied that in October
2014, Kearny forced him to sign a disciplinaryrimiag for not wearing safety goggles; and in
November 2014, the Defendants hired anothdividual to “control the shop,” which was a
function that Lazzo had previougherformed. (Id. at 35:2-37:14.)

Crediting Lazzo’s testimony as true, the Qdunds that Kearny’s threats to report Lazzo
and his son to the immigration authorities wehudy themselves, dissuade a reasonable employee

from participating in this lawsuit, and that tedhreats were directly leded to Lazzo’s decision
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to participate in thisaw suit. See Bartolon-Perez v. IsthGranite & Stone, Inc., 108 F. Supp.

3d 1335, 1339 (S.D. Fla. 2015) (finding that an empédy declaration stating that his employer
threatened to report him to immigration authes in response to bringing an overtime claim
was sufficient to show prima facie case of retaliation under the FLSA); Perez v. Jasper
Trading, Inc., No. 05CV1725(ILG)(VVP), 200FL 4441062, at *3 (E.D.N.Y. Dec. 17, 2007)
(finding aprima facie case of retaliation underdlFLSA where “[i]n respnse to the plaintiffs’
requests, and for the purposedafcouraging the plaintiffs &dm pursuing their rights, the
defendants threatened to contact governmenthlramigration authorities if the plaintiffs
continued to demand just compensation”).

Furthermore, although likely too vague iolation to constitute adverse employment
actions, when viewed through the prism of Kearmjtect threats to Lazzin response to this
litigation, the Court finds thahe Defendants’ actions in iSeg Lazzo a disciplinary warning
and in reducing his apparent control over theoigctioor provide further evidence from which a
juror could reasonably infer atadiatory motive on the part of Kearny and the Defendants. See
Galabya, 202 F.3d at 640 (noting thja] materially adverse change might be indicated by. . .
significantly diminished materiaksponsibilities, or dier indices . . . ugue to a particular
situation”).

Therefore, the Court finds that Lazzo has mepfiisa facie burden of establishing
retaliation under the FLSA. Further, thef®rdants have not proffered any legitimate non-
retaliatory reason for habove-actions._(See the Defs.” Mem. of Law at 17-18.) Accordingly,
the Court finds that Lazzo has raised a genissge of material fa precluding summary

judgment on his retaliation claims.
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d. Aponte

Finally, the Defendants do notsgute that Aponte has maderama facie case that his
termination on September 22, 2014 was causally coathéathis decision tble this action on
August 13, 2014. (See id. at 18-19.) However, they offer a legitimate non-discriminatory
reason for his termination — namely, that he s@ja last chance agreement after the Defendants
agreed to re-hire him on March 26, 2014, andibkated that agreement when on September 22,
2014, he received an $80 traffic ticket for rurga red light while dving a company truck.

(See the Defs.” Mem. of Law at 18.)

In response, the Plaintiffs contend tha BPefendants’ decision to fire Aponte was pre-
textual. (See the PIs.” Mem. of Law at 24n)support, they offer #Plaintiffs’ own testimony
that prior to the September 22, 20fdident, he had received tidkefor parking violations and
as a result, in one instantke Defendants’ truck was towadvay. (See Aponte Dep. at Tr.
135:13-136:5.) However, he testified that théebddants did not give him written warnings for
those tickets. (See id.)

The Court finds that a reasonably jurould find, based on this testimony, that the
Defendants’ proffered reason for terminating him was pre-textua.Z&en Kwan, 737 F.3d at
846 (“A plaintiff may prove thatetaliation was a but-for cause of an adverse employment action
by demonstrating weaknesses, implausibilitiespnsistencies, or contradictions in the
employer’s proffered legitimate, netaliatory reasons for its amti. From such discrepancies, a
reasonable juror could concludethhe explanations were a pnet for a prohibited reason.”).
That is particularly so given the relative @agmporal proximity betaen Aponte’s decision to
file this action on August 13, 2014 and the Defendatdsision to termination him a little over a

month later on September 22, 2014. See id. ((flajntiff may rely on evidence comprising her
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prima facie case, including temporal proximity, togethgth other evidence such as inconsistent

employer explanations, to defeat summary judgt at that stage;"Raniola v. Bratton, 243

F.3d 610, 625 (2d Cir. 2001) (“Under some circlanses, retaliatory intent may also be shown,
in conjunction with the plaintiff's prima facie case, by stiéint proof to rebut the employer's

proffered reason for the ternaition.”) (citing_ Reeves v. $aerson Plumbing Prod., Inc., 530

U.S. 133, 148, 120 S. Ct. 2097, 2109, 147 L. Ed. 2d 105 (2000)).
Accordingly, the Court finds that the Plaffgihave raised a genuine issue of material
fact precluding summary judgmenrt Aponte’s retaliation claims.
[Il. CONCLUSION
For the foregoing reasons, the Defendants’ motion for summary judgment is denied with
regard to all othe Plaintiffs’ FLSA and NYLL overtime aims; denied with regard to the FLSA
and NYLL retaliation claims of Lazzo and Apongsid granted solely with regard to the to the

FLSA and NYLL retaliation clans of Flores and Deleg.

SOORDERED.
Dated: Central Islip, New York
September 24, 2016

Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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