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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

JB AVIATION, and JEFFERSON BRAMBLE

Plaintiff, MEMORANDUM AND ORDER
14 CV 5175 (DRH) (AKT)

- against

R AVIATION CHARTER SERVICES, LLC, and
JOHN ROSATT)

Defendars.
APPEARANCES:
ANTHONY A. CAPETOLA
Attorneyfor Plaintiffs
2c Hillside Avenue
Williston Park, NY 11596
By:  Anthony A. Capetola, Esq.
SCHLACTER & ASSOCIATES
Attorneys for Defendants
450 Seventh Avenue
Suite 1308
New York, NY 10123
By: Jed R. SchlacteEsq.

Bret I. Herman, Esq.
HURLEY, Senior District Judge:

Plaintiffs JB Aviation (“JBA”) and its membe@efferson Bramble (“Bramble”)
(collectively “plaintiffs”) bring this action again® Aviation Charter Services, LLC (“RACS”)
and John Rosatti (“Rosatti”), the manager of RA(ESBllectively “defendants”) asserting breach
of contract, unjust enrichment, amdsrepresentation claim$resently before the Court is
defendants’ motion to dismiss for lack of personal jurisdiction pursuant to FederalfRlne!

Procedure (“Rule”12(b)(2), for improper venue pursuantRale 12(b)(3), and for failure to

state a clan pursuant tdRule 12(b)(6). In the alternative, defendants mawvé&ansfervenue to
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the Southern District of Florida pursuant to 28 U.S.C. 8§ 1404. For the reasdaghbelow,
the motion to dismiss is granted in part and denied in part and the rtotramsfer venue is
denied

BACKGROUND

The following facts are taken fronigintiffs’ Complaint.

Plaintiffs allege thati June of 2010, the parties entered into a contract in which plaintiffs
agreed to act as a private aircraft broker for defendantsgjefrddants agreed to pay plaintiffs
one and one half percent (1.5 %) of the sale price of any aircraft purchase dedl ietbeny
defendants that was facilitated and/or brokered by plaintiffs (the “Brokégigement”)
Pursuant to the Brokeragegfeement, he defendants also agreed to reimburse plaintiffs for any
and all costs incurred by plaintiffs in carrying out those duties as defenlliarksr, including,
but not limited to, costs of travel/transportation, lodging, and dining expenses.

In January of 2011, plaintiffs presented a Gulfstream Model GIV Aircrafial®dumber
1066 (“the Gulfstream”) to defendants for their consideration and purtrbaséero Toy Store
(“Seller”). Defendants then instructed plaintiffs to draft and forward to the Sdkdter of
intent conveying amitial offer for the purchase of the Gulfstream. The Seller rejected
defendants’ first offer, and plaintiffs resumed efforts in seeking out @mative aircraft. In
April of 2011, the price of the Gulfstream was reduced. Plaintiffs conveyed thisiatfon to
defendants, who instructed plaintiffs to draft and forward a second letter of(itiventetter of
Intent”) to the Seller conveying ather offer for the purchase of the Gulfstreabefendants
signed the ktter ofintent on or about May 9, 2011 and the Seller signed it on May 10, 2011.
The Letter of Intent states that “Purchaser shall pay 1.5% of sale phogdos agen(JB

Aviation, LLC Westchester County Airport 2 Hangar Road, White Plains NY 10604).”



On or about July 19, 2011, defendants and the Seller executed an Aircraft Purchase and
Sale Agreement for the Gulfstredthe “Purchase Agreement™Article Seven, paragraph 15 of
that agreement states that “[e]ach party . . . shall bear its own transactional d@tgearses
including, without limitation, any brokers’ commissions.”

Defendants asked Bramble to take on the additional role @gbrmanagerwhich would
entail managinghe process of securing the Gulfstrearstatus as aworthy. Plaintifsclaim
that the parties agreedathin return for Brarble’s project management services, Bramble was
given the chief pilot position for the Gulfstream, and guaranteed to rexealary‘conforming
to the average salary for a pilot did Gulfstrearh (the “Project Management Agreement”)
(Compl. 1 27.) Pursuant the Project Management Agreenedafiadhnts also agreed to
reimburse Bramble for the costs and expenses assbwaiditehis project maagement duties, in
the same manner as defendants had previously done regarding his role as brok#s &lage
that Bramble expended approximately three thousand hours of time, efforts, and energy i
facilitating the airworthiness of the GulfstreaniThey claim that he spent years acting as project
manager, foregoing other money making ventures and endeavors.

In December of 2011, Rosatti informed Bramble that he had hiregilete for the
Gulfstream, and that Bramble would not be retaineti@€hief Pilot. In response, Bramble
demanded that Rosatti provide adequate compensation and fair wages for the sulosential
effort, and energy Bramble expended in his role as project manager for thiee@oifsut
Rosatti refusedio provide such compensatioRlaintiffs now claimthat defendantsave
breached the Project Management Agreement in failing to retain Bramble &®ithief the
Gulfstream. They also claim that defendants have failed to make payments due under the

Brokerage Agreement.



DISCUSSION

|. Motion to Dismiss Pursuant to 12(b)(2)

On a motion to dismiss under Rule 12(b)(2), the plaintiff bears the burden of establishi
jurisdiction over the defendangee Metro. Life Ins. Co. v. RobertsBaeo Corp,. 84 F.3d 560,

566 (2d Cir. 1996) Where as herethe parties have not yet conducted discoy@amtiff may
defeat defendant’s Rule 12(b)(2) motion “by making a prima facie showingisdiction by

way of the complaint’s allegatignaffidavits, and other supporting evidenc®lbdrtg. Funding
Corp. v. Boyer Lake Pointe, L, Q79 F. Supp. 2d 282, 285 (E.D.N.Y. 2005). Moreover, given
the early stage of theroceedings here, the Court must view the pleadingdightamost

favorable to the plaintiffsee Sills v. The Ronald Reagan Presidential Found,,2009 WL
1490852, *5 (S.D.N.Y. May 27, 2009), and when evidence is presented, “doubts are resolved in
the plaintiff's favor, notwithstanding a controverting presentation by the moving péxty,

Trade Fin., Inc. v. Petra Ban®89 F.2d 76, 80 (2d Cir. 1993 owever, the Court is not bound
by conclusory statements, without supporting fadesini v. Nissan Motor Co. Ltdl48 F.3d

181, 185 (2d Cir. 1998)

In a divesity case a federal district court exercises personal jurisdiction over a party in
accordance with the law of the forum state, subject to the requirements of diss proder the
United States ConstitutiorSeeWhitakerv. American Telecasting, In@61 F.3d 196, 208 (2d
Cir. 2001). In New York, courts may exercise either general or spgcifisdiction over
defendants. General jurisdiction allows courts in New York to adjudatlatéaims againsan
individual or a corporation, even those unrelated to its contacts with the Sest&Sonera
Holding B.V. v. Cukurova Holding A,§50 F.3d 221, 225 (2d Cir. 2014). In contrast, specific

jurisdiction “depends on aatffiliation between the forurfstate]and the underlying controversy,



principally, activity or an occurrence that takes place in the forate &nds therefore subject
to the State’s regulatioh Goodyear Dunlop Tires Operations, S.A. v. Brotsil S. Ct. 2846,
2851 (2011) (internal quotation marks and citations omitted).

Here,plaintiffs contend only that defendamt®subject taspecificjurisdiction under
New York’s longarm statuteand in particular the “transacting business” provision of C.P.L.R. §
302(a)(1) That provisiorstates that “@ourt may exercise personal jurisdiction over any non-
domiciliary, or his executor or administrator, who in person or through an ageméandadts
any business within the state or contracts anywhere to supply goods orssertneestaté.
Pursuant to this provisiaof the long arm statute,“party need not be physically present in the
state athe time of servicein order for the court to obtain persofalisdictionover that party.
Bank Brussels Lambert v. Fiddler Gonzalez & Rodrigt&z,F.3d 779, 787 (2d Cir. 1999)0
extendpersonal jurisdiction to any nonresident under Section 3Q2(aApwevertwo conditions
must be satisfiedFirst, the nonresident must have “purposely availed [himself] of the privilege
of conducting activities within New York and thereby invoked the benefits and pooteof its
laws.” Id. (internal quotatiormarksand citationomitted). Secondthere must be a “substantial
nexus” between the business transacted in the state of New York and the causa.oBaehey
v. InSightec, In¢.2014 WL 3610941, at *2 (S.D.N.Y. Jul. 7, 2014)ltimately, the analysis
must focus on the nature and quality of the individual defendant’s contact with the forum and
whether such contact has a strong relationship to the claims based on tlyeotiotadit
circumstances.’ld. at*3.

With regard to the first condition, the Second Circuit has held:

The question of whether an enftstate defendant transacts
business in New York is determined by considering a variety of

factors, including: (i)whether the defendant has an-gming
contractual relationship with a Nevlork corporation; (ii) whether



the contract was negotiated executed in New York, and whether,

after executing a contract with a New York business, the defendant

has visited New York for the purpose of meeting with parties to the

contract regarding theelationship;(iii) what the choic®f-law

clause is in any such contract; and (iv) whethes contract

requires [defendant$p send notices and payments into the forum

state or subjects them to supervision by the corporation in the

forum state.
Agency Rent A Car Sys., Inc. v. Grand Rent A Car C88pF-.3d 25, 29 (2d Cir. 1996) (internal
citations omitted).

Here, plaintiffs do not dispute that the defendants are Flbadad entitiesas Rosatti is

a resident of Florida and RACS was organized uktterda law and has its principal place of
business in FloridaHowever, they argue that “[a] plain reading of the Complaint establishes
that defendants transacted business in New $takeby seeking out the Plaintiff company, a
New York based LLC, and Plaintiff Bramble, a New York resident, and therdéansacting
with same for professional services in both: (1) finding and brokering aafaparchase; and
(2) acting as defendantsigyect manager regarding the flight worthiness of the subject aircraft.”

(Pls.” Mem. in Opp’n 1 19.)

A. Whether the Court Has Rsonal Jurisdicion OverPlaintiffs’ Claims Relating
to the Brokerage Agreement

Looking first at plaintifs’ claims against Rosatti relating to the Brokeragee&ment
and applying the factors mentioned above, plaintiffs’ allegations alonghetbeclaration of
Jefferson Brambletlie “Bramble Declaration”set fortha prima facie case glersonal
jurisdiction over Rosatti. According to Brambilee BrokerageAgreement between Rosatti and
Bramble wasegotiatecand executeth New York. Bramble explains th&e met Roatti in
New York in 2009 through Rosatti’s attorney. At that time, the two discusgedalia,

Bramble’sexperience finding and brokering the purchases and sales of aircrafidivaduals



and companies. (Bramble Decl. 1 2.) According to Bramble, in 2010, “Rosatti calledesbus
meeting with [Bramble] at his car dealership in Brooklyn New Yofd. { 3.) At that meeting,
Rosatti expressed interest in retaining Bramble to find and secure an aigolarsepurchase.
(Id.) Bramble claims that they conducted negotiations “which, by the end of thegnésd to

a definite agreement under which [he] would search out and secure a desirabld@ircraft
Rosatti, and in return [he] would receive a 1.5% brokers commission on the purchase pece of t
aircraft, in addition to [his] direct reimbursement by Rosatti for traneélladging expenses”
incurred in the pursuit of the aircrafiid() Bramble states that from that meeting forward, he
worked tirelessly to search out an aircraft, and “on multiple occasions, Rlesaith to New
York, accompanied by [his lawyer], to meet with [him] and discuss the progress ehthbh.5
(Id. § 6.) Bramble recalls at least one occasion where Rosatti flew intgetstehester County
Airport and met at Bramble’s office in White Plains to discuss the details ofjteeraent and
status. Id.) These allegations suggest that Rosatti had a contractual relationship with the
plaintiffs in New York, that the Brokerage Agreement was both negotiated andezkectitew
York, and that Rosatti visited New York on multiple occasions regarding the Brokerage
Agreement.Although both the ktter ofintent and the Purchase Agreemsgpecifythat they are
to be governed by Floridaw, (seeEx. A to Complaint, Letter of Intent, at 4 and Ex. B to
Complaint, Purchase Agreement [ 7.22-23), there is no dispudtinditfs were rot
signatories to those documents, gthweresigned only by Rosatéind the SellerTherefore, the
factorsenumerated aboweeigh in favor of a finding that Rosatti transacted busiimesew

York. As for the seond part of the analysis, plaintiffs have set farubstantial nexus between
Rosattis contacts witiNew York andhe clams regarding the Brokerage Agreement, \ntas

described above, Rosatti negotiated and met with plaintiffs abdléviny ork.



Moreover, the Court concludes thaintiffs have set forth a prima facie showing that
subjecting Rosatto jurisdiction in New York on thBrokerageAgreement claims wouldot
violate due process. “In order to comply with the Due Process Clause of the Uattesd St
Constitution, the exercise of loragm jurisdiction by Newrork must be based on the
defendat’s establishment of minimum contacts with the forum state such that the suit does not
offend traditional notions of fair play and substantial justiBkiestone Capital Partners, L.P. v.
MGR Funds Ltd.1999 WL 322658, at *4 (S.D.N.Y. May 20, 1999) (internal quotations marks
and citations omitted). [f] n determining whether the due process requirement is met, courts
conduct 1) a minimum contacts inquiry, and 2) a reasonableness inddirgf' *5. “Under the
minimum contacts analysis, a defendant must have purposefully availed itselpatilege of
conducting activities within the forum state,” in order to ensiaé&‘the defendant will
reasonably anticipate being haled into court in the forum stide.{internal quotation marks
and citatioromitted). Here, Rosatti’'s contractual relationship dtbmblein New York and
visits to New York to develop that relatsimp constitute a prima facie showing that Rosatti
purposely availed himself of the privilege of conducting business in New York.

With regard to the second part of thée procesanalysis, “ourts look to the following
factors in determining the reasonableness of the exercise of jurisdictitre burden that the
exercise of jurisdiction will impose on the defendant; 2) the integghe forum state in
adjudicating the action; 3) the plaintiff's interest in obtaining convenient aadtiet relief; 4)
the interstate judicial system’s interest in obtaining the most efficient resolutioa of th
controversy; and the 5) shared intgref the states in furthering substantive social policiés.”
Defendants do not make any spec#rguments challenging the reasonableness of jurisdiction,

andthe Court finds that New York has a substantial interest in the litigation given timdiffpla



a New York resident, allegedly incurred damages as a result of the Brokerage édreenich
was executed in New YorKThus, the Court finds that plaingfhave set forth a prima facie case
of jurisdiction over Rosatti in relation to the claims arising from the Brokerageefrgnt.

The Court, however, reaches a different conclusion regarding RACS. According to the
Bramble Declaration, RACS was not incorporated until 2011. (Bramble Decl. 1 9,44.) A
result, RACS had no contacts with New York in relatiothenegotiation and execution of the
Brokerage Ayreementn 201Q Its mere existence #te time that the Brokeragegfeement was
breached is notdficient to satisfiyRACS’stransacting of business in New York. Moreover,
RACS certainly cannot be held liable for breach of the Brokerage Agreemeiictp as
neither party dispute#,was not a party.

B. Whether the Court Ha$ersonalJurisdiction Over Plaintifs’ Claims Relating
to theProject Management Agreement

With respect to the claims relating to theject ManagemenAgreemety the Court also
finds that plaintiffs have not demonstrated a prima facie cagersbnal jurisdiction over either
Rosatti or RACS. Although the Complaint alleges tlmhlRosatti and RACS had an ongoing
contractualelatiorship with Bramble,a New Yorkresdent for project management services,
neitherthe Complaint nor the BrambleeDlaration contain any other facts to suggest that any of
the other factors weigh in favor of jurisdiction. Specifically, although Brarstdies that at
Rosatti’s first meeting with Bramble in New York in 2009, they discussed Begsnbl
gualifications as a pilot and experience in project managefB¥aimble Decl. | 2), there are no

facts suggestinthat the Project Management Agreemaevtiich was not executed until 2011

! Although plaintiffs point out thathe Letter ofintent and Purchasegheement indicate
that RACS was to pay a brokerage commissiodB Aviationin New York, the Court reiterates
that plaintiffs were not parties to either of theaggeements, and therefotkere was no mutual
assent to be bound by the provisions regarding the brokerage commissions.



was negotiated in New York or that defendants travelled to New York in relation to the
performance of this contracMoreover, plaintiffs have not actilated any reason why the Court
should viewRosatti’s contacts with New Ykrrelating to the Brokerage Agreemest
sufficiently relatel to the Project Management Agreemenhe Court will not find jurisdiction
over the project management claims based on the sole fact that Bramble is afkdew Y
domiciliary, especially where theubject of the contract, the Gatream, was delivered to
Florida. SeeEx. B to Complaint, Purchase Agreement,  3Thgrefore, aly the claims
against Rosatti relating to tiBrokerageAgreement remaif.
C. Whether Transfer Pursuant to 28 U.S.C. 8§ 1631 is Appropriate
Having found that it lacks jurisdiction oveertain claims, the Court must face the

guestion then of whether to transfer this action pursuant to 28 U.S.C. § 1631, which pgrevides
following:

Whenever a civil action is filed in a court . . . and that court finds

that there is a want of jurisdiction, the court shall, if it is in the

interests of justice, transfer such action or appeal to any other such

court in which the action or appeal could have been brought at the

time it was filed or noticed, and the action or appeal shall proceed

as if it had leen filed in or noticed for the court to which it is

transferred on the date upon which it was actually filed in or

noticed for the court from which it is transferred.
Defendants argue that this case should be transferred to the Southern Diktactiafandrely
onlnre Ski Train Fire in Kaprun, Austria on November 11, 208 F. Supp. 2d 717
(S.D.N.Y. 2003), where the Court noted that the relevant consideration in determiningrwinethe

transfer pursuant to § 1631 is “whether the interests t€gusequire transfer or dismissal”

2 Since plaintiffs’ fourth cause of action seeking a constructive trust upon Defgndant
interest in the Gulfstreamelates solely to damages sought as a result of a breach of the Project
Management Agreement, that claim is dismissébout prejudice to being pursued in an
appropriate jurisdiction.

10



(internal quotation marks omitted). In that case, the Court found that the inténestsce
“clearly require[d] transfer” because plaintiffs’ claim would be barred bystatute of
limitations if they had to commege litigation in the transfer districtd. at 734. Here, however,
defendants have ndemonstrated that a transfer is in the interests of justncilaintiffs argue,
as discussed more fully in Part 11l of this opinion, that a transfer is againstehests of justice
As a result, the Court declines to transfer the case pursuant to 8 1631.

[. M otion to Dismiss Claims Against Rosatti Pursuant to 12(b)(6)

In deciding a motion to dismiss undezderalRule of Civil Procedure 12(b)(6), a court
should “draw all reasonable inferences in Plaintiff['s] favor, assume alpleslded factual
allegations to be true, and determine whether they plausibly give rise ntitlement to relief.”
Faber v. Metro. Life Ins. Co648 F.3d 98, 104 (2d Cir. 2011) (internal quotation marks
omitted). The plausibility standard is guided by two principkshcroft v. Igbal556 U.S. 662,

678 (2009) citing Bell Atl. Corp. v. Twombl550 U.S. 544 (200Y;)accordHarris v. Mills, 572

F.3d 66, 71-72 (2d Cir. 20Q9First, the principle that a court must accept all allegations as true
is inapplicable to legaionclusions. Thus, “threadbare recitals of the elements of a cause of
action supported by mere conclusory statements, do not suffaigal, 556 U.S. at 678.

Although “legal conclusions can provide the framework of a complaint, they must be sdpporte
by factual allegations.'Id. at 679. A plaintiff must provide facts sufficient to allow each named
defendant to have a fair understanding of what the plaintiff is complaining abowt lamaint
whether there is a legal basis for recove®geTwombly,550 U.S. at 555. Second, only
complaints that state a “plausible claim for relief” can survive a motion to disiqgisal, 556

U.S. at 679 “A claim has facial plausibility when the plaintiff pleads factual content that allows

the court to draw the reasonable inference that the defendant is liable fostladnict alleged.
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The plausibility standard is not akin to a ‘probability requirement,” but asks fortimemea sheer
possibility that defendant acted unlawfully. Where a complaint pleads hattsre “merely
consistent with” a defendant's liability, it ‘stops short of the line betweeinbpdgsand
plausibility of ‘entitlement to relief.” ”Id. at 678 (quotingdwombly,550 U.S. at 55657
(internal citations omittedseeln re Elevator Antitrust Litig.502 F.3d 47, 50 (2d Cir. 2007).
Determining whether a complaint plausibly states a claim for relief is “a compesitis task

that requires the reviewing court to draw on its judicial experience and conemsa"dgbal,
556 U.S. at 67%ccordHarris, 572 F.3d at 72.

Defendants argue that any claims based loreach of the BokerageAgreement should
be disnissed against Rosatti because that agreemmemienforceable pursuanthiew York’s
statute of frauds, N.Y. Gen. Oblig. Law 85-701(a)(10). The Court notes, howeved¢hat
assuming that the agreemevds notcommitted to writingthe agreement as alleged does not
violateNew York’s statute of fraudsPursuant to that stagjwhile certain types of brokerage
agreements must be in writing, “agreements to pay compensation for semasE®den the
sale of goods, such as airplanes are not among th@&entile v. Conley636 F. Supp. 2d 246,
253 (S.D.N.Y. 2009). “The onlthing that might take the contract out of the statute would be if
the agreemerity its termscould not be performed within one yeatd. (citing Gen. Oblig. L. §
5-701(a)(1)). However nothing in the Complaint suggests that plaintiffs could not haueegroc
an aircraftwithin one year.As a result, plainti§’ breach of contract claim as alleged is not

barred by the statute of frautisSThe same is true for plaintiffunjust enrichment claim.

3 Defendantslso arguehat Rosatti should not be held individudigble for breach of
the Brokerage Agreement because he entered iatohehalf of RACS. As previously noted,
however, plaintiffs allegéhat RACS did not exist at the time of the Brokerage Agreement’s
execution, and therefore, Rosatti could not have entered into the Brokerage Atjrereinehalf
of RACS.

12


https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018848474&pubNum=0000780&originatingDoc=I23f9b6b27bb611e5a795ac035416da91&refType=RP&fi=co_pp_sp_780_678&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_sp_780_678
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012293296&pubNum=0000780&originatingDoc=I23f9b6b27bb611e5a795ac035416da91&refType=RP&fi=co_pp_sp_780_556&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_sp_780_556
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013107897&pubNum=0000506&originatingDoc=I23f9b6b27bb611e5a795ac035416da91&refType=RP&fi=co_pp_sp_506_50&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_sp_506_50
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018848474&pubNum=0000780&originatingDoc=I23f9b6b27bb611e5a795ac035416da91&refType=RP&fi=co_pp_sp_780_679&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_sp_780_679
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018848474&pubNum=0000780&originatingDoc=I23f9b6b27bb611e5a795ac035416da91&refType=RP&fi=co_pp_sp_780_679&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_sp_780_679
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019323513&pubNum=0000506&originatingDoc=I23f9b6b27bb611e5a795ac035416da91&refType=RP&fi=co_pp_sp_506_72&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_sp_506_72

CompareTower Int’l, Inc. v. Caledonian Airways, Ltdl33 F.3d 908 (2d Cir. 1998) (holding
that inability to satisfy statute of frauds bars unjust enrichment claim).

However, plaintiffs’misrepresentation claim fails. Defentianorrectly point out that
“under New York law, where a fraud claim arises oluthesame facts as plaint#f breach of
contract claim, with the addition only of an allegation that defendant never intendetbtoper
the precise promises spelled out in the contract between the parties, the frausl iddundant
and plaintiff's sole remedy is for breach of contraciélecom Int'l Am. Ltd. V. AT&T Corp.

280 F.3d 175, 196 (2d Cir. 2001) (citations and internal quotation marks omitted). Such is the
case here, where plaintiffs’ fraud claim alleges that defendants “never intéogey plaintiffs

the 1.5% brokerage commission (Compl. I 61) and failed to disclose ahéhté Project
Management Agreement was entered into that they “intended to retain othefopitbts
Gulfstream” {d. 1 63). As a result, plaintiffftaud claim isdismissed.

1. Venue

Defendants ange that should any of plaintiffglaims surviveunder 12(b)(2) and
12(b)(6), this action should be dismissed pursuant to 12(b)(3) for improper venue “or at the very
least transferred to ti&outhern District of Florida (Defs.” Mem. in Supp. at 9.)

When a defendant challenges the venue of the court, the plaintiff has the burden to
establish that venue is propeseeCold Spring Harbor Lab. v. Ropes & Gray LLF{2 F. Supp.
2d 543, 551 (E.D.N.Y. 2011). Courts may consider materials outside the pleadings when
deciding a motion for improper venu8ee e.g., Martinez v. Bloomberg 1883 F. Supp. 2d
511, 513 (S.D.N.Y. 2012):If the court chooses to rely on pleadings and affidavits” as opposed
to conducting an evidentiary hearing, “the plaintiff need only mgkeénaa facieshowing of

venue.” Gulf Ins. Co. v. Glasbrenng417 F.3d 353, 355 (2d Cir. 2005) (internal quotation
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marks, citation, and brackets omitted). analyzing whether a plaintiff has made the requisite
showing, courts “view all the facts in a light mostdeable to plaintiff.” Phillips v. Audio Active
Ltd., 494 F.3d 378, 384 (2d Cir. 2007).
A civil action may be brought in:

(1) a judicial district in whichany defendant esides, if all

defendants are residents of the State in which the district is lpcated

(2) a judicial district in which a substantial part of the events or

omissions giving rise to the claim occurred, or a substantial part of

property that is the subject of the action is situated, af (8¢re is

no district in which an action may otherwise be brought as

provided in this section, anyudicial district in which any

defendantis subject to the court's personal jurisdiction with

respect to such action
28 U.S.C. § 1391(Db).
Here, paintiffs contend that their suit satisfies the second prong in that a substarttiail {he
events giving rise to their claim occurred in New York. According to the SecoouitCtfor
venue to be proper [under 81391 (b)(2)gnificant events or omissionvaterialto the plaintiff's
claim must have occurred in the district in question, even if other materias ecentrred
elsewhere.”Gulf Ins. Co, 417 F.3d at 357. “Courts making venue determinations in contract
disputes hve looked to such factors as where the contract was negotiated or executed, where i
was to be performed, and where the alleged breach occutcedihternal quotation marks and
citations omitted).

Here, paintiffs have set forth sufficient facts teakea prima facie showing that venue is

proper inthe Eastern District dlew York with respect to theemainingclaims.As explained in
the Bramble DeclaratigiRosatti negotiated and executed the Brokeragre@ment at Rosatti’s

car dealership in Brookh, which is located in the Eastern District of New Yofkis is

sufficient to constitute a prima facie showing tthet Eastern District dilew York is an
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appropriate venue under 28 U.S.C. § 1391(b)&e id at 357-58 (finding that venue would be
appropriate in Southern District of New York if plaintiff could prove that that instegolicy
was negotiated and executed there).

Defendants next argue that should the Codetctde that either of the Defendants are
subject to personal jurisdiction in New York and that venue in thegibBi were otherwise
proper . . ., the Court should nonetheless transfer the action to the United Statetsdoistti
for the Southern District of Florida pursuant to 28 U.S.C. § 1404(a).” (Defs.” Mem. in Supp. at
13.) Under that statute federal district court may transfer a civil action “to any other district or
division where it might have been brought” when transfer will serve “the cananof parties
and witnesses” or furthers “the interest of justic28 U.S.C. § 1404(a). On a motion to
transfer, the movant bears the burden of establishing that the motion should be dractex
Etc., Inc. v. Pro Artsinc., 579 F.2d 215, 218 (2d Cir. 1978grtdenied, 440 U.S. 908 (1979).
Here the defendasiimust establish both (1) that the actions could have been brought in the
proposed transferee district and (2) that transfer serves the conveniencesfgmatvitnesses
or is in the interests of justicéln considering a motion to transfer venue, the court should give
the plaintiffs' choice of forum substantial weight, and should not disturb that chosss wther
factors weigh heavily in defendants’ favoAtans v. Key Tronic Corp1996 WL 474172
(S.D.N.Y.Aug. 21, 1996.) (internal citations and quotation marks omittelyeover, fi]tis
difficult to catalogue the circumstances which will justify either granting oyidgrihe remedy
of transfer, and much is left to the discretion of the Coukultety v. Penn. R.Co.,91 F.
Supp. 118, 119 (S.D.N.Y. 1950.)

Even assuming th#bhe Southern District of Florida ian appropriate venue, defendants

have failed to meet thelourden in demonstrating that transfer serves the convenience of the
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parties and the witnesses or is in the interests of justicanalyzing whether taansfer meets

that standard, courts engage in a-fgmcific inquiry into the following factors: “(onvenience
of the parties; (2) convenience of witness|[es]; (3) relative means of thespéddilocus of
operative facts and relative ease of access to sources of proof; (5) attendancesse®t(6) the
weight accorded the plaintiff's choice of forum; (7) calendar congegi) the desirability of
having the case tried by the forum familiar with the substantive law to bedpPljeractical
difficulties; and (10) how best to serve the interest of justice, based on an &saesfsime

totality of material circumstancesNeil Bros. Ltd. v. World Wide Lines, Ind25 F. Supp. 2d
325, 327-28) (E.D.N.Y. 2006)ere, cfendants assert that “the Southern District of Florida is
the most convenient forum for most, if not all, of the panty witnesses.” (Defs.” Mem. in
Supp. at 15.) In support of this claim, defendants sulittaintiffs’ Disclosure Pursuant to Fed.
Civ. P. Rule 26(a)(1),” (Ex. 2 to Rosatti Decl.) in which plaintiffs list 24 witneskésf which

are located in Florida and 1 ohweh is located in Nework. However, defendants have not met
their burden in demonstrating that transfer is warranted. Defendants rely onlyntiffglast

of witnessesvithout any reference to their own and and have not provided the Court with any
information regarding the likelihood plaintiffs’ witnesses to testify at triak even a general
statement of what the witnesses’ testimony will cov&ee Wechslet v. Macke Int'l Trade, |nc.
1999 WL 1261251, at *6 (S.D.N.Y. Dec. 27, 1999) (“A party seeking to transfer based on the
convenience of the witnesses must provide the court with a list of probable witnbssed|\we
inconvenienced by the current forum and a general statement of what theegittestmony

will cover in order for the moving party to meet its burden of prog&Rultety 91 F. Suppat

120 (denying motion to transfer venue where “nowhere in the moving party’s papkthéde

appear an allegation that the testimony of any of the I€ettes [was] necessary or essential or
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that they [would] in fact testify”). Moreover, defendants do not argue that tramsfgpropriate
based on any of the other factors. As a result, their motion for transfer pursuant to §i$404(a
denied.
CONCLUSION

For the foregoing reasons, defendants’ motion to transfer venue is denied, and
defendants’ motion to dismiss is granted in part and denied in part. To the exterftglaint
claims are dismissed pursuant to 12(b)(2) and 12(b)(6)di$nsissals without prejudice.
Should plaintiffs choose to replead, an amended complaint must be served withir3@)idsys

of this Order.

SO ORDERED.

Dated:Central Islip, New York
Novembe 12, 2015

/sl
Denis R. Hurley
Unites States District Judge

17



