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SPATT, District Judge.
This multiparty antitrust action isroughtby the RFaintiff HM CompoundingServices,
LLC (“HMC”) and three individualsyictor Paduano (“Paduano”), Frank Scala (“Scala”), and
Nick Canner (“Canner”)(collectively the “Individual Plaintiffs”), eaehalf of themselves and all
others similarly situated, who desire to purchase compound medications from HMC.
According to the complaint, the Individual Plaintiffs purchase compound medications
from HMC, which operates one of the largest compounding pharmacies in the Easteain Unite

States. HMC provides custom-made medications, i.e., compounded medicines, to numerous

patients, including pediatric patients who cannot take pill versions of particula; patignts



that cannot tolerate one or morgiedients ifTmanufacturedirugs;drugs that are no longer
manufactured but are still deteined to be safe and effectivaayd compounds for particular

types of treatment, including pain management, dermatological specialtlegjdalhy identical
hormone replacement, sexual dysfunction and enhancement; compounds for autism; compounds
for weight management; and compounds for veterinary use.

The named defendantdefendants Express Scripts, Inc. (“ESI”), CVS Caremark
Corporation, now known as “CVS Health Corporatig@aremark”), Optum RX, Inc.
(“Optum”), and Prime TherapeuticeL.C (“Prime”)(collectivelythe “Defendants”}- are or are
affiliated with prescription benefit managers (“PBMs”PBMsadminister the prescription
pharmaceutical portion of healthcare benefit programs, which are typicatliygsed by a plan
sponsor. As part of their functions, PBMs provide bundled services related to the tdtanis
of pharmaceutical benefits, including claims adjudication, formulary des@magement and
negotiation ébranded drug rebatesianagemerdind negotiation fonetworks of retail
pharmacies; review of drug utilizatioprocessing clans from pharmacies for paymeatd the
operation of specialty and hordelivery pharmacies such as mail order pharmaciestased
dispense medications directly to patients. Some chain pharmacies, such, is&/i8erged
with PBMs.

Collectively, the Defendants dominate the PBM market in the United States with a
market share of more than 80%he DefendanESIlis the largest PBNand the Defendant
Caremark is the second largest PBM.

In short the Plaintiffs allege that the Defendants have engaged in a concerted
and coordinated effort to eliminate HMC, and other independent compounding pharmacies, as

competitoran the prescription benefit drug market by placing unwarranted and illegal



restrictions on patient access to compounded medications.

Although not emphasized by the complaint, the relationships between HMC and the
respective defendafBMs are each governed by a Pharmacy Network Agreement. The HMC
agreement with Caremark (the “Caremark Provider Agreement”), the HMC agreenient wi
Optum (the “Optunirovider Agreement”), and the HMC agreement with Prithe ‘(Prime
Provider Agreement’gachcontain orincorporate an arbitration provisidar resolving disputes
arising therefrom The HMC agreement with ESI (the “ESI Provider Agreement”) contains a
forum selection clauser resolving disputes arising therefrom.

Presently pending before the Court are a number of motions, including separatesmoti
by CaremarkQptum and Prime to sever HMC'’s claims against them and to refer those claims to
arbitration. Also pending before the Court is a motion by ESI to sever HbMirss against it
and transfer those clainhg thecontractuallydesignated forum iMissouri.

l. BACKGROUND

A. Factual History

The Court first recounts the termination of the contractual relationships Ipeltitd€
and each of the Defendants, save for Priwtgch has not terminated its contractual relaghip
with HMC. Unless stated otherwise, the following facts are drawn from the complaint.

1. TheTermination of the Caremark Provider Agreement

By letter dated June 3Q014, Caremark informed HMC of &ngoing audit” of its
pharmacy “covering the periaaf April 2013 through September 30, 2013.” (Compl., at 1 55.)
That “ongoing audit” had not been previously disclosed to HMGhat letter, @remark
informed HMC that “CVS Caremark is placing your pharmacy under payment ardicadion

suspension” effective immediately based upon purported “compliance issuesfiadentthe



ongoing audit.lfl.) Caremarknformed HMC that, pursuant to this decision, HMC “may not
submit claims to Caremark for adjudication” and that “future cycle checlmior claims will
be withheld pending resolution of our audit reviewd.)X Accordingly, effective June 30, 2014,
Caremarkstopped paying claims submitted by HMC and precluded HMC from submitting any
future claims.

By letter dated July 16, 2014, HMV&ldresseds stated audit aecerns, and requested
that Caremarkeinstate HMC. By letter dated July 28, 2014, Caremark denied HMC's rétjues
reconsider thegyment and adjudication suspension placed upon HMC. In that Edtemark
admitted that it had institutemipolicy of rejecting compounded prescriptions and requiring prior
authorizations “based upon plan edits.” (Id. at  56.) No information about the “plan exits” w
provided in that letter, nor were those “plan edits” disclosed to HNGE far the termination
letter. (d.) Caremark also stated: “We do not believe that there is any patient harm with our
decision to suspend payment and claims adjudication for HM Compoundindd.) .” (

2. TheTermination of the Optum Provider Agreement

On or about August 15, 2013, a pharmacy services administrative organization,
Wholesale Alliance TPS LLOBA Third Party Station (“TPS”gntered ito the Optum Provider
Agreement wittOptum TPS entered into the Agreement “on behalf of itself and each of the
Pharmacies” imTPS’s network, including HMC. (Doc No. 39, Ex. A, at 1.)

By Termination Letter dated March 3, 200ptuminformed Third Partystation
(“TPS”), a Third Party Administrator in Optum’s prescription benefit progrdat HMC was
being terminated as a network provider because the Pharmacy Network Agrgeatabits
delivering, shipping, mailing and/or dispensing Covered Prescrifgovices to members” and

demanded that HMC cease and desist from engaging in such activity. (Compl. at § 51.)



By letter dated March 17, 2014, attorneys for HMC responded tcetinaintation
letter, explaining that the contract provision cited by Optum did not prohibit “delyeri
shipping” and or “dispensing” prescription services to members, nor could it ifettaveomply
with governing legal and ethical requirements for these services under Newawork |

By letter dated May 29, 2014, Optum respeahdb that letteby asserting that HMC'’s
contract was being terminated immediately “for cause” on the basis that the &ihagm
shipping and or delivering of Covered Prescription Services is not allowed unddathe re
contract with[Optum].” (Id. at 1 52.)

Subsequently, by letters dated June 25, 2014, Optiammed HMC that it was
terminating “for causethe Optum Provider Agreement duedtbeged “Fraud, Waste and
Abuse” for purportedly engaging in “prescrimti splitting to obtain multipleispensing fees,
etc.”(Id. at  54.)

By letter dated July 16, 2014, HMC explained that it was naitting” prescriptions and
receiving multiple dispensing fees and requetitatithe contract be reinstateatil an appeal
hearing on the issue was held. Optum denied that reallegedly causing HM@oney
damages

3. TheTermination of the ESI Provider Agreement

By letter dated July 22, 2014, HMC informed ESI that it had become aware that £SI wa
directly notifying providers that they were not to continue prescribing compounadidatiens
even if it was in the patient’s best interest to receive compounded medicine.

On July 31, 2014, ESI sent HMC a “notice of immediate terminatiottieESIProvider

Agreement In its letter, 51 alleged that HMC had purportedly made material



misrepresentations to ESI regarding collecting patientpagonents andas a resujtwas
terminating HMC'’s contract immediately.

By letter datedugust 1, 2014, ESI responded to HMC’s July 22, 2014 letter. In that
letter, ESIdid not deny making such statements to prescribing physicians; rather, it took the
position that ESI “has a legal right to communicate with providers regardingtlmaverage
issues.”(Id. at  57.)

B. Procedural History

On September 10, 2014, the Individ@dintiffs, on behalf of themselves and all others
similarly situatedand HMCcommenced this actian the Supreme Court of the State of New
York, County of NassauThe mmplaint asserts causes of action for (1) fraud and
misrepresentation; J2leceptive trade practices in violation of New York General Business Law
(“NYGBL") 8§ 349; (3) antitrust law violations under NYGBL § 34the “Donnelly Act”) and
(4) unfair insurance practices based on alleged violations of state stautiteing New York
State Insurance Law 8§ 2404 ,seq.. The complaint also seeks permanent injunctive relief.

On September 10, 2014, the Plaintiffs brought an order to show cause seeking the
issuance of a temporary restraining order. Following a hebagmningon September 10, 2014
and continued on September 11, 2014, the Hon. Stephen A. Bucario issuddranjoining
the Defendants fromamong other things, (1) denying compound prescription drug-ingredient
insurance coverage and (2) denying prescription drug benefit coverage toxeemattnwide
class of individuals filling prescriptions for compound drugs at HMC and other phasmac

On September 12, 2014, based on traditional diversity jurisdiction, the Class Action

Fairness Act (“CAFA”), Pub. L. No. 109-2, 119 Stat. 4 (2005), codified in part at 28 U.S.C. §

1332(d), and federal question jurisdiction, the Defendants removed this action to this Court.



On September 15, 2014, ESI filed a motion by order to show tagssger HMC'’s
claims against ESI and to transfer those clapnssuant to 28 U.S.C. 1404@)daforum
sdection clause in the EHroviderAgreementto the United States District Court for the
Eastern District of Missouri.

Also, on September 15, 2014, ESI movwsdorder to show cause to vacate the temporary
restraining order (“TRO”)ssued on September 11, 2014.

On September 22, 2014, the Plaintiffs moved by order show cause to hold the Defendants
in contempt for theiallegedfailure to abide by the September 11, 2014 TRO.

On September 23, 2014, Caremark moved, pursuant to Section 1 of the Federal
Arbitration Act, 9 U.S.C. 8 Jet seq. (the “FAA”), by order to show cause sever HMC'’s
claims against it and twompel arbitrabn of thoseclaimsagainst based on an arbitration
provision incorporated ithe CaremarlProvider Agreement

Also, on September 23, 201@aremarkmoved by order to show cause to vacate the
September 11, 2014 TRO.

On September 24, 2014, Optum moved by order to slaose pursuant to Section 1 of
the FAA and Fed. R. Civ. P. 21, to sever HMC'’s claims against it and to compel ibibfat
those claimsn Los Angeles, California.

In addition,on September 24, 2014, Optdiled an emergency motion bydsr to show
cause to vacate the September 11, 2014 TRO.

On September 25, 2014, the Plaintiffs filed an emergency motion for anomdend
the September 11, 2014 TRO and to schedule a hearing.

On September 26, 2014, Prime moved to join the pending motions to vacate the

September 11, 2014 TRO.



On September 29, 2014, with each party represented, the Court held oral argument on the
pending motions. At the conclusion of that hearing, the Court extended the September 11, 2014
TRO for fourteen days, but allowed the parties to submit proposed modifications. The Court
referred the pending motions for contempt and for a preliminary injunction to Unétx$ S
Magistrate Judge Arlene R. Lindsay.

Later thatafternoon, the parties appeared before Judge Lindsay, who directed the parties
to submit a proposeekpedited briefing schedule tiois Court in connection with the motions to
transfer venue and compel arbitration. Judge Lindsay stayed a detesmofahe motiongor
contempt and foa preliminary inunction pending a determination of the motiows referredy
this Court.

On October 1, 2014, Prime moved pursuant to Fed. R. Civ. 12(b)(6) to dismiss the
complaint as against it, or, in the altermatito compel arbitration of HMC'daims against iin
Minnesota and tetay this matter until that dispute wasaleed, or, in the alternative, teger
Prime from this case pursuant to Fed. R. Civ. P. 21.

Also, on October 1, 201£&£SImoved pursuant to Fed. R. Civ. P. 12(b)(6) afin) &
dismiss the complaint as against it for failure to state a claim upon which relied gaartted.

On October 3, 2014, the Court, upon review of the proposed and modified TROs
submitted by the parties, (1) vacated the September 11, 2014 TRO and (2) ordereddimaf, pe
further order of this Court, the Defendants were stayed and enjoined frdengang
prescription drug benefit coverage to the Individual Plaintiffs for compounded rmexdgca
prescribed to them on or after September 11, 2014y tindarefill of an existing refillable
prescription after September 11, 2014, by their licensed physicians, which hadoneretein

covered by their insurance; (b) from refusing to process and/or pay claimgteddoyHMC



for the payment of prescriptions dated on or after September 11, 2014, or for the rafill of a
existing refillable prescription after September 11, 2014, for compounded medigagsnsbed
by licensed physicians for their patients, which had heretofore been covered ystiraine;

(c) from retaliating in any way against any licensed physician who writes eiptes for a
compounded medication and/or provides materials or information required by a defendant
prior approval of compoundededications for a patient; (doim prohibiting HMC from using
the United States Postal Service or other delivery service to deliver totpdtie compounded
medications prescribed by their licensed physicians.

The Court also directed that, within five days of the date of the dhdePhintiffs must
post a bond in the sum of One Hundred Thousand ($100,000.00) Dollars to be deposited with the
Court in an interest bearing account as a condition of the October 3, 2014 TRO. Finally, the
Court directed that the October 3, 200RO remain irfull force and effect until a hearing on the
preliminary injunction.

Also, on October 3, 201#MC filed a letter motion requesting that the Court issue an
order holding in abeyance ESI’'s and Prime’s motions to dismiss pending a decision on the
motionsto severarbitratétransfer

On October 8, 2014, the Court grantdC’s motion for astay to the extent it indicated
that HMCwould have until 14 days after the Court rendered a decision on the respective motions
to sever/arbitratétransferto respondo the motions to dismidsroughtby ESland Prime.

On October 10, 2014, Caremark moved to strike in its entletgeclaration of Stanley
A. Camhi, Esq., submitted in support of HMC’s opposition to Caremar&tson tosever
HMC'’s claims against it and twompel arbitratiorof those claims According to Caremark,

Cambhi’'s declaration is (1) non-compliant with 28 U.S.C. § 1746 as it was not expressly made

10



“under penalty of perjury”; (2)s not based upon personal knowledge; and (3) contains legal
arguments.

On October 14, 2014, HMC submitted a supplemental declaration from Gwadai
“under penalty of perjury. As this supplemental declaration was submitted after the date agreed
upon by HMC and Caremark for HMC to submit its opposition pageeDoc No. 57), the
Court construes this submission as a motion for leave to file a supplementaltaeciara
support of its opposition papers and the Court, in its discretion, grants that requdsy, there
mooting in part Caremark’s motion to strike. As to the other bases for the motiakeptht
Court will disregard any statements not based upon personal knowledge or thoeattiat
legal argumentgather than strike the declaration in its entirety. For the foregesspns, the
Court denies Caremark’s motion to strike Camhi’'s declaratiais entirety

Also, October 14, 2014, HMC, dissatigfievith what it perceiveds the Defendants’
non-compliance with the October 3, 200RO, moved by letter motion for a hearing to clarify
the scopef that order or for the Court to set a schedule fmrrdemplatedormal contempt
motion. CaremarkQptum and ESI filed letters in opposition to this request, disputing HMC’s
interpretation of the October 3, 2014 TRO.

As explained later, at this juncture, the Court declines to revisit or interptet e of
the October 3, 2014 TRO. HMC can address its concerns to the appropriate arbitratitins or, w
respect to ESkhe federal district court in Missouri. The October 14, 2014 letter motion is, thus,

denied without prejudice.
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. DISCUSSION

A. As to theRespectiveMotions to Sever and Arbitrate

The FAA embodies a “federal policy favoring arbitration.” Granite Rock CimtV Bhd.

of Teamsters561 U.S. 287, 302, 130 S. Ct. 2847, 17Ed.2d 567 (2010)(citation and

guotation marks omitted) . Thus, courts apply a “presumption of arbitrability,” but omly if a
“enforceable arbitration agreement is ambiguous about whether it covers the didparid.”ld.

at 301, 130 S. Ct. 2847. “In other words, while doubts concerning the scope of an arbitration
clause should be resolved in favor of arbitration, the presumption does not apply to disputes

concerning whether an agreent to arbitrate has been madAgplied Energetics, Inc. v.

NewOak Capital Mkts., LLC, 645 F.3d 522, 526 (2d Cir. 2011).

With these standards in mind, the Court addresses the motions tard@iratétransfer

1. The CaremarlMotion to Sever and Arbitrate

As noted above, the relationship between Caremark and HMC is governed by the
Caremark Provider AgreemeniThat agreement was entered into between HMC and
Caremark’s subsidiaries, CaremarkPCS, L.L.C. and Caremark, L.L.@ntities that perform
theprescription benefit management services discussed in the complaint.

Of relevance here gpagraph 11 of the Caremark Provider Agreement providas:
[Provider] Agreement, the Provider Manual, and all other Caremark Documentisutertise
entire agreement between [HMC] and [Caremark], all of which are incorporatbi logference
as if fully set forth herein’@oc No. 34, Exh. Aat 1 11) The “Provider Manual” is distributed
to all pharmacy providers in Caremark’s networks. The Provider Manual has bised feom

time to time, and each new version is seriiidC.

12



In addition the Provider Manual contained a provision authoriggagemarko
unilaterallyamend the Caremark Provider Agreement and Provider Manual:
Amendments

From time to time, andotwithstanding any other provision in the Provider
Agreement (which includes the Provider Manual), Caremark may amend the
Provider Agreement, including the Provider Manual or other Caremark
Documents, by giving notice to Provider of the terms of the dment and
specifying the date the amendment becomes effedfiv&rovider submits claims
to Caremark after the effective date of any notice or amendment, the terms of the
notice or amendment is accepted by Provider and is considered part of Provider
Agreement.

(Id., Exh B.)

Caremark sent the 2014 version of the Provider Manual to HMC and it was sighgd for

HMC in November 2013. Like its predecessors, the 2014 Provider Manual includes an
arbitration provision, which provides:
Arbitration

Any and alldisputes between Provider and Caremark (including Caremark’s
employees, parents, subsidiaries, affiliates, agents and assidestiiczly

referred to in this Arbitration section as “Caremark”), including but not limited to
disputes in connection with, arising out of, or relating in any way to, the Provider
Agreement or to Provider’s participation in one or more Caremark networks or
exclusion from any Caremark networks, will be exclusively settled byratibrt.
Unless otherwise agreed to in writing by the parties, the arbitration shall be
administered by the American Arbitration Association (“AAA”) pursuant to the
then applicable AAA Commercial Arbitration Rules and Mediation Procedures
(available from the AAA). . . . The arbitrator(s) shall have exclusive authority
resolve any dispute relating to the interpretation, applicability, enfatityalo
formation of the agreement to arbitrate, including, but not limited to any claim
thatall or part of the agreement to arbitrate is void or voidable for any reason.
The arbitrator(s) must follow the rule of Law, and the award of the arb{sato

will be final and binding on the parties, and judgment upon such award may be
entered in any aot having jurisdiction thereof. Any such arbitration must be
conducted in Scottsdale, Arizona and Provider agrees to such jurisdiction, unless
otherwise agreed to by the parties in writiige expenses of arbitration, including

reasonable attorney’s feewill be paid for by the party against whom the award of the

arbitrator(s) is rendered, except as otherwise required by law.

13



Arbitration with respect to a dispute is binding and neither Provider nor
Caremark will have the right to litigate that disptiteough a court. In
arbitration, Provider and Caremark will not have the rights that are
provided in court, including the right to a trial by judge or jury. In addition,
the right to discovery and the right to appeal are limited or eliminated by
arbitraton. All of these rights are waived and disputes must be resolved
through arbitration.

No dispute between Provider and Caremark may be pursued or resolved as pagsf a cla

action . . .

The above notwithstanding, nothing in this provision shall presigmer party
from seeking preliminary injunctive relief to halt or prevent a breach of this
Provider Agreement in any state or federal court of law.

The terms of this arbitration section apply notwithstanding any other or contrary
provision in the Provider Agreement, including, but not limited to, any contrary
language in any Third Party Beneficiary provision. This Arbitration secti

survives the termination of this Provider Agreement and the completion of the
business relationship between Provider and Caremark. This arbitration agreement
is made pursuant to a transaction involving interstate commerce, and shall be
governed by the Federal Arbitration Act, 9 U.S.C. 88 1-16.

(Id., Exh. B) The Caremark Provider agreement, including the RmoMdnualjs “[u]nless
otherwise mandated by applicable Law . . . [to] be construed, governed, and enforced in

accordance with the laws of the State of Arizanout regard to choice of law provisiohs

(Id., Ex. A, 113

As noted above, Caremark has terminated the Caremark Provider Agreement. HMC now

brings this litigation against Caremark, and other PBMs, raising a humblairat, not
including breach of contract of the Caremark Provider Agreement or Provider Manual
Caremark has moved to sevevlB’s claims against it and to arbitrate those claitddIC seeks

to avoid enforcement of the abogitedarbitration povisions on a number of grounds.
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a. Public Policy

HMC first argues that public policy considerations militate against arbitration oéws N

York State antitrust claims. In this regard, however, HMC'’s reliance on Cot#irere Co. v.

Union Carbide and Carbon Corp., 370 U.S. 690, 82 S. Ct. 140&@& 2d 777 (1962) and Jung

v. Association of American Medical Colleges, 300 F. Supp. 2d 119 (D.D.C. 2004), in support of

its argument that arbitration would prevent them from effectively vindicatieig tights under
the Donnelly Actjs misplaced.
First, those cases involved the Sherman Act, 15 U.S.Cet&dg., a federal antitrust

statute. Second, nothing_in Continental @rdungdictates that federal antitrust claims based

on a conspiracy may not be arbitrated. In Continental Ore, the Court made cleaabwlyean

considering the conduct of any one defant, the factinder must be able to consider not only
the actions of that one defendant, but those of the entire conspiracy, looking at “the etiioée pi
and not merely at the individual figures in it.” 370 U.S. at 699, 82 S. Ct. 1404 (internal quotation
marks omitted). SimilarlyJung merely stands for the proposition that a defendant may not
compel arbitration of only one part of a larger conspiracy claim.

To be sure, “New York courts have forbidden arbitration of suits involving . . .

enforcemenof state antitrust lawslJ.S. ex rel. Mikes v. Straus, 897 F. Supp. 805, 808

(S.D.N.Y. 1995)(citing Matter of Aimcee Wholesale Corp. v. Tomar Prods., Inc., 21 N.Y.2d 621,

289 N.Y.S.2d 968, 237 N.E.2d 223 (1968)).

In Aimcee the New York Court of Appeals highlighted the “public policy of the first
magnitude” represented by New Yaslantitrust law, the penal sanctions included in the law, the
public role accorded the attorney general to investigate and prosecutestamitiations, and the

fact that arlirators are neither bound by rules of law nor obliged to give reasons for thegsrulin

15



That Court determined that the “courts cannot abdicate their control over angificst’ by
allowing such matters to be resolved by privately appointed arbitrators vihdntmaration
agreements. 289 N.Y.S.2d at 973, 237 N.E.2d at 227. Said that Court: “[I]t must be recognized
that through the use of economic power and contracts of adhesion, containing broadarbitrati
clauses, antitrust violators may be able to insulate their transgressanmtgroist law from
judicial scrutiny. The opportunity for abuse is apparent. Under various guisaeduatry, while
nominally assuring obedience to the State's antitrust law, may in realitiabéstsng and
enforcing entirely unacceptable practiceZ89 N.Y.S.2d at 973-74, 237 N.E.2d at 227.

Here, however, the Court finds that the FAA policy favoring arbitration of disputes
displaces the public policy in New York favoring a judicial forum for resolutioneaf Nork

State antitrust claim&T&T Mobility LLC v. Concepcion, 131 S. Ct. 1740, 1743, 179 L. Ed. 2d

(2011)(“When state law prohibits outright the arbitration of a particular typliof,che FAA

displaces the conflicting rule”Bouthland Corp. v. Keating, 465 U.S. 1, 10, 104 S. Ct. 852, 79 L.

Ed. 2d 1 (1984)(“Congress declared a national policy favoring arbitration and withndrew t
power of the states to require a judicial forum for the resolution of claims wiaaohtracting

parties agreed to resolve byparation.”); Moses H. Cone Mem'l Hosp. v. Mercury Const.

Corp., 460 U.S. 1, 24, 103 S. Ct. 927, 74 L. Ed. 2d 765 (198FfAereflects “a liberal federal
policy favoring arbitration agreements, notwithstanding any state substanpixecedural
policiesto the contrary.”)(emphasis added)hereforepased on this case lathe Court
declines to hold that public policy militates against arbitration of HMC’s Donnellylaans

against Caremark
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b. Scope

HMC also argues thatyen if public policy doesot militateagainst arbitration of its
state antitrust claims against Caremark, tlaegkits otheclaims fall outsi@ the scope of the
arbitrationprovision incorporated ithe Caremark Provider AgreemeriMC highlights the
fact that it does not bringny lreach of contract claims, but, instead, seekress for damages it
has allegedly sustained as a result of the “concerted emckffort of [Caremarkpnd the other
defendants to eliminate the market for compounded medications through antidempetit
activities and the deception of consumers.” (Doc No. 76,.at 21

Ordinarily, whether a claim is subject to arbitration is a question for a coavtewér, if
the parties hav&learly and unmistakablyagreed to arbitratéarbitrability,” certain hreshold
guestions —such as whether a particular claim is subject to arbitrati@re for the arbitrator,

and not a court, to decideent-A—Center, West, Inc., v. Jackson, 130 S. Ct. 2772, 2778 n. 1,

561 U.S. 63 (2010).
“When deciding whether the pis$ agreed to arbitrate a certain matter (including
arbitrability), courts generally . . . should apply ordinary state law prexiblat govern the

formation of contracts.” First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944, 115 S. Ct.

1920, 131 L. Ed. 2d 985 (1995). This is because arbitration itself “is a matter of coemtt.”
A—Center 130 S. Ct. at 2776.
Courts applying Arizona law have determined that incorporation of theridan

Arbitration Associatiors (AAA) arbitration rules castitutes®clear and unmistakabillevidence

that the parties agreed to arbitrasebitrability.” Brake Masters Systems, Inc. v. Gabh2(6
Ariz. 360, 78 P.3d 1081 (App. 2003)(enforcing parties’ agreement that arbitrator would

determine whether claims weaebitrable). The Court also notes that “[v]irtually every circuit to
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have considered the issue has determined that incorporation ahgrgcAn Arbitration
Associations (AAA) arbitration rules constitutes clear and unmistakable evidence that the

parties agreed to arbitrate arbitrabilitptacle Am., Inc. v. Myriad Grp. A.G., 724 F.3d 1069,

1074 (9th Cir. 2013);e®Petrofac, Inc. v. DynMcDermott Petroleum Operations Co., 687 F.3d

671, 675 (5th Cir. 2012); Fallo v. Higlhech Inst. 559 F.3d 874, 87@th Cir.2009);

Qualcomm Inc. v. Nokia Corp., 466 F.3d 1366, 1373 (Fed. Cir. 20@8minix Int'l Co. v.

Palmer Ranch LP32 F.3d 1327, 1332 (11th Cir. 2005); Contec Corp. v. Remote Solution Co.,

398 F.3d 205, 208 (2d Cir. 2005).

In accordance with thisase law, the Court finds that, by incorporating the AAA rules
into the arbitration provision, HMC and Caremark agrbed the arbitrator, rather than the
court, woulddetermire the"arbitrability’ of adispute -that is, because tAA Rules provide:
“The arbitrator shall have the power to rule on his or her own jurisdiction, including any
objections with respect to the existence, scope or validity of the arbitratieenagmt."See

AAA Commercial Arbitration Rule R/(a), available atttp://www.adr.org/aaa/faces/ruleBor

this reason, the Court does m@oidress HMC’s argument that its claims against Caremark do not
arise out or are not in connection with the Caremark Provider Agreement.

c¢. Unconscionabity

HMC also arguethat the Caremark Provider Agreement itself is a contract of adhesion,
while the arbitratiorclause contained thereinpsocedurally and/or substantively
unconscionableCaremark correctly asserts that the issue of whether the Caremark
Provider Agreement — as opposed to the arbitration clause alos@-eentract of adhesion

is an“arbitrablé matter notproperly considered by a court. Prima Paint Corp. v. Flood &

Conklin Manufacturing Co., 388 U.S. 395, 87 S. Ct. 1801, 18 L. Ed. 2d 1270 (186ihe
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claim is fraud in the inducement of the arbitration clause Hsedin issue which goes to the
‘making’ of the agreement to arbitrate the federal court may proceeslddjudicate it. But the
statutory language [of the FAA] does not permit the federal court to consagtes @f fraud in

the inducement of the contract generaltysge als@LM Indus., Inc. v. StolNielsen SA 387

F.3d 163, 170 (2d Cir. 200éummarimg Prima Paint Wright v. SEX Entm’t Ing.No. 00 CIV

5354 (SAS), 2001 WL 103433, at *3 (S.D.N.Y. Feb. 7, 2001)(“Claims of unconscionability and
adhesion contracts are similarly included within Bnena Paintule.”) This, of course, assumes
thatthe abitrationprovision isotherwiseconscionable anenforceable.

As an initial matter, the Court first considers which jurisdiction’s law of unooability
applies. A federal courexercising diversity jurisdiction generally must apply the choifekaw

rules of the state in which the court sits. Liberty Synerqistics Inc. volticktd., 718 F.3d 138,

153 (2d Cir. 2013)a federal court exercising diversity jurisdiction must apply the choidaw
rules of the state in which that court sits to datee the rules of decision that would apply if the
suit were brought in state court."However,where,as here, in the event that the parties are
bound by a contract containing a choice-of-law provision, that provision “will be enfdrsedta

a violation of New York public policy.” Cap Gemini Ernst & Young U.S. LLC v. Nackel, 02

CVI16872 (DLC), 2004 WL 569554, at *5 (S.D.N.Y. Mar. 23, 2004).

The Provider Agreement here contains a choielaw provision which provides for the
application of Arizona lawand both parties cite Arizona case law

Under Arizona law, “[a]n unconscionable contract is unenforceaBlark v.

Renaissance W., LL232 Ariz. 510, 307 P.3d 77, 79 (Arizt. App. 2013). Arizona law

recognizes two types of unconscionability: procedural and substddtiv&rocedural

unconscionability addresses the fairness of the bargaining process, wltchcerned with
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“unfair surprise,” fine print clauses, mistakes or ignorance of importast dacither things that

mean bargaining did not proceed as it should.’ (quoting_Maxwell v. Fidelity Fin. Servs., Inc.,

184 Ariz. 82, 907 P.2d 51, 57-58 (1995)). “In contrast, substantive unconscionability addresses
the fairness of theetms of the contradtself. A contract may be substantively unconscionable
when the terms of the contract are so-siged as to be overly oppressive or unduly harsh to one
of the parties.'ld. (citation omitted).

In addition, “[a] finding ofeithersubstantive unconscionability procedural

unconscionability isufficient to make an arbitration clause unenforcealles L Ltd. Invs.,

Inc. v. Cabot InvProps., LLC 729 F. Supp. 2d 1110, 1114 (D. Ariz. 2010)(emphasis added).

Importantly, the Plaintifbears the burden of proving an unconscionabibigted

defense to arbitratiosegeHeinig v. Hudman, 177 Ariz. 66, 865 P.2d 110, 117-18 (Ariz. Ct.

App. 1994), which, with respect to invalidating an arbitration clause, is “a higb bsedt,”

Coup v. Sctisdale Plaza Resort, LL.823 F. Supp. 2d 931, 947 (D. Ariz. 2011)(internal

guotation marks omitted).

Here, HMC argues that the #@riation provision, assuming it applies to the instant claims,
is procedurally unconscionable beca(at defies HMC’s “reasonable expectations” ang (2
can be amended unilaterally by Caremark.

With respect to whether the arbitratiomqvision incorporated ithe Caremark Provider
Agreementvas within HMC’s"“reasonable expectatiohgrizona law provides that a contract
term is beyond the range of reasonable expectation if one party to the corgnaadum to
believe that the other party would not have accepted the agreement if that gdmypwa that

the agreement contained th&rticular term at issuélarrington v. Pulte Home Corporation, 211

Ariz. 241, 247, 119 P.3d 1044, 1050 (Ct. App. 2005)(holding that the reasonable expectation
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doctrine did not prohibit the enforceability of an arbitration clause in a contradhesion).

This “reason to believe” may be (1) shown by prior negotiations, (2) inferredtfiemm
circumstances, (3) inferred from the fact that the provision at issue isehawayppressive, (4)
shown by the fact that the provision at issue eviscerates theddagneonstandard terms, (5)
proved if the provision eliminates the dominant purpose of the transaction, (6) shown if the
provision cannot be understood if the party challenging it attempts to check on his ndh{{®), a
shown by any other facts relevaatwhat the challenging party reasonably expected from the
contract.ld. at 1050-51.

Here, the Court finds that HMC has not made the required showing on any of the
Harringtonfactors. Rather, HMC focuses on the fact that Provider Manual, which contagned
subject arbitration provision, was not sent to HMC until eight months after the execfithe
Provider Agreement. Rather, a different provider agreement, with a diffebératon
provision, was in effect at the time the Provider Argument was executed. loagdthg cover
letter which purportedly accompanied the “revised” Provider Manual does not ex@ain t
arbitration provision or call attention to the fact that it was amenéeutally, HMC contends
that the provision is “is not actually contained in the Provider Agreement, but id latién
the two hundred pages of the Provider Manual” (Doc No. 76,.at 12

However, “the arbitration clause was no less conspicuous than any other provision of the
Provider Manual and thus, as required by Arizona law, neither illegible nor hidden &am vi
Moreover, Arizona case law expressly disclaims any duty on the part of thedBefe to draw
the Plaintiffs’ attentionto all that they were agreeing to. [HMC]'s failure to familiarize [itself]
with what [it] signed does not render the Provider Manual’s arbitration clause unconseionabl

unenforceable.Crawford Profl Drugs, Inc. v. CVS Caremark Corp., 748 F.3d 249, 265 (5th
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Cir. 2014); geRocz v. Drexel Burnham Lambert, Ind54 Ariz. 462, 743 P.2d 971, 975 (Ariz.

Ct. App. 1987)(“Parties cannot repudiate their written contracts by assédiriey neglected
to read them or did not really mean themsgge als&Coup, 823 F. Supp. 2d at 949 (“Plaintiffs’
admitted failure to read the employee manu . do[es] not render [the] arbitration policy and
clause proagurally unconscionable.(giting Rocz 743 P.2d at 975)).

As noted above;IMC also argues that the arbitration clause is procedurally
unconscionable because Caremark reserved the oigihilaterally modifyany provision of the
Caremark Provider Agreement, including the incorporated arbitration provisionarghiment
IS unpersuasive.

“[A] party’s challenge to another proma of the contract, or to thentract as a whole,

does not prevent a court from erding a specific agreement to arbitrate.” RAnATtr., W., Inc. ,

561 U.Sat70, 130 S. Ct. 2772, 2778, 177 L. Ed. 2d 403. In other words, a provision permitting
the unilateral amendment of any term of contract does noutithore, render a separate
provision, such as an arbitration provision, unenforceable on procedural grounds.

The Court takes note of Uptown Drug Co. v. CVS Caremark Corp., 962 F. Supp. 2d 1172

(N.D. Cal. 2013). There, the plaintiff, which provided pharmacy services to individuals who
participated in certain group health plans, browgttative class action against competing retail
pharmacy chain with which it had a business relationship pursuant to which its customers
received drug benefits under phacy benefit manager prescription plans. The plaintiff alleged
violations of California Uniform Trade Secrets Act, violations of CalifornigaiyrCompetition
Law, violations of unfair prong of Unfair Competition Law, and interferencle prbspective
ecanomic advantageThe defendant retail pharmacy chain moved to compel arbitration and to

stay the action pending arbitration.
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Applying California law but noting that “the test for unconscionability is timeesander
either California or Arizona lawd. at 1180 n. 9, the court rejected the argument that an
arbitration provision was unconscionable because Caremark reserved the riglatévallyil
modify the clause, reasoning:

Caremark complied with its contractual obligation to give advance notice to

Uptown each time it amended the Caremark Provider Agreement. The purpose of

the advance-notice requirement presumably was to give provider pharmacies an

opportunity to exit their contractual relationship with Caremark if they objected t

the proposed amendments. Also, Uptown has submitted no evidence to show that

it could not have negotiated to alter the terms of the proposed amendments, or that
it could not have terminated its business relationship with Caremark and
established a relationship with an altéivepartner in the event that Caremark
refused to negotiate.

Id. at 1181-82 (internal citations omitted). The reasoniridgptdwnapplies with full

force to the relationship between HMC and Carerrtaré sophisticated corporate entities.

Accordingly, the Court finds that HMC has failed to establish that the aitoitrat
provision incorporated in th@aremark Provider Agreemeistprocedurally unconscionable
under Arizona law.

Turning to substantive unconscionability, the Court ntitat under Arizona lawthis

doctrine ‘toncerns the actual terms of the contract and examines the relative fairness of the

obligations assumed.” Maxwell v. Fid. Fin. Servs., Inc., 184 Ariz. 82, 89, 907 P.2d 51, 58

(1995) see alsdHarrington v. Pulte Home Corp., 211 Ariz. 241, 119 P.3d 1044, 1055 (Ariz. Ct.

App. 2005)(factors showing substantive unconscionability include “contractual terms so one-
sided as to oppress or unfairly surprise an innocent party, an overall imbalance ingtieabl
and rights imposed by the bargain, and significant cost-price disparity”Aridana, a caséy-
case approach is used in determining whether the terms imposed under aroarbgraement

denies a potential litigant the opportunity to vindicate her rights.” Wernett vicEéthoenix,
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LLC, No. CIV 09-168(TUC)(CKJ),2009 WL 1955612, at *5 (D. Ariz. 20P@iting Batory v.

Sears, Roebuck & Co., 456 F. Supp. 2d 1137, 1141 (D. Ariz. 2006)).

In this case, HMC argues that the arbitration provision’s limitations on discpre&rgnt
it from effectively vindicating its rightgherebyrendering that provision substantively
unconscionableThe Court agrees.

Of relevance here, the arbitration provision states that “the right to disawvithe
right to appeal are limited or eliminated by arbitration. All of these rights are wanded
disputes must be resolved through arbitration.” (Doc No. 34, Ex{erBphasis omitted)The
Court cannot conceive of a more restrictive limitation.

Wernettis instructive. There, the relevant arbitration agreement provided, as to
discovery, as follows:

... The parties may request subpoenas for documents at thsbration

conference from any other party or withess and the documents must be produced

within 10 days of the pre-arbitration conference with copies provided to all

parties. The parties may request at the-prbitration conference subpoenas to
take a maximum of 2 depositions prior to the arbitration hearing. No additional
witnesses other than the witnesses disclosed at trelgteation conference or
documents may be introduced at the Arbitration, exception for rebuttal purposes
only.
Wernett 2009 WL 1955612, at *6. The court, applying Arizona law, declined to find this
discovery term substantively unconscionable in part on the basis that while disvagery
“limited,” it was ot “precluded.”ld. at *7.

Here, by contrast, the relevant language “eliminate[s]” discovery, while gnakin
clear that any rights to discovery are “waived% Caremark notethe factthat an
arbitratorretains authority to permit discovery pursuant to the AAA Commercial Rules

is of little, if any, momenbecause nothing requires him or her to exercise that

auhority, even to the slightest degree. For this reason, the Court finds this term
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substantively unconscionable.

To be clear, the Court is not crediting HMC’s argument that the discovery
provision is substantively unconscionable on the basis@aemark is the party likely
to be in control of the documents and witnesses thaekeant to HMC's antitrust and
deceptive practice claims, the discovery limitations are not nearly as untaastthey
are to HMC.” (Doc No. 76, at 16.) On this contention, however, it is not clear under
Arizona kwthat, assuming an arbitrati provision applies to a cause of action, the
substantive unconscionability of a term of that provision turns on the type of cause
of actionbrought in a lawsuit between the contracting parties.

The Court next addresses whether any part of the limitation on damages cbntaine
in the arbitration provision is substantively unconscionable under Arizona law.

That provision states: “In no event may the arbitrator(s) award indirect,
consequential or special damages of any nature (even if informed of théuilpppsdost
profits or savings, punitive damages, injury to reputation, or loss of customers or
business, except as required by la@2dc No. 34, Exh. B.) Thisambiguouslause
while broad, does not, in the Court’s view, rise to the level of substantive
unconscionability.

Initially, the Court pauses to note thatrésiew is limited to whether the
arbitration clause itself is unconscionable, and therefore, unenforceable. \amether
how this limitation on remedies would apply to HMC'’s claims against Caremark, which
do not purport to be based on ttlentract,s a question for the arbitrataither than the

Court, to resolve. PacifiCare Health Sys., Inc. v. Book, 538 U.S. 401, 407, 123 S. Ct.

1531, 1536, 155 L. Ed. 2d 578 (20@)bmitting issue of enforceability of limit on
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punitive damages to arbitrator because it was unclear whether that limit cdnilitte
RICO treble damages)

To clarify, as explained later, were the arbitratdiirid that HMC’s claims
against Caremark were “arbitrable’that is, that they are brought “in connection with
[or] arise[] out of the'the Caremark Provider Agreemédbtoc No. 34, Exh. B.); render a
decision on the merits; and reach the question of remedies, the arbitratobeould
compelledo interpret the limiting phrase “except as required by law” in the remedies
clause. d.). Given this ambiguity, and “since [the Court] do[es] not know how the
arbitrator will construe the remedial limitations, theegtions whether they render the
parties’ agreements unenforceable and whether it is for courts or arbitatEcide
enforceability in the first instance are unusually abstract.” PacifiG88U.S. at 407,
123 S. Ct. 1531, 1536, 155 L. Ed. 2d 57&1der these circumstances, the “proper course
is to compel arbitration.ld.

However, the Court will wade into the interpretation of the arbitration provision

to the extent it distinguishes twigizona cases, namely Wernattd_Batory v. Sears,

Roebuck & Co., 456 F. Supp. 2d 1137, 1141 (D. Ariz. 2006), finding certain terms of an

arbitration provision to be substantively unconscionable. Those cases involved
employment contracts between an individual-employee and employer. Heomtiast
the Court is presented with a sggiftated corporate entity, HMC

Moreover, even if the Couwtereto find some or all of the limitatiaon
remedies to be substantively unconscionable, the Court would, as explained later, seve
theunconscionable terms and refergbalaims to arbitration on the remaining terms

pursuant tdhe severability clause of the Caremark Provider Agreement.
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Finally, the Court addresseBvIC’s argumenthat the cost of arbitrating its extra
contractual claimsgainst the various Defendanénides theagreement to arbitrate
substantively unconscionable. This argument is unpersuasive.

“An arbitration agreement may be substantively unconscionable if the fees @ cost
arbitrate are so excessive as to ‘deny a potential litigant the appipiio vindicate his or her

rights.” Clark, 307 P.3d at 79 (quotirtdarrington 119 P.3d at 1055%¢ee als@reen Tree Fin.

Corp. v. Randolph, 531 U.S. 79, 90, 121 S. Ct. 513, 14RIL2d 373 (200Q)1t may well be

that the existence of large arbitaat costs could preclude a litigant..from effectively
vindicating her federal statutory rights in the arbitral forumEhwever, the mere “risk that [a
litigant] will be saddled with prohibitive costs is too speculative to justify the invadidaf an
arbitration agreementRandolph, 531 U.S. at 91, 121 S. Ct. 513. Thus, “[t]he party seeking to
invalidate an arbitration agreement on [the] grounds [of excessive fees omhesstisg burden
of proving that arbitration would be prohibitively expemes’ Clark, 307 P.3d at 80. Under
Arizona law, such a showing requires the court to consider several factors:

First, the party seeking to invalidate the arbitration agreement must present

evidence concerning the cost to arbitraféis evidence cannoelspeculative; it

must be based on specific facts showing with reasonable certainty the likily co

of arbitration.

Second, a party must make a specific, individualized showing as to why he or she

would be financially unable to bear the costs of arbitration. This evidence must

consist of more than conclusory allegations stating a person is unable to pay the

costs of doitration. Rather, parties must show that based on their specific

income/assets, they are unable to pay the likely costs of arbitration.

Third, a court must consider whether the arbitration agreement or the applicable

arbitration rules referenced in thebitration agreement permit a party to waive or

reduce the costs of arbitiat based on financial hardship.

Id. (citations omitted).
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In this case, while HMC provides the approximate percentage of HMC's revelnedder
from each Defendant, it offers no evmbe of its total income or agsenor how much of its
gross or net revenue it receives annually. In fact, HMCfadsd to present any specific,
individualized evidence that they were likely to face prohibitive costs if daicarhtrate their
underlying claims. Crawford 748 F.3d at 267. The Court also notes that the arbitration
provision provides that “[tlhe expenses of arbitration, including reasonable attoiees; svill
be paid for by the party against whom the award of the arbitrator(s) ereehe@xcept as
otherwise required bhaw. (Doc No. 34, Exh. B).

It is true that HMC avers that it may cost over $1 million to prosecute its claims in
arbitration against each defendantowgver first, it is not clear whether the proper inquiry, in
considering costs tarbitrate under a cractual provision, should includlee costof having to
litigate or arbitrateagainst a third party not bound by the subject arbitration clause, even if the

underlying claims sound in antitrusheeAm. Exp. Co. v. Italian Colors Rest., 133 S. Ct. 2304,

2309, 186 L. Ed. 2d 417 (2013)(“antitrust laws do not guarantee an affordable procedural path to
the vindication of every claim.”)Stated otherwise, it is not clear that the potential costs of

arbitrationagainst Caremarlexcludingthe costs of litigahg or arbitrating the other defendants,

would be cost prohibitive to HMC. To hold otherwise would allow parties to avoid arbitration
agreements by styling their claims in antitraistl against multiple defendants.

Second, the Court notes that HMC seeks approximately $14 millaemiagegCamhi
Decl., at T 13.¢the recovery ofvhich would dwarf any costs associated with arbitration.
Accordingly, the Court concludes that the potential costs of arbitration do not render the
arbitration clause incorpard inthe Caremark Provider Agreement substantively

unconscionable under Arizona law.
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Although the Court has found to be with métC argumet that the arbitration
clause’s limitation on discoveig substantively unconscionable, it does not folloat tHMC
can avoid arbitration as against Caremark. The Caremavider Manual, incorporated the
Caremark Provider Agreement, contains a severability clause, entitleat¢Eability,” which
provides that: “In the event that any provision or term set forth in the Provider Agream
determined to be invalid or unenforceable, such invalidity and unenforceahilibhot affect the
validity or enforceability of any other provision or term set forth in the Provideeement.”
(Doc No. 34, Exh. B.)

Further,Arizona’s statutory provision on unconscionability provides, in pertinent part:

A. If the court as a matter of law finds the contract or any clause of the contract

to have been unconscionable at the time it was made the court may refuse to
enforce thecontract, or it may enforce the remainder of the contract without
the unconscionable clause, or it may so limit the application of any
unconscionable clause as to avoid any unconscionable result.

A.R.S. 8§ 47-2302. However, the Court “cannot create aagegement for the parties to

uphold the contract.Olliver/Pilcher Insur. Inc. v. Daniel448 Ariz. 530, 715 P.2d 1218,

1221 (1986)(citations omitteddee alsd-earnow v. Ridenour Swenson, Cleere & Evans,

P.C., 213 Ariz. 24, 32, 138 P.3d 723, 731 (2006gre contracts contain restrictive
covenants, but not containing a severability clause, Arizona courts eliminate
“grammatically severable, unreasonable provisions”).

In the Court’s view, the arbitration agreement incorfemtanthe Caremark Provider
agreement does not contain an “insidious pattern” that provides one party with “undue
advantages.” Wernett009 WL 1955612, at *9. Furthermore, severance of the substantively
unconscionable terms will permit an arbitrator to determine appropistevery procedures.

Seeid. Therefore, while the unconscionable terms regarding discovery will beedei#IC

29



and Caremark are directedgarticipate in arbitration pursuant to the remaining terms of the
arbitration agreement.

As a final matter, the Court rendeno determination on whether HMC violated that part
of the arbitration provision prohibiting class actions.

2. TheOptum Motion to Sever and Arbitrate

As noted above, the relationship between OpamehHMC is governed by the Optum
Provider Agreement. Of relevance he@ection 10.2f the OptumProvider Agreement states
that all“Disputes” “shall . . . be submitted to binding arbitration before a panel of three
arbitrators in accordance with the Commercial Dispute Procedures of thecAmArbitration
Association, as they ay be amended from time to tifnand that such arbitration shalkéa
place in either Los Angeles County or Orange County, California. (Doc No. BAEat
10.3-.9 “Disputes” are broadly defined as “any and all issues and/or disputesdnéttlie
parties “including, but not limited to all questions of arbitrahilihe existence, validity, scope,
interpretation, or termination of the [Optum Provider] Agreement .1d. § 10.1. The
arbitration provision alsetates that the panel of arbitrators “shall not vary or ignore the terms of
[the Agreement]” and thavhere®any inconsistency exists between the rules of the applicable
arbitral forum and the arbitration provisions contained herein . . . the arbitration @ngvisi
contained herein will control and supersede such rulgsat 1 10.5.

In addition, the arltration provision “limi{s]” fact discovery to an exchange of
“statementsetting forth the fact(s) supporting the cléiand all defenses to be raised at the
arbitration and a list of exhibits and witnesses” unless a party requests an oral hearinghin whi
case the parties must also exchange a summary of the testimony of each witneed &xpect

testify and copies of the documents to be introduced at the hddriag{ 10.7.With respect to
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damages, tharbitration provisiorprovides that the arliator “will haveno authority to award
punitive,exemplary, indirect, special damages or any other danmag@seasured by the
prevailingparty’s actual damages, and may not make any . . . award ggahdbconform to the
terms anctonditions of the [Optum Providefjgreement.”ld. at { 10.8.

As previously mentioned, Optuhas terminated th@ptum Provider Agreement. HMC
now brings this litigation again€ptum, and other PBMs, raising a number of claims, not
including breach of contract of the Optum Provider Agreement. Optum has moved to sever
HMC's claims against it and to arbitrate those claims. HMC seeks to avoidemnfamt of the
above-cited arbitration provisions on a number of grounds.

a. Public Policy

HMC advances the same public policy arguteegainst arbitration of its New York
State antitrust claims agair@ptum that it did unsuccessfully against Caremark. For the reasons
explained above, the Court declines to hold that public policy militates againsatarbitf
HMC'’s Donnelly Act clams againsOptum.

b. Scope

HMC alsoargues that its claims agair@3ptum fall outside the scope of the arbitration
provision contained in the Optum Provider Agreenst are, therefore, not “arbitrable.”

However, as noted above, the Supreme Courntdwgynized that “parties can agree to
arbitrate ‘gateway’ questions of ‘arbitrability,” such as whether thegsdntave agreed to

arbitrate or whether their agreement covers a particular controversy=/R€rdnter 130 S. Ct.

at 2777. “While arbitrability is ordinarily decided by the court, both state aleidkecases hold
that this issue may be referred to an arbitrator if there is ‘clear and akafilt’ evidence that

the parties intended that the question of arbitrability be decided by an arbitBsrnal v. Sw.
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& Pac. Specialty Fin., IncC 12-05797 (SBA), 2014 WL 1868787, at *2 (N.D. Cal. May 7,

2014)(citation omitted)see alsd?oweragent, Inc. v. Electronic Data Sys. Corp., 358 F.3d 1187,

1191 (9th Cir. 2004)Dream Theater Inc. v. Dream TheatE?4 Cal. App. 4th 547, 550-557

(2004).

California courts often look to federal law in deciding arbitration issues aalifétia
law is consistent with federal law on the question of who decides disputes ovabdityt’
Dream Theaterl24 Cal. App. 4th at 553.

To make the determination whetharbitrability’ is decided by the court or arbitrator,
courtsapplying California lanconduct a “facial and limited” review of the contract in order to
decide whether the parties “have in fact clearly amaohistakably agreed to commit the question

of arbitrability to [an] arbitrator.Anderson v. Pitney Bowes, Inc., No. C 04-4808 (SBA), 2005

WL 1048700, at *4 (N.D. Cal. 2005)The language of an arbitration agreement establishes
whether the determination of arbitrability is for the court or delegated tdarator.” Fadal

Machining Ctrs., LLC v. Compumachine, Ind61 Fed. Appx., 630, 632 (9th Cir. 2011)(citing

First Optiors, 514 U.S. at 943). When the parties empower the arbitrator to decide
“arbitrability,” the Court’s role is narrowed from deciding whether there is an applicable
arbitration agreement to only deciding whether there is a valid delegatice SaeRent-A—
Center 130 S. Ct. at 2779.

“[W]here the parties’ agreement to arbitrate includes an agreement to followcallparti
set of arbitration rules- such as the AAA Rules- that provide for the arbitrator to decide
guestions of arbitrability, the presumptithrat courts decide arbitrability falls away, and the

issue is decided by the arbitrator.” Bank of America, N.A. v. Micheletti FaRahnership, No.

08-02902 (JSW), 2008 WL 4571245, at *6 (N.D. Cal. 2008); Anderson, 2005 WL 1048700, at
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*2—-4; Dream Theaterl24 Cal. App. 4th at 557. If the court finds that the parties to the

agreement did “clearly and unmistakably” intend to delegate the power to dectdsbdityi to
an arbitrator, then the court should perform a second, more limited inquiry to deterhather

the assertion of arbitrability is “wholly groundless.” Qualcomm Inc. v. NokigpCd66 F.3d

1366, 1371 (Fed. Cir. 2006)(applyi@glifornia law)(citingDream Theaterl24 Cal. App. 4th at

553).

If the court finds that the assertion of arbitrability is not “wholly groundielsen it
should stay the trial of the action pending a ruling ambitrability’ by an arbitratorQualcomm
466 F.3d at 1371. If the district court finds that the assertion of arbitrabiltiadly
groundless,’ thert may conclude that it is not ‘satisfied’ under sectiarf 8re FAA, and deny
the moving partys request for a staid.

Here,Section 10.3 of the Optum Provider Agreement provides, in pertinenthzrthat
“Disputes” “shall . . . be submitted to binding arbitration . . . in accordance with the &aram
Dispute Procedures of the American Arbitration Association, as they maydmeladhfrom time
totime....” (Doc No. 39, Exh A., 8§ 10.3he applicable AAA Rules state that “[t]he
arbitrator shalhave the power to rule on his or her own jurisdiction, including any objections
with respect to the existence, scope or validity of the arbitration agreentbetarbitrability of
any claim or counterclaim.See AAA Commercial Arbitration Rule-R, avalable at

http://www.adr.org/aaa/faces/ruleEhe Optum ProvideAgreement broadly defines “Disputes”

to include “all questions of arbitrability.”
Thus, the arbitration agreement evinces a clear itdei¢legate the issue of
“arbitrability’ to an arbitrator. “Indeed, when an arbitration agreement explicitly incagsora

the AAA Rules, numerous courts have held that the parties clearly and unmistakably that
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the issue of arbitrability would be submitted to arbitration for resolutidechal 2014 WL

1868787, at *4see e.qg.Clarium Capital Management LLC v. Choudhury, Nos. C 08-5157

(SBA), 065255. 2009 WL 331588, at *5 (N.D. Cal. 2009)(“The incorporation of the AAA rules
in the arbitration agrement is ‘clear and unmistakable’ evidence of the parties' intent to delegate

the issue of arbitrability to the arbitrator.8ee alsd-adal Machining Centers, LLC v.

Compumachine, Inc461 F. App’x 630, 632 (9th Cir. 2011)(applying California law and

holding that the trial court did not err in concluding that the incorporation of the AAA’s
Commercial Arbitration Rules was a clear and unmistakable delegation ofubefss
arbitrability to the arbitratorQualcomm 466 F.3d at 1373 (by agreeing to arbitrate under AAA
rules,the parties evidenced their unmistakable intent to delegate the issue of determining
arbitrability to an arbitrator).

For its part, HMC does not challenge the validity of the delegation cladsesuth, the
Court must treat it as valid under 8§ 2 of the FAA, and enforce it under 8 3 and § 4 of the FAA,
leaving any challenge to the validity of the agreement as a whole farliiteator. In other
words, because [HMC]'’s procedural and substantive unconscionability challenges are not
specific to the delegation provision, the Court will not consider th8erhal 2014 WL
1868787, at *4 (citations omitted).

The Court has found that the partietearly and unmistakablyntended to delegate the
power to decidarbitrability to an arbitrator. Therefortde remaining issue is wheth@ptunis
assertion of arbitrability is “wholly groundlesQualcomm 466 F.3d at 1371. The “wholly
groundless” inquiry allows the district court to prevent a padyffasserting any claim at all,
no matter how divorced from the parties’ agreement, to force an arbitrdtdoat’1373 n. 5. As

set forth inQualcomm in conducting this inquiry:
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[T]he district court should look to the scope of the arbitration clandehe

precise issues that the moving party asserts are subject to arbitrati@us@&any

inquiry beyond a ‘wholly groundless’ test would invade the province of the

arbitrator, whose arbitrability judgment the parties agreed to abide by in the

[agreemat], the district court need not, and should not, determine whether

[plaintiff's claims] are in fact arbitrable. If the assertion of arbitrabilityas

‘wholly groundless,’ the district court should conclude that it is ‘satisfied’

pursuant to section 3.

466 F.3d at 1374.

Here, the arbitration provision is broad. It provides that all “Disputesll“shabe
submitted to binding arbitration . . . in accordance with the Commercial DisputelBresef
the American Arbitration Association, as theyyne amended from time to time . .. .” and
broadly defines “Disputes” to include “all questions of arbitrability.” €lfiene, the Court finds
thatOptunis contention that HMC'’s claims against it fall within the scope of the arbitration
provision is notwholly groundless.'SeeQualcomm 466 F.3d at 1374.

Accordingly, the question of “arbitrability” of HMC’s claims agai®tumhas been
reservedyy those two entitiefor the arbitrator.For this reason, the Court does not address

whether HMC'’s claimsgainstOptum fall outside the scope of the arbitration clause.

c. Unconscionability

Finally, HMC argues that th®ptum Provider Agreement is a contract of adhesion and
that thearbitration agreement contained in thptumProvider Agreement is substantiyeind
procedurally unconscionable and, therefore, unenforceabl@ccordance witRrima Paintthe
Court declines to determine whether @gtumProvider Agreerant is itselfa contract of
adhesion as that questiorfas the arbitrator, assuming thaethrbitration provision is otherwise
enforceable.

With regardto whether the arbitration provision is unconscionable, abaiCourt first

considers which jurisdiction’s law of unconsionability applies. A district cotagsing
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diversity jurisdictionmust apply the law of the state in which it sits when determining the
validity of an arbitration clause. However, where, as here, an arbitesgfeement contains a
choiceof-law clause, a district court must determine whether to enforce the law dhoten

parties based on the conflict-lafws rules of the forum state. S€kaxon Co. v. Stentor Elec.

Mfg. Co., 313 U.S. 487, 496, 61 S. Ct. 1020, 85 L. Ed. 1477 (1941). The Optum Provider
Agreement contains a chotoé-law provision which provides for the application of California
law, and both HMC and Optunite California case law.

In California, “the core concern of [the] unconscionability doctrine is the absénce
meaningful choice on the part of one of the parties together with contract terms kehich a

unreasonably favorable to the other party.” Elite Logistics Corp. v. Hanjin Shigoin@014

U.S. App. LEXIS 17972, at *2 (9th Cir. Apr. 10, 2014). A finding of both procedural and
substantive unconscionability is required in Califor&bie Logistics 2014 U.S. App. LEXIS

17972 at *2 (cing Armendariz v. Found. Health Psychcare Servs., Inc., 24 Cal. 4th 83, 6 P.3d

669, 689-90 (Cal. 2000)). However, coduslize[] a sliding scale to determine the ultimate
guestion of unconscionabilitygreatersubstantive unconscionability may compensate for lesser
procedural unconscionability, and vieersa.”ld. For this reason, a Court’s task is not only to
determine whether eatype ofunconscionability exists, but more importantly, to whatrdeg

each type exists. ParadaSuperior Court, 176 Cal. App. 4th 1554, 1570 (Cal. Ct. App. 2009).

Here, HMC argues that the arbitration provision, assuming it applies to thet iclsiens,
is procedurally unconsanable becausfl) it defies HMC's‘reasonable expectations” in that (a)
it requires all disputes to be submitted to a panel of three arbitrators but doeslosedise
costs of that requirement; (b) fails to annex a coph®i@ommercial Arbitration Rules of the

AAA under which it applies (2) may be unilaterally amended by Optdswith HMC'’s
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procedural unconscionability arguments with respect to the arbitration proinsiorporated
into the Caremark Provider Agreement, these arguments are unpersuasive.

With regard to the fact that the aration agreement requires all ffputes” to be
submitted to a panel of three arbitrators, HMC'’s reliancBamadas misplaced. In that case,
investors brought an action agaiagtrecious metal dealer for constructive fraud, commodities
fraud, and violation of the California unfair competition law (UCL). The dealer thtove
compel arbitration. The court construed a three-arbitrator requirement ansubbt
unconscionable to dd¢h degree, reasoning:

The requirement of a three-arbitrator panel, the prohibition on consolidation or

joinder, and the evidence of the rates charged by JAMS arbitrators and judges

evince a high degree of substantive unconscionability in light of thergmbu
recovery sought by Petitioners. As explained, the cost of aahib&eator panel

at JAMS for a fowday arbitration would be at least $38,400 plus case

management fees of at least $3,200. To arbitrate a claim, each party thus would

have to pay at least $20,800, and would have to deposit that amount before the
arbitration hearing. Such arbitration costs are prohibitive for losses gaiingim
$44,000 to $130,000.
176 Cal. App. at 1581. The court, noting tha&duiring three arbitrators to resolve a
dispute is not always unwarranted, and parties might have good reason to drbitnate
three arbitrators instead of one,” found the claims in that case “so complexgaite r
the jointexpertise of three arbitratordd.

Here, by contrast, not only is HMC a sophisticated business entity, but its
opposition papers assert that “the issues are quite complex” and that HMGadetiCa
minimum of ten hearing days . . . for each arbitration.” (Camhi Decl, at § 17.)

Similarly unavailing is HMC’s argument that the failure to attach a copy of the AA

rules renders the arbitration provision procedurally unconscionable. “There could be rs@surpr

as the arbitration rules referenced in the agreement were easily accesbtiblpadies— the
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AAA rules are available on the Internet.” Lane v. Francis Capital Mgh@, 224 Cal. App. 4th

676, 691, 168 Cal. Rptr. 3d 800, 812 (2014). Indeed, here, Section 10.3 of the Optum Provider
Agreementtself provides the website where the AAA Rules may be accessed.

In Paradathe courheld thatthe failure to include or attach the governing arbitration
rules to the contract might lead an individual customer of the dealer to receastyashock”
upon learning about the amount of febarged for three arbitrators/6 Cal. App. 4th at 1572.
However, here, HMC, a sophisticated entity, fails to point to a provisidredAAA rules that
would have |d it to receive a “nasty shotkipon “discoveringthat they applied to any
disputes.

Finally, the fact thaOptummay unilaterally modify the terms of ti@ptumProvider
Agreement, including the arbitration provision, does not, without more, render the iarbitrat
provision procedurally unconscionable. First, as noted above, Section 11.2 governing
amendmentss found outside of the arbitration provision, and, as such, has no bearing on HMC
and Optunis otherwise valid agreement to arbitrédeeRentA-Ctr., 561 U.S. at 70 (“a party’s
challenge to anotigrovision of the contract, or to the contract as a whole, does not prevent a
court from enforcing a specific agreement to arbitrate”). Fur@etymcomplied with its
contractual obligation to give advance notice to HMC when it amended the Optum Provider

AgreementSeeUptown Drug Co. v. CVS Caremark Corp., 962 F. Supp. 2d at 1181.

“Because [HMC] has not shown that the arbitration clause is procedurally
unconscionable to any degree, the court need not inquire into whether the agreement is
substantively unconscionable, as both procedural and substantive unconscionability must be

established for an unconscionability challenge to succésdat 1182; Kilgore v. KeyBank, Nat.

Ass’n, 673 F.3d 947, 964 (9th Cir. 2012)(“Because we hold that the arbitration clause in the
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parties’contract is not procedurally unconscionable, we need not address whether the terms of
that clause are substantively unconscionable.”).

For the foregoing reasons, Optum’s motioséwer HMC'’s claims against it atal refer
those claims taarbitration ofthose claimss granted.

As a final matter, the Court renders no determination on whether HMC violateoinSec
10.9 of the arbitration provision prohibiting class actions.

3. The Prime Arbitration Clause

Section 9.10 of the Prime Provider Agreement provides as follows:
9.10. Arbitration

9.10.1. In the event a dispute between Prime and [Third Party Station] and/or
Participating Pharmacy(ies) arises out of or is related to this Agreement, the
parties to the dispute will meet and negotiate in good faith to attempt to resolve
the dispute.

9.10.2 In the event the dispute is not resolved within thirty (30) days of the date
one party sent written notice of the dispute to the other party and if any party
wishes to pursue the dispute it will be submitted to binding arbitration in
accordance witthe rules and procedures of the American Arbitration
Association. This arbitration clause will apply to all disputes between the parties
that arise out of this Agreement, including those based upon federal and state law.
In no event will this arbitratioolause be interpreted to allow a class action in
arbitration. Unless the parties hereafter mutually agree otherwise, tree@war

the arbitrators will be final and binding on the parties hereto and judgment upon
such award may be entered into a courirgayurisdiction thereof. Arbitration

under this provision will be conducted in Dakota County, Minnesota. The parties
will mutually agree upon an arbitrator. If the parties are unable to agogean
arbitrator, each party will choose one arbitratat Hrose two arbitrators will

together appoint a third arbitrator. The third arbitrator will then conduct the
arbitration process. The arbitrator will have no authority to award any punitive or
exemplary damages, to vary or ignore the terms of this Agreg@and will be

bound by controlling law.

(Doc No. 61, at Exh ).
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As previously mentioned, unlike Caremark and Optum, Prime hasmuhated the
PrimeProvider Agreement. NonethelebBYIC brings this litigation against Prime, and other
PBMs, raising a number of claims, not including breach of contract of the Prime Rrovide
Agreement. Prime has moved to sever HMC's claims against it and to arbitsselims.

HMC seeks to avoid enforcement of the above-cited arbitration provision on a number of
grounds.

A. Public Policy

HMC advances the same public policy arguments against arbitration ofuts otk

State antitrust claims against Prithat it did unsuccessfully against Caremark and Optuor
the reasons explained above, the Cdadlines to hold that public policy militates against
arbitration of HMC’s Donnelly Act claims against Prime.

B. Scope

HMC alsoargues that its claims against Prime fall outside the scope of the arbitration
provision contained in the Prime Provider Agreenatd are, therefore, not “arbitrablePrime
countersand HMC fails to refute, that by incorporating the AAA Commercial Rules into the
arbitration provision, Prime and HMC delegated questions of “arbitrability” tarhiéator.

Although both the EighCircuit and districcourts in Minnesota have held that
incorporation of the AAA Rules into a contract requiring arbitration is a “eledr
unmistakable” indication thahe parties intended for the arbitrator to decide threshold questions

of “arbitrablity,” Green v. SuperShuttle Int'l, Ind53 F.3d 766, 769 (8th Cir. 2011)(noting the

AAA Rules empower the arbitrator to determine his or her own jurisdiction over awersy

between the partiesyeland v. Lear Capital, Inc., CIV. 12-2467 (RHK)(TNL), 2012 WL

6021551, at *3 (D. Minn. Dec. 4, 2012)(“This Court agrees with this ‘great weight of authority’
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and determines that inclusion of the AAA Rules in the arbitration clause henlg alec
unmistakably shows that the parties intended to let theatdyi decide issues of arbitrability,.”)
the Court uncovers no court expressly deciding this question as a matter of Minawsota |
In this situation, the court must act as a New York state court would in predioting
Minnesota courts would rule as to whether the incorporation of the AAA Rules sudfices t

indicate that an arbitrat@hould decide questions of “arbitrabilityfséeRogers v. Grimaldi, 875

F.2d 994, 1002 (2d Cir. 1989)(“This two-step process of divining the law of the foreign state ...

appears to be a consequence both of Klaxon[ Co. v. Stentor Co., 313 U.S. 487, 496, 61 S. Ct.

1020, 85 L. d. 1477 (1941)] and of the fundamental tenet of diversity jurisdiction . . . that the
federal court is only another court of the State.”)(internal quotand citations omitted)The
Second Circuit irRogerstackled this “uncertain task” by deciding that
New York courts would, as a matter of substantive interpretation, presume that
the unsettled common law of another state would resemble New Y orkisabut
they would examine the law of the other jurisdiction and that of other states, as
well as their own, in making an ultimate determination as to the likely future
content of the other jurisdiction's law.
Id. at 1003. Accordingly, in this case, theut will presume thavlinnesotaaw will resemble
New York law.
The Second Circuit has noted that “New York law [] follows the same standadeaalf

law with respect to who determines arbitrability: generally, it is a questiong@otirt unless

there is “a ‘clear and unmistakable’ agreement to arbitrate arbitrabiiiyritec Corp. v. Remote

Solution, Co., 398 F.3d 205, 208 n. 1 (2d Cir. 2005)(quoting Smith Barney Shearson Inc. v.

Sacharow91 N.Y.2d 39, 45-46, 666 N.Y.S.2d 990, 993, 689 N.E.2d 884 (1997)). As noted

above, “[v]irtually every circuit to have considered the issue has determinaddbgtoration of
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the American Arbitration Association’s (AAA) arbitration rules constitutes chear

unmistakable evidence that the parties agreed tyatebarbitrability.”Oracle 724 F.3d at 1074.

In accordance with this case law, the Court finds that, by incorporatidgfine
Commercial Rules into the arbitration provision, Prime and HMC evinced an inter¢gatee
guestions of “arbitrability” to the arbitrator. For this reason, the Court does nesaddnether
HMC's claims against Prime fall outside the scope of the arbitration clause.

C. Unconscionability

HMC also argues that the Prime Provider Agreement is a contract of adhesiontand tha
the arbitration agreement contained inBmeneProvider Agreement is substantively and
procedurally unconscionable and, therefore, unenforceable. In accordanBeimvélPaintthe
Court declines to determine whether the Prime Provider Agreement is a cohadiceésion as
that question is for the arbitrator, assuming that thiération provision is otherwise
enforceable.

With regard whether the arbitration provision is unconscionable, again the Court
first considers which jurisdiction’s law of unconsionability applies. A distoaric
exercising diversity jurisdiction must apply the law of the state in which it sitea whe
determining the validity of an arbitration clause. However, where, as heegpigation
agreement contains a choioklaw clause, a district court must determine whether to
enforce the law chosen by the parties based on the ceofflatvs rules of the forum
state. Se&laxon Co., 313 U.S. at 496, 61 S. Ct. 1020, 85 L. Ed. 14KéPrime
Provider Agreement contains a choice-of-law provision which provides for the

application of Minnesotiaw.
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The case law concerning unconscionability of contracts under Minnesota law is
sparse at best. Yet, “filMinnesota, an unconscionable contract is one which “no man
in his senses amot under delusion would make on the one hand, and . . . no honest and

fair man would accept on the other.” Residential Funding Co., LLC v. Terrace Mertgag

Co., 725 F.3d 910, 917 (8th Cir. 2013)(citation omitted). “To establish
unconscionability, a party must demonstrate that it had no meaningful choice but to deal

with the other party and t@accept the contract as offerédSports & Travel Mktg., Inc.

v. Chicago Cutlery Co., 811 F. Supp. 1372, 1380 (D. Minn. 163y JM Sales &

Mktg. v. Banfi Prods., 546 F. Supp. 1368, 1374-75 (D. Minn. 1982)).

These cases suggest that Minnesota courts blend the concepts of procedural and
substantive unconscionability. In any event, with regard to HMC’s argumeterayiab
the arbitration clause as proceally unconscionable, HMC’s arguments are in essence
directed at the Prime Provider Agreemenéaaghole, the validity of whicRrima Paint

instructsshould be decided by an arbitrator. Compare M.M. Silta, Inc. v. Cleveland-

Cliffs, Inc., 561 F. Supp. 2d 1052, 1057 (D. Minn. 2008)(considering “unconscionability”

of the parties’ contract, as a whole, where there was no provision for arbitratfth),

sub nom. M.M. Silta, Inc. v. Cleveland CIiffs, Inc., 572 F.3d 532 (8th Cir. 2009).

other words, HMC makeno argument specifidgldirected to the negotiations
surrounding the arbitration provision found in the Prime Provider Agreement.

However, HMC does make many of the same arguments regarding substantive
unconscionability againsihe PrimeProvider Agrementthat it did in opposing Caremark

and Optun's respective motions to compel arbitrattonamely that subjecting it to
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arbitration of its claims against Prime would (1) unduly limit its rights to discovery and
remedies an(?) be cost prohibitive.

Turning to the question of discovery, unlike with respect to the Caremark
Provider Agreement, HMC points to no specific language eliminating, let diliot&g
discovery in arbitration. Rather, HMC essentially mounts a facial chalterthe
limited disovery afforded by the AAA Commercial Arbitration Rules. However, the
Court declines to credit this wideaching challenge, lest all arbitration clauses
incorporating the AAA Commercial Arbitration Rules be subject to such scratihgast
under Minnesta law. Not only might such a broad holding create uncertainty in the
commercial markets, it would run contrary to the weitlerstood idea that streamlined
or limited discovery is a benefit, rather than a drawback, of arbitration.

With regard to remedss the arbitration provision itself precludes the award of
punitive or exemplary damages. In addition, Section 7.4 of the Prime Provider
Agreement pohibitsthe awardagainst Primef “special, incidental, indirect, exemplary,
punitive, or consequential damages, whether based on breach of contract, warranty, tort
(including negligence), lost profits or savings, injury to reputation, loss of cug@mner
business, product liability, or otherwise, and whether or not Prime has been advised of
the possibilityof such damage. The parties acknowledge and agree that the foregoing
limitations of liability are a condition and material consideration for their entoytims
Agreement.” (Doc No. 61, Exh. 1.)

Concededlythis limitation of remedies provision iather broad
However, as the Court recognized with regard to HMC's claims against Garema

whether and how this limitation would apply to HMC’s claims against Prime, which do
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not purport to be based on the contract is a question for the arbitrator, rather than the

Court, to resolvePacifiCare Health Sys538 U.S. at 407, 123 S. Ct. 1531, 1536, 155 L.

Ed. 2d 578. In other words, it is not clear that the prohibition on “special, incidental,
indirect, exemplary, punitive, or consequential damages” would be applicable to HMC’s
claims.

Similarly, with regard to the limitation on punitive damagdmsecause statutory
trebledamages provisions [fall] on different points along the spectrum between purely
compensatory and strictly punitive awards, it is possible the provisions may nattconf
Second, any potential conflict could be rendered moot because the statutory treble
damages are available only if the “defendant willfully or knowingly vialatee of the
statutorysections. Because the availability of treble dam&gesntingent on the

arbitrators factual findings, it is unclear whether a conflict will arigdQDC, Inc. v.

Steadfast Ins. Co., 12V-1424(ERK)(MDG), 2013 WL 6388624, at *12 (E.D.N.Y.

Dec. 6, 2013)(internal citations and quotation marks omitted).

Similarly, the Court declines to strike the other portions of the limitation on resyedie
including the prohibition on “lost profits.First, HMC is not left without @y remedy,
admittedlyable to recover “actual damagdeplus injunctive relief. Second, the provision
contained in the arbitration provisiappliesequally to both partiesyho aresophisticated
corporate entitieghough the Court acknowledges that Section 7.4 iswlest Third, HMC
fails to cite, and the Court has not uncovered, a case striking a limitation on damages i
arbitration provision as substantively unconscionable under Minnesota law. Under these
circumstanceghe Court declines to find amgrms of the arbitratioprovision to be

substantively unconscionable.
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Moreover, even if th Court were to find angf the limitation on remedies to be
substantively unconscionable, the Court would sever the unconscionable terms under Minnesota
law and refer HMC'’s claims againBtime to arbitration on the remaining terrdauffman

Stewatrt, Inc. v. Weinbrenner Shoe Co., 589 N.W.2d 499, 502 (Minn. Ct. App. 1999)(“If a court

determines that a contract contains an unconscionable clause, it may rehfsecetbe
contract, enforcé without the offending language, or limit application of the unconscionable
clause “to avoid any unconscionable result.””), citing Restatement (Secondhwé€ls § 208
(1981)).

Finally, for substantially the same reasons the Court rejected HM@Usnent that
arbitration of its claims against Caremark would be cost prohibitive, the CowtsrejelIC’s
argument that the arbitration of its claims againsth® would be cost prohibitive.

For the foregoing reasons, the Court grants Prime’s motioonpel arbitration
of HMC'’s claims against it.

As a final matter, the Court renders no determination on whether HMC violated
that part of the arbitration provision prohibiting class actions.

4. Asto ESI's Motion to Sever and Transfer HMC'’s Claims Against It

ESI's motionto sever and transfer HMC'’s claims against predicated upon certain
languagen a forum selection clausmntained in the ESI Provider Agreement which provides,
in relevant part:

All litigation between the parties arising out of or retaite any way to the

interpretation or performance of the Agreement shall be litigated in the United

States District Court for the Eastern District of Missouri, or, as to those lawsuits

for which the Federal Court lacks jurisdiction, before a court located in St Loui
County, Missouri.
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(Doc No. 11, Exh. C, at § 7.12). ESI and HMC also agreed that claims arising out of or
related in any way to the interpretation or performance of the ESI Provideegnt

would “not be consolidated or coordinated ity @ction with the Claim of any other
individual or entity.”ld.

“For the convenience of parties and witnesses, in the interest of justis&jc dourt
may transfer any civil action to any other district or division where it might haae llreught.
28 U.S.C. § 1404(a). However, “Bijaise § 1404 authorizes transfenly of the entire actio
and not of individual claimsseverance must be found appropriate before a transfer may be

considered. Steuben Foods, Inc. v. Oystar Grpd-CV-780S, 2013 WL 2105894 , at *7

(W.D.N.Y. May 14, 2013).
“The decision whether to grant a severa[nce] motion is committed to the sourdi@nscr

of the trial court.” Benedith v. Malverne Union Free Sch. Dist.CV15964 (ADS)(GRB), 2014

WL 4056554, at *45 (E.D.N.Y. Aug. 15, 2014)(citation and qtioh marks omitted)(Spatt, J.).
In exercising that discretion, courts typically consider the same gdaet@is

elucidating the § 1404(a) analysis. Valspar Corp. v. E.l. DuPont de Nemours & Co., CIV. 13-

3214 (RHK)(LIB), 2014 WL 1607584, at *2 (D. Minn. Apr. 21, 2014). In other words, “[i]f the
Court were to concludghat] the pertinent factors render transfer appropriate under 8§ 1404(a),

then severance, too, would be propéd.; seee.qg, Monje v. Spin Master, Inc., No. CV-09-

1713 (PHX)(GMS), 2013 WL 6498073, at *4 (D. Ariz. Dec. 11, 2013)(noting that in these
circumstances, “[s]everance is a hecessary precursor tansfer, and it is justified by the
same reason [s]”).

In the “typical case,” a district courbusidering a 8 1404(a) motion “must evaluate both

the convenience of the parties and various pubterest considerations” to determine whether
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transfer is warranteditl. Marine Constr. Co. v. U.S. Dist. Court for W. Dist. of Tex., — U.S. —

——, 134 S. Ct. 568, 581, 187Hd. 2d 487 (2013). The plaintiff's choice of forum is entitled to
“some weight” in the analysis, and the burden rests with the movant to overcomeigidtoye
showing (1) the parties' private interests and (2) other purtécestconsiderations militate in
favor of transferld. at 581 & n. 6.4

“The calculus chages, however, when the parties’ contract contains a valid forum-
selection clause [d. at 581. In that instance, the plaintif’choice of forum “merits no weight,”
and a court “should not considarguments about the partipsivate interests,” as they
previously agreed (contractually) to litigate in a specified forddmat 581-82. Furthermore, the
plaintiff, as the party flouting the chosen forum, bears the burdéensonstrating that ¢h
publicinterest factors merit transfdd. at 583. Yet, such factors “will rarely defeat a transfer
motion,” and a district court “should ordinarily transfer the case ttotluen specified” in the
parties’agreementld. at 581-82.

Here, relyingupon the Supreme Court’s decisioritlantic Marine ESI argues that the

claims against itnust be transferred under § 1404(a) and pursudhéetfmrum selection clause
in the ESI Provider AgreemenHMC respondghat (1) the forunselection clause, standing
alone, cannot serve as the basis for sevefamcase its claims do not soundadontract (2) in
any eventthe forum selection clause is permissive rather than mandatory; and (3) peoéstint
considerations militate in favor of this Court retaining judgdn over each of the partiesd
theirrespective claims. None of HMC®ntentions in this regamte persuasive.

“The United States Court of Appeals for the Second Circuit has held that federal |

governs the validy of forumselection clauses in diversity caseSdrad, Inc. v. Lawson

Software, Inc.04 CIV. 5554 (GEL), 2004 WL 2093512, at *81 n. 2 (S.D.N.Y. Sept. 16,
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2004)¢iting Jones v. Weibrecht, 901 F.2d 17, 19 (2d Cir. 1990)). Further, “[tlhe Second Circuit

has endorsed an expansive reading of the scope of forum selection clauses, gwkidle pine

public policy favoring their use.” Universal Grading Serv. v. eBay, IncCU&557 (CPS),

2009 WL 2029796, at *14 (E.D.N.Y. June 10, 2008gRussbeer Interi LC v. OAO Baltika

Brewing Co., No. 07€V-1212(CBA), 2008 WL 905044, at *5 (E.D.N.Y. Mar. 31, 2008he
Second Circuit has consistently held that forum selection clauses are to betatebpoadly
and are not restricted to pure breaches of the contracts containing the claség.¥); Corp.
of Lloyds, 996 F.2d 1353, 1361 (2d Cir. 1998¢rt. denied510 U.S. 945, 114 S. Ct. 385, 126 L.
Ed. 2d 333 (1993)(acknowledging the “strong public policy in favor of forum selection and
arbitration clauses” and holding that forum selection clauses encompdasing) “celating to”
and “in connection with” ingstors ‘contractsovered investorsecurities and RICO claims).
Tellingly, although HMC does not style any of its claims against ESI beeach of
contract,” HMC seeks, among other things, reinstatement of the ESI ProvidamAgrnunc
pro tunc, and, thus, the benefits provided under that agreeniémnt.requested relief,
temporarily obtained through the now-vacated September 11, 2014 TRO, would be meaningless
but for the existence of the ESI Provider Agreement and ESI's terminati@otther
Further, where, as here, “[w]hen “arising out of,” “relating to,” or simaaguage
appears in a forum selection clause, “such language is regularly construednpass
securities, antitrust, and tort claims associated with the underlying @ohRassbeer2008 WL

905044, at *4 (quotin@redit Suisse Sec. (USA) LLC v. Hilliard69 F. Supp. 2d 103, 107

(S.D.N.Y.2007]citing Roby, 996 F.2d at 1361). Indeed, a party may not evade a forum

selection clause by strategic or “artful” pleadi¢eingard v. Telpathy, Inc, No. 05 Civ. 2024

(MBM), 2005 WL 2990645, at *4 (S.D.N.Y. Nov. 7, 2008) forum selection clause cannot ‘be
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defeated by artful pleading of claims not based on the contract containingubke iflthose
claims grow out of the contractual retatship, or if ‘the gist’ of those claims is a breach of that
relationship.”)(citations omitted).

Rather, “[tjo determine if the forum selection clause applies to a particular, theam

Court must examine theiaims ‘shorn of their labels.’Allianz Global Corporate & Specialty v.

Chiswick Bridge No. 13-v-7559 (RA), 2014 WL 4674644, at *4 (S.D.N.Y. Sept. 19,

2014)(quoting Phillips v. Audio Active Ltd., 494 F.3d 378, 389-90 (2d Cir. 200IMis*

approach is consistent with the focus on factual allegations rather than on theotastes
asserted when deciding whether [a forum selection clause] applies to padiints:” Phillips,
494 F.3d at 388-89.

Applying that standard close reding of the complaint indicates thdMC'’s allegations
against ESI are “integrally related” to the ESI Provider Agreeniratiy, 996 F.2d at 1361.

In addition to seeking the reinstatement of the ESI Provider Agreement,de®GS to
enjoin ESI, and the ber Defendants, from “[gfusing to process and pay claims for payment
submitted by HMC for compounded medications prescribed by physicians for thempavho
have prescription drug benefits administered by a defendant.” (Compl. at I 106(b))

HMC further alleges, apatt of its Section 349 claim, that ESI terminditbe ESI
Provider Agreement based on “deceptipeétenses(ld. at§ 88.) HMC also alleges, as part of
its unfair insurance practices claim, that ESI “impos[ed] impossible imliendependent
compound pharmacies psocesscompound drug claims.ld. at  102.)(emphasis added). In
the Court’s view, the processing of compound drug claims by ESI arises out oflated to

the ESI Provider Agreement. For this reason, the Court réjdt€s argument that its claims
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against ESI fall outside the scope of the forum selection clause contained 8i fPtder
Agreement.

Similarly unavailing is HMC’s argument that the forum clause is permissive, tatrer
mandatory, on the basis (1) that the word “shall,” standing alone, does not make itonyandat
and/or because (&)lacks language indicating an “exclusive” forum.

On the first contention, HMCroits the language “be litigatédfter “shall” in the forum
selection clause, whichead togetherreinforces the mandatory quality of the forum selection

clause. Se#lacsteel Intt USA Corp. v. M/V Larch Arrow, Her Engines, Boiler, Etc., 354 Fed.

Appx. 537, 538, 40 (2d Cir. 2009)(holditltata clause stating “[a]ny disputes arising endhe
Bill of Lading to be decided in London” was mandatory on the basis of the phrase):to be”

On the second contention, it is true that, in Salis v. Am. Exp. Lines, 331 F. App’x 811,

813 (2d Cir. 2009)(summary order), the Second Circuit reasoned that “[w]hether a forum
selection clause is mandatory depends on its language, and generally condsemforce a
clause that specifies only jurisdiction in a designated court without any languiacping that
the specified jurisdiction is exclusivdd. at813. However, it does not follow that the word
“exclusive” is amagicsignalconferring mandatory jurisdiction, or that there are any particular

magic wordsSeeMadsen v. RBS Citizens, NA., No. 3:18¥—-00357 (CSH), 2013 WL

2367836, at *5 (D. Conn. May 29, 2013)(holding th&édrum selection clause which provided
that any dispute “shall be resolved by a Court of competent jurisdiction sittPrgvidence,

Rhode Islandivas mandatory, not permissiv@ecfolks, LLC v. Claimtek Sys., 906 F. Supp. 2d

173, 177 (E.D.N.Y. 2012)(holding thaforum selection clause which proed that the forum

and place o&ny dispute and resolution of any dispute, relating to or arising out of this contract
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shal be in the State of Californiaas mandatory, not perssive);Fed. Ins. Co. v. M/V Ville

D’Aquarius, No. 08 Civ. 8997 (PKC), 2009 WL 3398266, at *5 (S.D.N.Y. Oct. 20,
2009)(holding that a forum selection clause which provided that any dispute “shall be
determined by the English laws and any action again&dinger shall be brought before the

Court of Admiralty” was mandatory, not permissive); Indem. Ins Co. of N. Am. vnié-Am.,

Inc., 2008 WL 4922327, at *7 (S.D.N.Y. Feb. 27, 2008)(holding that forum selesttiase
which provided that any dispute “shall be brought before the Tokyo District Cowst” wa

mandatory, nopermissive)indem. Ins Co. of N. Am. v. M/V Easline Tianjin, Nos. 07 CV

959(RPP), 07 CV 6008(RPP), 2008 WL 418910, at *3 (S.D.N.Y. Feb 14, 2008)(holding that
forum selection clause whigdrovided that any dispute “shall be determined by the cotinein

People's Republic of China” was mandatory, not permissive); Eklecco L.L.CinfoiRat Café,

Inc., No. 02-€V-0182, 2002 WL 1428924, at *2 (N.D.N.Y. June 12, 2002)(holding that forum
selection clause which provided that any dispute “shall be brought in the New Y or&reipr
Court, Onondaga County” was mandatory, not permissive).

Consistent with the foregoing cases, the Court finds that the forum selectisa cla
contained in the ESI Prowd Agreement is mandatory.

Finally, as noted above, HMC argues that enforcing the forum selectioe elgaisst it
would be “unreasonable and unjust” because the Plaintiffs are located in New York and a
transfer would result imefficiencies. Howevelin Atl. Marine, the Supreme Court held that
such “private interests” play no role in determining whether to transtsealiased on a forum
selection clause. 134 S. Ct. at 582. It concluded that “[w]hen parties agree to aéteation

clause, they waive the right to challenge the preselected forum as inconvenient or less convenient
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for themselves or their witnesses, or for the pursuit of the litigatidn.’Rather, “acourt
evaluating a defendast8 1404(a) motion to transfer based on a fosekction
clause . . may consider arguments about public-interest factors only.”

In addition, the efficiency and economy achieved by trying interrelas@m€lin one

forum should not trump the foruselection clauses agreed to by HMC and ESIl.eSgel—Stop

Fin. Serv. Ctrs. of Am., LLC v. Astonish Results, LLC, No. A-C2—961, 2014 WL 279669,

at *6 (W.D. Tex. Jan. 23, 2014)(argument that severance and transfer of relatedwtaiids

result in an ‘egregious waste of judicial resources' ” did not “dselével sufficient to deny a
motion to transfer”).In fact, the efficiency and economy that could be achieved by a single trial
would largely inure tdtHMC'’s benefit— precisely what the Supreme Court has counseled is not
a relevant consideratioAtl. Marine 134 S. Ct. at 582 (a court “should not consatguments

about the [plaintiffs] private interests”)see alsd&xcentus Corp. v. Giant Eagle, Inc., Civ. A.

No. 13-178, 2014 WL 923520, at *10 (W.D. Pa. Mar. 10, 2014).

In the Court’s viewthe eport and recommendation_in Aquila v. Fleetwood, R.V, Inc.,

12-CV-3281 (LDW)GRB), 2014 WL 1379648 (E.D.N.Y. Mar. 27, 2014), relied upon by HMC
and adopted by the district court in that case, is distinguishable. There, the Haedit
manufactureraretailer, and repairer of a recreation vehicle for alleged defects in the vehicle.
The retailer moved to dismiss on the basis of a forum selection clause in a duogtiraen it

and the plaintiffwhich designated Florida state courts as the excléisiagor disputes between
them. United States Magistrate Judge Gary R. Brown recommended that thiecdisttideny
the retailer’'s motion to dismiss, reasoning that “the public interests in avougihgative
proceedings and potentially inconsistersiuies, significantly outweigh the private interest in

litigating a portion of this dispute in Floriddd. at *5.
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Here, asn Aquila, there are overlapping claims against multiple defenddtsvever,
unlike in Aquila, the decision whether to grant or deny the motion to sever and tragstself,
will have a marginal impact on judicial economy. This is becausie in Aquila,the
remainingdefendants- namely CaremarlQptum, and Prime seek to compel arbitriah of
HMC'’s claims against each of them based on provisions contained in their nespeatracts
with HMC. As explained above, the Court is duty-botmdefer those claims tarbitration.
Therefore, regardless of how the Court resolve’s ESI's mbdigever and transfer, the claims
against CaremarlQptum and Pime maybe resolved outsidef a judicial forum. Further, the
Court notes that, the claims against H&I's CaremarkOptum and Prime are ultimately
resolvedthrough arbitrationthe costf such dispute resolution would berne by the relevant
parties rather than by the taxpayé&inally, the Court notethat theparties have already briefed
the issue ofarbitrability” of the underlying claimsand need not incur significant additional
expense resolving that issue.

Based on the foregoing, the Court grants ESI's motion to sever HMC'’s claimstagai
pursuant to Fed. R. Civ. P. 21 and transfer those claims to the United States DisttitbrGbar
Eastern District of Missourpursuant to 28 U.S.C. 8 1404(ahd the forum selection clause in
the ESI Provider Agreement.

As a final matter,ite Caurt renders no determination amether HMCviolated the
provision of theforum selection clausgrohibiting “consolidat[ing] or coalinat[ing]” claims
against ESI “in any action with the [c]laim of any other individual or entity.”

5. TheRemaining Claims are Stayed Pending Arbitration

The FAA provides that “upon any issue referable to arbitration under an agreement i

writing for such dpitration, the court in which the suit is pending, upon being satisfied that the
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issue involved in such suit or proceeding is referable to arbitration under such aneagreem
shall on application of one of the parties stay the trial of the action uchilssbitration has been

had in accordance with the termslo¢ agreement [.]” 9 U.S.C. § S8ee generallZarvant Fin.

LLC v. Autoguard Advantage Corp., 958 F. Supp. 2d 390, 398 (E.D.N.Y. 2013)(applying

Section 3 of the FAA).

Here,CaremarkOptum and Prime separatehyove to stay the litigation of the
Individual Plaintiff's claims, which are, without dispute, not subject to any atioitror forum
selection clause. THadividual Plaintiffs, represented by the same counsel as HMC, have
submitted no response to this request, and the request is otherwise merifbnenedore, the
Court stays the entire action, including HMC's claims against Care®@patkm and Prime,
pending arbitration.

The Court notes that while it is directing that HMC submit its claims against Caremark,
Optum and Prime, it makes no determination as to whether those claims are, in bairglSk”
under the respective arbitratiolauses-that is a determination that the parties have respectively
delegated to the atibator to make.In other wordsif one of the arbitrators finds that the claims
fall outside the scope of the arbitration clause and/or that the contracts are atiessodn,

HMC can move to lift the stay as to those clams

6. TheOctober 3, 2014 TRO

As the claims brought by the Individual Plaintiffs are stayed, so is the O&pheéfi4
TRO as to themwhich remains in place.
With regard to HMC, as noted above, on October 14, 2014, HMC requeesbnference

with the Courto seek clarification of the €@ober 3, 2014 RO as applicable to itor to set a
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schedule for a formal contempt motion against the Defendants for thgedafi@lure to comply
with the October 3, 2014 TRO.

The Court denies this motion without prejudice, declinogevisit the terms of the
October 3, 2014 TR@s to HMC except to the extent it extends that TRO as explained.below
In this regard, the Court notes that HMC'’s request for injunctive relief agaamstark, Optum,
and Prime aréwholly derivative” of the claims asserted in the complaliptown Drug 962 F.
Supp. 2d at 1187, which may or may not be “arbitrable.” The Court further notes that nothing in
the respective arbitration clausestpbitsthe arbitrator from awarding injunctive relief.
Therefae, HMC's request for injunctive relief against Caremark, Optmd Prime may be
addressed in arbitration. In the event the arbitfstfnd that any of HMC'’s claims against
CaremarkOptum, and Prime are not “arbitrable,” then HMC may seek to lifstdngn this
Courtas to those claims and samjunctive relief

To be sure, it does not follow that the October 3, 2014 TRO as to HMC should be vacated
pending arbitration. Rule 65 of the Federal Rules of Civil Procedure authorizasiert of
TROs under certain conditions. Rule 65 provides:

[tihe orderexpires at the time after entrynot to exceed 14 days — that the court

sets, unless before that time the court, for good cause, extends it for a like period

or the adverse party consents to a longer extension.

Fed. R. Civ. P. 65(b)(2PrePaid Legal Servs., Inc. v. SmjtG1V-11-333 (FHS), 2011 WL

4862429, at *3 (E.D. OKl. Oct. 13, 2011)(extension of TRO in the context of arbitration
proceedings warranted upon showing of good cause).
In addifon, “a district court may issue interim injunctive relief on arbitrable claims to

preserve thetatus quo pending arbitration.United Ins. Co. v. World Wide Web, 1aVv-1177

(CBA)(JMA), 2011 WL 1870599, at *2 (E.D.N.Y. Apr. 27, 20(iflics added)repot and
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recommendation adopted sub nom. United Ins. Co. v. World Wide Reyant77

(CBA)(JMA), 2011 WL 1843280 (E.D.N.Y. May 16, 2011)(citing Blumenthal v. Merrill Lynch,

Pierce, Fenner & Smithnc., 910 F.2d 1049, 1053 (2d Cir. 1990)). Although it ishezn

decided yet whether HMC's claims against Carem@ium and Prime are “arbitrable,”
nothing prevents the Court from awarding interim injunctive relief, as it did thrtinegOctober
3, 2014 TRO, pending that determination.

Here, based on HMC'siitial TRO papers and other submissions, the Court concludes
that is necessary to protehestatus quo. Therefore, the Court extends the TRO as against
CaremarkOptum, and Prime until such time as the respective arbitrator hears and determines
any alication for injunctive relief.

1. CONCLUSION

In sum, the Court denies Caremark’s raptto strike in its entirety @ahi’'s declaration
submitted in support of HMC’s opposition to Caremark’s motion to sever HMC's clganssa
Caremark and to compatbitration of those claimgDoc No. 91).

The Court grants in part and denies in @atemark’s motion to sever HMC'’s claims
against it and to compel arbitration of those clafsc No. 29). In particular, the Court finds
thatpublic policy does namilitate against arbitration of HMC’s Donnelly Act claims against
Caremark. The Court declines to address the “arbitrability” of HMC's slaigainst Caremark,
as HMC and Caremark reserved that question for the arbitrBb@reforeto be clear, the Cou
is referring HMC's claims to arbitration rather than “compelling” arbitratibthose claims.

The Court also finds that HMC has failed to establish that the arbitration provisisparated
into the Caremark Provider Agreement is procedurally unconscionable under Arizona law.

However, the Court finds that the limitation on discovery in that arbitration provision is
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substantially unconscionable under Arizona &wd strikes that termThe Court finds HMC’s
remaining arguments regarding substantive unconscionability to be without merithis-
reason and because the Court finds that the substantively unconscthsatleryprovision
does not permeate thebitration provision, the Coudirects HMC to submit its clanmegainst
Caremarko arbitrationin accordance with the remaining terms of the arbitration provision.

The Court grants in part and denies in part Opgunotion to sever HMC'’s claims
against it and to compel arbitration of those claims. (Doc No. 38). In particularhddM@’s
clams against Caremark, the Court finds that public policy does not militate agaitrsttiaii
of HMC’s Donnelly Act claims again€dptum. The Court declines to address the “arbitrability”
of HMC'’s claims againgDptum, as HMC an@ptumreserved that question for the arbitrator.
Thereforethe Court is referring HMC'’s claims to arbitration rather than “compelling”
arbitration of those claimsThe Court finds that HMC has failed to establish that the arbitration
provision in the Optum Provider Agreement is procedurally unconscionable under California
law. The Court declines to address whether HMC has established that any of the@psoyisi
that arbitration provision are substantively unconscionable under California law.

The Court also grants in part and denies in panhe’s motion to sever HMC'’s claims
against it and to compel arbitration of those claims. (Doc No. 59.) In particularhadMd’s
claims against Caremark afgpptum, the Court finds that public policy does notitaté against
arbitration of HMC’s Donelly Act claims against Prime. The Court declines to address the
“arbitrability” of HMC'’s claims against Prime, as HMC and Prime reservatdhestion for the
arbitrator. Therefore, the Court is referring HMC'srla to arbitration rather than
“compelling” arbitration of those claims. Finallthe Court finds that HMC has failed to

establish that the arbitration provision in the Prime Provider Agreement is praibgdur
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substantively unconscionable under Minrtadaw, to the extent that jurisdiction distinguishes
between the twéorms of unconscionability.

The Court grants ESI's motion to sever HMC'’s claims against it and trangger ¢haims
to the United States District Court for the Eastern District osMisi, pursuant to 28 U.S.C. §
1404(a) and the forum selection clause in the ESI Provider Agreement. (Doc No. 11). In
particular,the Court finds that (1) the forum selection clause encompasses ESFs extra
contractual claims; (2) the clause is mandatatler than permissive; and (Be public interests
in avoiding duplicative proceedings and potentially inconsistent results do nibicaigtly
outweigh the private interest in litigating a portion of this dispute in Missouri.

The Court stays the entire action, including the claims brought by the Individual
Plaintiffs, pursuant to Section 3 of the FAA.

The Court denies HMC's letter motion dated October 14, 2014 (Doc No. 99) without
prejudice for the reasons explained in Part 11(6) of this Memorandum of Deeisd Order.

Finally, that partof the October 3, 2014 TR@&pplicableto the Individual Plaintiffs will
remain in place pending arbiti@t, and that part of the October 3, 2014 TRO applicabléMC
is extended until such time as the respectibérator hears and determines any application for
injunctive relief. Any requests to revisit the tersiuld be directed to the appropriate
arbitrator or, with respect to ESI, the federal district court in Missouri.

The Cout recognizes that severitMC’s claims against Caremar®ptum and Prime
and submitting them to arbitrati@md severing and transferring HMC'’s claims against ESI to
the federal district court in Missouri may lead to inconsistent results. Fuftbee or more of

the arbitratos deems the relevant Provider Agreement to be contracts of adhesion or finds that
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HMC's respective claims are not “arbitrabléjMC would only have the opportunity to start at
square one in this Court.
“It is always more expeditious to try related claim®ne forum rather than several, but

allowing efficiency and economy to rule the day would effectively swalldantic Marinés

holding in every case with multiple defendants.” Valspar Corp., 2014 WL 1607584, at *4.
Furthermore, the Court finds tHdMC, a sophisticatedocporate entity, assumed thegks
when it entered into the relevant arbitration provisionsfandn selection clause.

SO ORDERED.

Dated:Central Islip, New York

October27, 2014

Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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