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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Plaintiff, MEMORANDUM AND ORDER
14 CV 0608 (DRH) (ARL

- against

PROCLAIM AMERICA, INC. d/b/a/ *’"ESIFroClaim”
ESIS, INC., ACE GROUP HOLDINGS, INC.,
CARL FERDENZI,Individually,

HEATHER ROY,Individually, and

CANDACE KAINER, Individually,

Defendars.
APPEARANCES:
PHILLIPS & ASSOCIATES, PLLC
Attorneys for Plaintiff
45 Broadway, Suite 620
New York, New York 10006
By:  Alex Umansky, Esq.
STARK & STARK
Attorneys for Defendants
993 Lenx Drive
Lawrencevile, New Jersey 08648
By:  Scot |. Unger, Esq.
HURLEY, Senior District Judge:

Plaintiff Michael Scott (“Plaintiff” or “Scott”) brings this action agaimss former
employerProClaim America, Inad/b/aESISProClaim (“ProClaint), Esis, Inc. (Esis), and
Ace Group Holdings @Ace’), as well as his former supervisors Carl FerdétzerdenZi),
Heather Roy"Roy’), and Candace Kain€fKainer’) for discrimination on the basis of medical

disability and retaliatory dischargpursuant tahe Family and Medical Leave ACFMLA") ,

29 U.S.C. § 2601.Presently before the Courtk®y andKainers motion to dismiss for lack of
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personal jurisdiction pursuant to Federal Rule of Civil Procedure 12(b)(2). For thesseats
forth below, the motion to dismiss is granted.
BACKGROUND

The following facts are taken fromdhtiff's Complant andare presmed to be true for
purposes of Bfendarg’ present Motion.

Plaintiff Michael Scottworked fulltime for Defendané Prodaim America, Inc, ESIS,
Inc., andACE" as a‘Senior Qaim Director’ in Melville, New York. (Compl. { 11; ¥ 24.Mis
respnsibilitiesconsistef managing complex professional liability claim@d. § 25.) During
this time, Ferdenzj who held the position of “EecutiveVice Presidenf’ was Raintiff's
supervisor. I@. 1 12-13.) Plaintiff alleges thaRoy, a“Claims Manageérand Kainer, anHR
Manager, also supervised him.id. 1 14-17.)

In November 2013,Plaintiff fell and hit his headesuling in ®vere headaches and
dizziness. If. 1 29.) While receiving medical treatment for this fadh or about the evening of
December 11, 2013, Plainti#fdoctor founda Cholesteatomia hisleft earand removedt. (Id.

1 33) Onthe same dayPlaintiffinformedFerdenziof this surgery. I¢. 1 34.)

On Decembet8, 2.3, Plantiff sent an email té¢-erdenzi and Kainewho workedat the
corporate Headquarteo$ the companyn Houston, Texas in whichhe stated“[a]s discussed, |
had surgery last Wed. to remove muar in my left ear. | have triedas best | could to work

through the pain and dizziness since last week but am unable to do 3tiree(3) new cases

! Plaintiff alleges that ProClaim, Esis, and Ace‘dn¢éegrated employefsmeaning they
“‘have common management, share financial control of all companies, sharezsshtrahtrol
of labor relations, ahshare employeés(Compl. § 10.)

2 Kainer statedn her affidavit that at all relevant times, she worked in ProCtaim
corporate headquarters in Houston, Tex&ainer Det. | 4.) Plaintiff does not dispute this
fact.



came in for Brooklyn and accordingly, | am dropping them off with you . . . | baWlise when
| am medically cleared to retufn(ld.  35.) On the same day, Plaintiff askEdrdenzi if he
could postpone a meeting originally scheduled for the following day, but Ferdarsadefid.
11 36-37.)

The next dayPlaintiff was diagnosed withlaft earinfection as wk as postconcussion

syndrome. I¢. 1 38.) Plaintiff informedFerdenzi 6these diagnoses the same ddy. { 39)

On December 19, 2013, howeVvEgdenzi issuedcott a Performance Written Warniimg

which Ferdenzi explained that Plaintiff wdeing placed on warning for a period of up to 90
days” (Id. 1 40.) Plaintiff sentFerdenzi a requesttathe rescind the warning, however, Ferdenzi
did not respondid. 1 42.)

On December 26, 201BJaintiff informed Defendants that he had to take a medical leave
of absence since his condition was not improvird. Y(43.) He submitted a letter from his
doctor confirming his diagnoses and begadival leave that day(ld. 114344.) On December
30, 2013, Ruintiff received a letter from Defendants approving his eligibilityléawve pursuant
to the FMLA and confirminghe receipt of theoctor's note s well asPlaintiff' s submission of
“suficient certification to suppa [his] request for FMLA leavé. (Id. § 45.)

OnJanuary 10, 2014&ainer sent Plaintiff an email that statdd]tease find attached the
disability papers for the state of NY and Lincoln’s Short Term Disglsilgapers.” id. 1 46.)

On or about January 16, 2014, Plaintiff wrote an emd{laimer andRoy, in which he stated
“I'm heading over to the ENT this afternoon, so | hope to have some sense of wheeadlimg
in that regard. | actually have twd?2) issues, one is the ENT issue and the other the Post
Concussion so | may need two docs certs. Do we need just one orKaof®rnever

responded to this emailld( 1 47.)



On January 17, 201&0y, who alsoworkedat the Texas Headquarsércalled Plaintiff
and terminated his employnt without providingany reason (Id. 1 48.) In the same
conversabn, Roy stated that the Defendants would provide Plaintiff avgleverance payment
and a neutral employment referepard they agreed not to disputeemployment benefits(ld.
1 48.) Roy also instructed Plaintiff to send him an email memorialitiegerms discussed in
the phone callld. Plaintiff sentthe email however, Roy never respondedd. ([ 49.) On
January21, 2014, Plaintiff received atter fromRoy stating “this letter will serve as our official
notice to accept your resignatidn(ld. § 50.) Plaintiff, however, disputes that he ever resigned
from his position, and maintains that he was terminatietd) (

DISCUSSION

|. Standard of Reviewfor Motion to Dismiss

On a motion to dismiss under Rule 12(b)(2), the plaintiff bears the burden of establishi
jurisdiction over the defendanSee Metro. Life Ins. Co. v. Roberts6aeo Corp. 84 F.3d 560,
566 (2d Cir. 1996) Where as hergthe parties have not yet conducted discovagamtiff may
defeat defendant’s Rule 12(b)(2) motion “by making a prima facie showingisdiction by
way of the complaint’s allegatignaffidavits, and other supporting evidench®lbdrtg. Funding
Corp. v. Boyer Lake Pointe, L,G379 F. Supp. 2d 282, 285 (E.D.N.Y. 2005). Moreover, given
the early stage of theroceedings here, the Court must view the pleadingdightamost
favorable to the plaintiffsee Sills v. The Ronald Reagan Presidential Found,,2009 WL
1490852, *5 (S.D.N.Y. May 27, 2009), and when evidence is presented, “doubts are resolved in

the plaintiff's favor, notwithstanding a controverting presentation by the moving paxty,

3 Roystatedn her affidavit that at all relevant times, she worked in ProCkouarporate
headquarters in Houston, TexaRoy Ded.  4.) Plaintiff does not dispute this fact.



Trade Fin., Inc. v. Petra Bank89 F.2d 76, 80 (2d Cir. 1993However, the Court is not bound
by conclusory statements, without supporting fadezini v. Nissan Motor Co. Ltdl48 F.3d
181, 185 (2d Cir. 1998)

[l. Plaintiff Has Not Sufficiently Demonstrated Personalurisdiction Over Kainer and
Roy

A federal district court exercisgersonajurisdictionover a party in accordance with the
law of the forum state, subject to the requirements of due process under the Uiéied Sta
Constitution. SeeWhitakerv. American Telecasting, In@61 F.3d 196, 208 (2d Cir. 2001n
New York, courts may exerciséleer general or spectfijurisdiction over defendants. General
jurisdiction allows courts in New York to adjudicatk claims againsan individual or a
corporation even those unrelated to its contacts with the.s@¢e Sonera Holding B.V. v.
Cukurova Holding A.$750 F.3d 221, 225 (2d Cir. 2014). In contrast, specific jurisdiction
“depends on aaffiliation between the forurfstate]and the underlying controversy, principally,
activity or an occurrence that takes place in the fostate and is therefore subject to the State’s
regulation” Goodyear Dunlop Tires Operations, S.A. v. Broi8il S. Ct. 2846, 2851 (2011)
(internal quotation marks and citations omitted).

Here,Plaintiff only contends thaRoy and Kainearesubject taspecificjurisdiction
under New York’s longarm statuteand in particular the “transacting business” provision of
C.P.L.R. 8 302(a)(1). That provisistates thata court may exercise personal jurisdiction over
any non-domiciliary, or his executor or administrator, who in person or through an@gent
transacts any business within the state or contracts anywhsuply goods or services in the
state” Pursuant to this provision of the long arm statatgarty needot be physically present
in the state at the time of servige order for the court to obtain persofatisdictionover that

party. Bank Brussels Lambert v. Fiddler Gonzalez & Rodriglié,F.3d 779, 787 (2d Cir.



1999). To exter personal jurisdiction to any nonresident under Section 302(a)(1), howewer,
conditions must be satisfied. First, the nonresident must have “purposely availeslf[lofrthe
privilege of conducting activities within New York and thereby invijkée benefits and
protections of its laws.1d. (internal quotatiommarksand citationomitted). Secondthere must
be a “substantial nexus” between the business transacted in the state obikemd/'the cause
of action. Beeney v. InSightec, In€014 WL 3610941at*2 (S.D.N.Y. 2014).“ Ultimately, the
analysis must focus on the nature and quality of the individual defesdamntact with the
forum and whether such contact has a strong relationship to the claims based @titthefto
the circumstaces! Id. at*3.

Plaintiff's attempt to demonstrate that the Court hasopaigurisdiction oer Kainer is
limited to the allegations the Complainthat Kainer, located in Texasxchangee&malil
communicationsvith Plaintiff Scott, locatedn New York onthree occasionsThese alleged
communications consist &flaintiff's December 18, 201@mail toFerdenzi andKainer
discussing his ear surgery and inability to perform certain work, (C4n3p), Kainers Jaruary
10, 2014 emailto Plaintiff attaching certain disability pape(&. 1 46, andPlaintiff's January
16, 2014emal to Kainer andRoy inquiring about his need to obtain doctor certificatsfying
his condition (d. 1 47). These alleged emaitto notdemonstrate thaainertransactedusiness
in New Yorkthat wassufficiently related to Plaintifé discrimination claims*“[l]tis . .. well-
settled that, generally, telephone and mail contacts do not constitute tranlsasiimags under
the statuté. Palace Exploration Co. v. Petroleum Dev. Cil F Supp. 2d 427, 433 (S.D.N.Y.
1998)(internal quotation marks omittedMoreover, regardindnetwo emails from Plaintiff to
Kainerdiscusg Plaintiff's physical condition and ability to perform woRlaintiff hasnot

alleged that Kainerespondedo these emails in any discriminatory manoeat allengaged in



anydiscriminatory conduct directed Rtaintiff in New York. Beeney2014 WL 361094 1at *3
(finding thatin discrimination casthere was no personal jurisdiction over individual defendant
where plaintiff did not allege that defendant engagexhinspecific instances bfliscriminatory
conduct directed at New York”). Additionallitainer s single acof sendingPlaintiff disability
papersdoes not establish thEginer “purposefullyavailed [herselfpf the privilege of
conducting activities withitlNew York.” SeeBank Brussels Lamberi71 F3d at 787.
Furthermore,upon review othe factsKainer“did not solicit business in New York, did not
individually contract with any person in New York, and did not conduct any other purposeful
activity within the forum that would constitute a business transaction under § 302(a)(1).”
Beeney2014 WL 361094 1at *3.

The alleged cmmmunicationdetweerRoy, who wadocated in Texasandthe state of
New York aresimilarly insufficient to warrant exercise of jurisdictiparsuant to Section
302(a)(1). These allegedontacts consist dkoy sreceipt of @ emal from Plaintiff informing
herof Plaintif's visit to the ENT and inquiring about the need to obtain doctor certificates,
(Compl. 1 47), Ry s phone call t®laintiff on the following day in orddp terminate Plaintifs
employmentnd Plaintiffs follow-up email (id. 1 48), andRoy's laterletter to Plaintiff as
acceptace of Plaintiff's resignatiofid. { 50). As with Kainer discussed abov@laintiff has not
alleged that Roy respondedany discriminatory manneo Plaintiff s email regarding higisit
to the ENT and inquiry about doctor certificates. MoreoRery’'s communicatiorwith Plaintiff
regarding theledsion to terminaténis employmenion behalf ofProClaimdoes notonstitute the
transacting of business in New Yorkeelitton v Avomex, Inc2010 WL 160121N.D.N.Y.
Jan. 14, 2010) (“telephone .call regarding plaintifs termination is not enough to establish

that [defendant] was physically present within the state for jurisdictiampbpes o& claim of



discrimination and retaliatidh Here, Roys termination phone call and resignation lettere
“discrete cor#c{s] that terminated any association with [Plaintiff] in New York stated did
not serve to “thrust [Roy] into New York.Gianino v. Panacya, Inc2000 WL 1224810, at * 8
(S.D.N.Y. 2000). AccordinglyRlaintiff has failed to demonstrate thiére isa sufficient basis
for the exercise of jurisdictiooverKainer andRoyin New Yorkpursuant to Section 302(a)(1).
Furthermorethis cased distinguishable from thease that laintiff primarily relies upon,
International Healthcare Exchange, Inc. v. Global Healthcare Exchange, LICF. Supp. 2d
345(S.D.N.Y.2007). In that case, the court found that there was jurisdiction over individual
defendantbecauséwork assignments that [p]laintiff claim[ed] constituted instances of illegal
disparate treatment were communicated and asstgriptlaintiff by [defendants] via telephone,
email, and fax to her home office in New Ybdad “discussions concerning her complaints
about” those assignments “took place through the same els&nmt’| Healthcare Exch 470
F. Supp. 2d at 359. Moreover, the court found that “a substantial portion of [defehdants’
communications to [plaintiff] form[ed] the substantive basis for her claimastgaem’ Id.
Thecommunicationsvith Kainerand Royat issue hereghowever, do not form the substantive
basis of Plaintiffs daim as they consist mainly #flaintiff's emailsto Defendantslescribing s
physical conditiorand do nbconstitute instances of discriminatory treatmedt at 359 n. 7.
Moreover, this case is unlikeauner v. Buena Vista Winer, In®16 F. Supp. 204, 209-10
(E.D.N.Y.1996), anothecase relied upon by Plaintitiecause while in that cagbe decision to
terminate plaintiff was actuglimade inNew York, here Plaintiff has not presented any facts
suggesting that the decision to term@RIaintiff occurredn New York let alone thaRoy and

Kainerparticipated in that decision



. Plaintiff’'s Requestfor Jurisdictional Discoveryls Denied

While this Court has discretion to order further jurisdictional discoanhattan Life
Ins. Co. v. A.J. Stratton Syndicate (No. 7831 F. Supp. 587, 593 (S.D.N.Y. 1990finds that
such further discovery is not warranted here. As discussed dbe\Raintiff has not made
prima facieshawving of jurisdiction Moreover, unliken the cases cited by the Plaintiff where
further jursdictional discovery wawarrantedherethere is no disputas to fats material to the
determination of jurisdictionSeee.g.,Uebler v. Boss MedjaB, 363 F. Supp. 2d 499, 506-07
(E.D.N.Y. 2005) Aerotel, Ltd. v. Sprint Corp100 F. Supp. 2d 189, 194 (S.D.N.Y. 2000).
Neither is the current case likéinston & Strawn v. Dong Won $eities Co.,Ltd, 2002 WL
31444625 (S.D.N.Y. 2002where facts necessary to déditth personal jurisdiction were
exclusively within thedefendant’s knowledge. Since further discovery is unlikely to shed light
on the jurisdictional question, Plaintiff’'s request for jurisdictional discovgedenied.

CONCLUSION
For the foregoing reasonsefendantainer and Defendant Roy’s motion to dismiss for

lack of personal jusdiction isgranted Kainer and Roy are hereby dismissed from this case.

SO ORDERED.

Dated:Central Islip, New York
June 22, 2015

/sl
Denis R. Hurley
Unites States District Judge




