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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

RENATO AYALA, BLAS GUTIEREZ,

LEONEL JIMINEZ, and MIGUEL SERRANO,

individually and on behalbf all other employees MEMORANDUM OF

similarly situated, DECISION & ORDER
Plaintiff, 14-CV-6035 (ADS) (SIL)

-against-

LOOKS GREAT SERVICES, INC., KRISTIAN
TODD AGOGLIA, and JOHN AND JANE
DOES # 1-10,

Defendants.

APPEARANCES:

SCHILLER LAW GROUP, P.C.
Attorneys for the Plaintiff

130 West 42nd Street, Suite 1002
New York, NY 10036

By: John V. Golaszewski, Esq., Of Counsel
BOND, SCHOENECK & KING, PLLC
Attorneys for the Defendants
1010 Franklin Avenue, Suite 200
Garden City, New York 11530

By: Mark N. Reinharz, Esg., Of Counsel
SPATT, District Judge.

This cases arises from the allegation thatDefendant Looks Great Services, Inc.
(“Looks Great”), a landscaping company, rataelly failed to pay its workers overtime
compensation from 2004 to 2012.

On October 15, 2014, the Plaintiffs Renato Ayala (“Ayala”), Blas Gutierez (“Gutierez”),

Leonel Jimenez (“Jimenez”), and Miguel Serrét®errano”) (collectively, the “Plaintiffs”),

individually and on behalf of all others similasituated, commenced this action against the
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Defendants Looks Great, Kristian Todd Agodliagoglia”), and John and Jane Does #1-10
(collectively, the “Defendants”).

The Plaintiffs asserted three causes of acguainst the Defendants for: (1) violation of
29 U.S.C. § 201et seq. (the “FLSA”) for failure to compensate the Plaintiffs for overtime and
failure to “keep and preserve records witbpect to each of its employees sufficient to
determine the wages, hours and other conditiadspaactices of employment”; (2) violation of
New York Labor Law 8§ 65t seq. (the “NYLL") for failure to pay overtime; and (3) violation
of NYLL 8§ 195 for the failure to furnish the Plaiffisi with a notice contaimnig their rate of pay.
In addition, the Plaintiffs sought to certifycallective action pursuamnd FLSA § 216(b) and a
class action pursuant to Feddralle of Civil Procedure (“FedR. Civ. P.”) 23 consisting of
current and former employees of the Defendants.

On November 3, 2014, the Defendants filed domopursuant to Fed. R. Civ. P. 12(b)(6)
to dismiss the original complaint.

In response, on November 5, 2014, the Plaintiiiésl an amended complaint pursuant to
Fed. R. Civ. P. 15(a)(1). The amended compkaieges the same three causes of action.

Presently before the Court is a renewmsation by the Defendants pursuant to Fed. R.
Civ. P. 12(b)(6) to dismiss the amended compliaitits entirety. In addition, the Defendants
seek sanctions against the Rtdis pursuant to 28 U.S.@.1927. The Plaintiffs oppose the
motion by the Defendant and in the alternative, seek permission pursuant to Fed. R. Civ. P.
15(a)(2) to amend their complaint for a second time.

For the reasons set forth below, the Couaingg the Defendants’ motion to dismiss the

amended complaint, denies their motion for sanctiand grants the Plaintiffs leave to replead.



I. BACKGROUND

Unless otherwise stated, the following faate taken from the amended complaint and
are construed in the light mosvtaable to the Plaintiffs.

The Plaintiffs Ayala, Gutierez, JimenendaSerrano are all residents of New York and
former employees of the Defendants.eyhvere employed by the Defendants as
“landscape/laborer[s]” whose primary dutigere “to cut down trees and/or perform
maintenance on trees, as well as related duties.”

The Court notes that the introduction and caption of the amended complaint refers to the
Plaintiff Miguel “Serrano.” However, the amendaaimplaint also refers to him as “Serranois.”
For ease of reference, the Court will refer to him as “Serrano.”

Allegedly, the Plaintiffs were employed by the Defendants during the following periods:
(1) Ayala was employed by the Defendants frapproximately 2004 through at least March
20127; (2) Gutierez was employed by the Defertddrom “approximately 2005 through at least
March 2011"; (3) Jimenez was employed by Defendants from “approximately 2004 through
at least December 2010”; and (4) Serrano was@ed by the Defendants from “approximately
2006 through at least March 2011

The original complaint alleged that Ayaleas employed by the Defendant “from 2004 to
2011.” (Compl. at T 8.) In their memoranda, Bredendants allege th#ie Plaintiffs changed
the end-date of Ayala’s employment from 2@@éXMarch 2012” in the amended complaint
solely to avoid the statute of limitations on the FLSA claims.

The Defendant Looks Great is a New Yadeporation with its principal place of
business located in Huntington, New York. laifandscaping company that “employed at least

twenty (20) employees at any time.”



The Defendant Agoglia is “an owner, shaoller, and manager” of Looks Great. Her
residency is not specified in the amended complaint.

The Defendants John and Jane Does # 1-1@wareers, officers, shareholders, and/or
managers of Looks Great.”

According to the amended complaint, the Riffis were never gien a notice containing
the following information:

i) the rate or rates of gaand basis thereof, whetheaid by the hour, shift, day,

week, salary, piece, commission, or other; ii) allowances, if any, claimed as part

of the minimum wage; iii) the regulaay day designated by the employer in

accordance with section one hundred niratg-of Article nineteen; iv) the name

of the employer; v) any ‘doing business names used by the employer; vi) the

physical address of the employer’s main office or principal place of business, and

a mailing address if different; or, viije telephone number of the employer, and

anything otherwise required by law.
(Am. Compl. at 1 44.)

In addition, the amended complaint alletfest “[t]hroughout their employment by [the]
Defendants, [the] Plaintiffs worked moreathten (10) hours fromlonday through Saturday
every workweek.” (Id. at 1 49.)

Allegedly, the “Defendants willfully refused pay [the] Plaintiffs compensation for
hours worked in excess of forty (40purs per week.” _(Id. at § 56.)

The Plaintiffs seek to represent a proposeltective action pursuant to FLSA § 216(b)
and a class action pursuant to Fed. R. Ei23 of “all persons who were employed by
Defendants at any time since 2004 to the entjydgment in this case . . . who were non-
exempt employees within the meaning of the New York Labor Law and have not been paid

spread-of-hour pay and overtime wages in vioitaof the New York Labor Law[.]" (Id. at 1

20, 31.)



II. DISCUSSION

A. The Legal Standards

In considering a motion to dismiss pursuemFed. R. Civ. P. 12(b)(6), the Court
generally *“accept[s] all llegations in the complaint as traed draw all inferences in the non-

moving party’s favor.” _LaFaro v. New Yor€ardiothoracic Grp., PLLC, 570 F.3d 471, 475 (2d

Cir. 2009) (quoting Miller v. Wolpoff & Abramson, L.L.P., 321 F.3d 292, 300 (2d Cir. 2003)).

However, a complaint must plead “enough factsatesa claim to relief that is plausible on its

face” to survive a 12(b)(6) motion to dismifBell Atl. Corp. v. Twomly, 550 U.S. 544, 570,

127 S. Ct. 1955, 1974, 167 L. Ed. 2d 929 (2007). In particular, “[w]hile a complaint attacked by
a Rule 12(b)(6) motion to dismiss does not neddiléel factual allegatits . . . a plaintiff's

obligation to provide the ‘groundsf his ‘entitle[ment] to reliefrequires more than labels and
conclusions, and a formulaic recitatiof a cause of action’s elemems| not do.” 1d.; see also

Ashcroft v. Igbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 1949, 173 L. Ed. 2d 868 (2009)

(“[T]hreadbare recitals of the elementsaofause of action, supported by mere conclusory

statements, do not suffice.”) (citation omitted); Luna v. N. Babylon Teacher’s Org., 11 F. Supp.

3d 396, 401 (E.D.N.Y. Apr. 7, 2014) (“Conclugallegations of legal conclusions
masquerading as factual conclusions will notisafto defeat a motion to dismiss.”) (citing

Achtman v. Kirby, Mclnerney & Squird LP, 464 F.3d 328, 337 (2d Cir. 2006)).

B. As to the Plaintiffs’ FLSA Claim

The Plaintiffs assert two claims under theSALagainst the Defendants: (i) a claim for
failure to pay overtime and (ii) a claim for faiéufailure to “keep and preserve records with
respect to each of its employees sufficierddtermine the wages, hours and other conditions

and practices of employment.”



The Defendants assert that the FLSA clasimsuld be dismissed because: (1) the claims
are time-barred; and (2) the claims are basedaonlasory and speculative allegations. In turn,
the Court will address each argument.

1. As to Whether the Plaintiffs’ Claims Are Time-Barred

FLSA 8§ 255(a) provides thatcause of action undertlirLSA must be commenced
“within two years after the causé action accrue[s]” or if the “cae of action aris[es] out of a
willful violation,” “within three years dkr the cause of acticaccrue[s.]’

“The cause of action for FLSA and NYLLatins accrues on the next regular payday

following the work period when services aradered[.]” Nakahata v. New York-Presbyterian

Healthcare Sys., Inc., 723 F.3d 192, 198 (2d Zii.3) (quoting 29 C.F.R. § 790.21(b) (2012)).

“[T]o prove a willful violationof the FLSA within the meaning of § 255(a), it must be
established that the employer either knewhmwvged reckless disregard fine matter of whether

its conduct was prohibited by tiséatute.” Parada v. Banco Indid® Venezuela, C.A., 753 F.3d

62, 71 (2d Cir. 2014) (quoting & v. Waldbaum, Inc., 52 F.3d 35, 39 (2d Cir. 1995)).

Here, the Plaintiffs allegat “[tlhroughout their employnm by [the] Defendants, [the]
Plaintiffs worked more than ten (10) hoursrfr Monday through Saturdayvery workweek.”
(Id. at 1 49.)

Allegedly, the Plaintiffs were employed by the Defendants during the following periods:
(1) Ayala was employed by the Defendants frapproximately 2004 through at least March
2012"; (2) Gutierez was employed by the Defariddrom “approximately 2005 through at least
March 2011"; (3) Jimenez was employed by Defendants from “approximately 2004 through
at least December 2010”; and (4) Serrano was@ad by the Defendants from “approximately

2006 through at least March 2011.”



As stated above, the Plaintiffs commenteel instant actioon October 15, 2014. The
Defendants assert that the claims by Guitiedgamenez, and Serrano are time-barred because
they ended their employment more than two ge¢@ior to commencing this action. Further,
they contend that the Plaintiffs have failed te@é anything other thasonclusory allegations
that the Defendants acted willfully. Therefore, Befendants assert that the three year statute of
limitations does not apply, and the Plaintiffs’ claiare not timely. (The Defs.” Mem. of Law at
8-10.)

With respect to Ayala, the original complaint alleged that Ayala was employed by the
Defendant “from 2004 to 2011.” (Compl. at 1 8.) However, the amended complaint changed the
end-date of his employment from 2011 todih 2012.” The Defendants assert that the
Plaintiffs made this change solétyavoid the statute of limitatns on Ayala’s claim. Therefore,
Defendants contend that the Court should demeéthe amended complaint and instead rely on
the dates alleged in the origicomplaint, 2004 to 2011, which do not fall within the two year
statute of limitations. (ThBefs.” Mem. of Law at 9.)

In response, the Plaintiffs assert that (1) theyentitled to equitabltolling because they
allege that the Defendants failed to post notregsiired under the FLSAotifying them of their
rights to sue; and (2) the Cousftould rely on the amended comiptébecause its allegation that
Ayala ended her employment in March 2011 in thgimal complaint was an oversight, which it
sought to correct by filing the amended complaifithe Pls.” Opp’n Mem. of Law at 9-11; 12—
13.)

As the Court finds that the &htiffs have plausibly alleged that they are entitled to

equitable tolling, the Court need rreach Defendants’ second argument.



“To qualify for equitable tolling, the plaiiff must establish that extraordinary
circumstances prevented [her] from filing [helaim on time, and that [s]he acted with

reasonable diligence throughout the period [s]he seeks to toll.” Parada v. Banco Indus. De

Venezuela, C.A., 753 F.3d 62, 72d(Cir. 2014) (quoting Phillips v. Generations Family Health

Ctr., 723 F.3d 144, 150 (2d Cir. 2013)).
“The FLSA . . . require[s] employers pmst notices explaining wage and hour

requirements.”_Upadhyay v. Sethi, 8483tpp. 2d 439, 445 (S.D.N.Y. 2012); see also 29

C.F.R. 516.4 (“Every employer employing any eaygles subject to th&ct’'s minimum wage
provisions shall post and keep posted a noticeagxph the Act, as presbed by the Wage and
Hour Division, in conspicuous places in gvestablishment where such employees are
employed so as to permit them to observe readily a copy.”)

District courts have held that “[t]he failute provide an employee the notice required by
the FLSA ‘may be a sufficiedtasis for tolling,” but only if tat failure contributed to the

employee’s unawareness of his rights.” Guamagrill Contracting, Irt., No. 14-CV-4242 FB

(RER), 2015 WL 3620364, at *6 (E.D.N.Y. June2915) (quoting Lanzetta v. Florio's Enters.,

Inc., 763 F.Supp.2d 615, 622 (S .D.N.Y. 2011)).
Where, as here, a plaintiff-employee allegieat a defendant-employer failed to post
adequate notice of his or her righo overtime wages as requiegithe FLSA, some courts have

found that allegation, without more, to be instiffint to justify equitable tolling. Shu Qin Xu v.

Wai Mei Ho, No. 13-CV-323 WFK RML, 201%/L 3767185, at *4 (E.D.N.Y. June 16, 2015)
(“[The] [p]laintiff's sole basis for equitable toltins [the] [d]efendants’ failure to post notices or
provide [the] [p]laintiff with satements of hours worked and wages earned . . . . This is [an]

insufficient basis for equitable tolling, asnbuld provide for equitable tolling whenever a



defendant violated FLSA and NYLlby failing to post notices or pvide statements of hours and

wages.”);_Guaman v. Krill Contracting,dn No. 14-CV-4242 (FB) (RER), 2015 WL 3620364,

at *6 (E.D.N.Y. June 9, 2015) (holding that “[the]lgntiff is not entitled to equitable tolling of
the statute of limitations under tReSA and NYLL” based solely othe failure to post required
notices).

However, at the motion to dismiss stage, the majority of courts in this Circuit have
declined to decide the equitaldtdling issue. That is becauseorder to resolve the question, a
court must determine whether an employaiieged failure to provide proper notice to
employees under the FLSA contribdit® their “unawareness of tiheights,” which is a factual

guestion not ripe for determination at the raptio dismiss stage. See, e.9., Zhongwei Zhou v.

Wu, No. 14-CV-1775 (RJS), 2015 WL 925962, a®D.N.Y. Mar. 3, 2015) (“The [c]ourt

finds that this question of equii tolling is a highly factual isgeuthat cannot be resolved on the
pleadings at this stage of the proceeding&dma v. Malik, 58 F. Supp. 3d 226, 235 (E.D.N.Y.
2014) (“Whether tolling applies depends on wéwadl when the [the] [p]laintiff knew or should
have known, and whether ‘exceptional circumstanmesaud by the [d]efendants prevented her
[from] learning her rights. Since this is a nootito dismiss where the [c]ourt is bound to the
pleadings, there is an inadequate factualretmdetermine whether equitable tolling is

warranted here.”); Upadhyay v. SetBdl8 F. Supp. 2d 439, 445 (S.D.N.Y. 2012) (“The

resolution of this issue is thireavily dependent on the factsthe case and cannot be decided

on a motion to dismiss.”); Statler v. Ddlic., 775 F. Supp. 2d 474, 483 (E.D.N.Y. 2011)

(“Discovery will uncover facts regarding Delk®nduct, as well as those that may ultimately
support the conclusion that [the] [p]laiififpossessed more than enough information to

commence a timely lawsuit. Such a doiseon cannot be reached, however, only upon



consideration of the pleadingad other documents before the court on this motion . . .. The
court therefore denies the motion to dismiss theamly claims at this time. Such claims may or
may not be saved by equitable tollimgs simply too early to tell.”).

Here, the amended complaint alleges that the Defendants failed to provide its employees
with notice “explaining the minimum wage aadertime pay rights provided by the FLSA and
NYLL.” (Am. Compl. at § 12.) Tis allegation is vague and borden being conclusory.
However, construing this allegatias true, particularlgt this early stagef the litigation, the
Court finds that it is plausiblto conclude that the only wéyat the Plaintiffs could have
become aware of their rights dwertime compensation was dlugh the required posted notices.
Without being aware of their rights to overtimergmensation, the Court finds that the Plaintiffs’
equitable estoppel affirmative defense to be gitde and declines at this time to find the
Plaintiffs’ FLSA claims to be time-barred.

2. As to Whether the Plaintiffs’ FLSA Claims Fail as a Matter of Law

As noted above, the Plaintiffs assert tlld(SA claims against the Defendants: (a) a
claim for failure to “keep and preserve records witbpect to each of its employees sufficient to
determine the wages, hours and other conditamalspractices of employment”; and (b) a claim
for failure to pay overtime.

The Defendants assert that both claims fad asatter of law. The Court will address the
adequacy of the pleadings witlspect to each claim.

a. The Alleged Failure to Keep and Preserve Records
The amended complaint alleges that théebBdants violated 29 U.S.C. 8§ 211 and 215

by failing to furnish to its employees or presergeords “sufficient to determine the wages,

10



hours, and other conditions andgtices of employment.” (An€Compl. at § 71.) This Court
finds that this claim fails as a matter of law.
FLSA § 211(c) states:
Every employer subject to any provisiontlis chapter . . . shall make, keep, and
preserve such records of the personpleyed by him and of the wages, hours,
and other conditions and practices ofpdmyment maintained by him, and shall
preserve such records for such periods of time, and shall make such reports
therefrom to the Administrator as healilprescribe by regulation or order as
necessary or appropriate for the enforcetnoéthe provisions of this chapter or
the regulations or orders thereunder.
29 U.S.C.A. § 211 (West).
FLSA 8§ 215 makes it “unlawful” to violatie record keeping pvision set forth in
FLSA § 211(c).
Though a violation is “unlawful,” courts e repeatedly found &b the FLSA does not
authorize employees to bring a private actioairagt an employer for failure to abide by the

record-keeping requirements of Sent211(c). Rather, that authoriyvested exclusively with

the Secretary of Labor. See, e.g., ElwelUniv. Hospitals Home Care Servs., 276 F.3d 832,

843 (6th Cir. 2002) (“Under 29 U.S.C. § 216(b),eanployee may bring a private action against
an employer for unpaid overtime or minimum wages. This provision does not authorize
employee suits for violations of the FLSA&cordkeeping requirements. Authority to enforce

the Act’s recordkeeping provisiomsvested exclusively in theeSretary of Labor.”); Mariano v.

Town of Orchard Park, No. 09-CV-9168)11 WL 5979261, at *3 (W.D.N.Y. Nov. 27, 2011)

(“Orchard Park argues that tleeis no private right of action feuch a violation. This [c]ourt
agrees: Mariano cannot assestand-alone cause of action #orecord keeping violation.”);

Cunningham v. Elec. Data Sys. Corp., 579 F. Supp. 2d 538, 543 (S.D.N.Y. 2008) (“[The]

[d]efendant is correct that there is no priviagdat of action to enforce these provisions . . . .

11



Therefore, to the extent [thid]laintiffs’ complaint purports t@assert a claim under the FLSA'’s
record-keeping provisions, [thpl]efendant’s motion to disiss this claim is granted.”)

Accordingly, to the extent that the amended complaint asserts a claim under the FLSA’s
record-keeping provisions, the@t grants the Defendants’ mai to dismiss with respect to
that claim.

b. The Alleged Failure to Pay Overtime

The Plaintiffs also assertahthe Defendants violated FLSA § 207 by failing to pay them
overtime.

FLSA 8§ 207 “mandates that an empeyengaged in interstate commerce be
compensated at a rate of no less than one antlaihemes the regular rate of pay for any hours

worked in excess of forty per week.” Nakahat&dlew York-Presbyterian Healthcare Sys., Inc.,

723 F.3d 192, 200 (2d Cir. 2013) (citi2g U.S.C. § 207(a) (2006)).

In Lundy v. Catholic Health Sys. of Long Island Inc., 711 F.3d 106, 114 (2d Cir. 2013),

the Second Circuit addressed tHegree of specificity needdd state an overtime claim under
FLSA.” The court noted that prido its decision, “[flederalaurts have diverged somewhat on
the question.”_Id. In that gard, it noted that some couvtgthin the Second Circuit “have
required an approximation of the total uncompeed hours worked during a given workweek in
excess of 40 hours.”_Id. (collecting cases). il&v/bthers “have done without an estimate of
overtime, and deemed sufficient an allegation paintiff worked some amount in excess of 40
hours without compensation.”_Id.

The Second Circuit in Lundy concluded “thatbirder to state a @lisible FLSA overtime
claim, a plaintiff must sufficientlallege 40 hours of work in a given workweek as well as some

uncompensated time in excess of the 40 houxs.”ItIfurther noted that “[d]etermining whether

12



a plausible claim has been pledasontext-specific task thagquires the reviewing court to
draw on its judicial experien@nd common sense.” Id. Althoughdid not specifically require
a plaintiff to plead an approximation oktinumber of hours worked, it did find that “an
approximation of overtime hours worked mayphdraw a plaintiff’'s claim closer to
plausibility.” 1d. at 114, n. 7.

Applying this standard, the Second Circuitimdy affirmed the decision by the district
court granting the defendant-employer’s Rule J@&)bmotion to dismiss the plaintiffs’ overtime
claims. Id. at 115. The court reasoned #iiough the employees had approximated the hours
typically worked, the hours afieged did not add up to more theowty hours in any particular
week, and thus, failed to allege a pléalsiovertime claim under the FLSA. Id.

In Dejesus v. HF Mgmt. Servs., LLC, 72638 85, 88 (2d Cir. 2013) cert. denied, 134 S.

Ct. 918, 187 L. Ed. 2d 781 (2014), the Second @, in a case similar to th@esent case,
provided further guidance on the specificity requiteglead an adequate FLSA overtime claim.
In that case, the plaintiff veeemployed by the defendant, a hospital administrator-company. Id.
at 86. The plaintiff alleged thé&she worked more than fortyours per week during ‘some or all
weeks’ of her employment and, in violationtbé FLSA, through April 2011 was not paid at a
rate of at least 1.5 times her regular whayeeach hour in excess of forty hours.” 1d.

The Second Circuit in Dejesus, relying omndy, affirmed the decision by the district
court dismissing the plaintiff’'s overtime claims. elbourt noted that plaintiff did “not estimate
her hours in any or all weeks provide any other factual caxt or content. Indeed, her
complaint was devoid of any numbers to conshlilyrond those plucked frothe statute.”_Id. at
89. The court further reasoned:

Lundy’s requirement that plaintiffs mustiege overtime without compensation in
a ‘given’ workweek, . . . , was not an itafion to provide aall-purpose pleading

13



template alleging overtime in ‘'some oralbrkweeks.” It was designed to require
plaintiffs to provide some factual caxt that will ‘nudgétheir claim ‘from
conceivable to plausible.” . . . While ti@urt has not required plaintiffs to keep
careful records and plead their houlthwnathematical precision, we have
recognized that it is employees’ memaryd experience that lead them to claim
in federal court that thelyave been denied overtime in violation of the FLSA in
the first place. Our standard requireattplaintiffs draw on those resources in
providing complaints with sufficidly developed factual allegations.

Id. at 90.

The court in Lundy found thatehplaintiff's allegation that irfsome or all weeks’ she
worked more than ‘forty hours’ a week withouirmgpaid ‘1.5’ times her rate of compensation™
to be insufficient to make the plaintiff's overnelaim plausible, and affirmed the dismissal of
that claim.

In Dejesus, the Second Circuited with approval the caséd Pruell v. Caritas Christi,

678 F.3d 10, 12 (1st Cir. 2012). There, the piiiemployees alleged #i they “regularly
worked’ over 40 hours a week and were not coragtad for such time.” 1d. at 12. The court
described the statement as “one of those borderline phrases,” which “while not stating ultimate
legal conclusions, are natieeless so threadbare or speculathat they fail to cross ‘the line
between the conclusory and tlaetual.” 1d. at 13. The coudoncluded that “standing alone,
the quoted language is little more theparaphrase of the statute.” Wccordingly, the court
found the complaint inadequatedaaffirmed the district coud’dismissal of it._Id. at 15.

Here, the amended complaint alleges thihfpughout [the Plaintiffs’] employment by
[the] Defendants, [the] Plaiffts worked more than ten (10) hours from Monday through
Saturday every workweek.”_(Id. at § 49.)fdtther alleges that éh*Defendants willfully
refused to pay [the] Plaintiffs compensationtiours worked in excess of forty (40) hours per

week.” (Id. at § 56.)

14



The amended complaint, like the amended complaint in Dejesus, does not estimate the
number of overtime hours the Plaintiffs workadany of or all the weeks they were employed.
The amended complaint in this case, like thmlaint in_Dejesus, “track[s] the statutory
language of the FLSA, lifting its numbensdarehashing its formulation, but alleging no
particular facts sufficient to raise a plausible rafece of an FLSA overtime violation.” Dejesus,

726 F.3d at 89; see also Pruell v. Caritas €h%78 F.3d 10, 13 (1st Cir. 2012) (“The key

statement—‘regularly worked hours over 40 week and were not compensated for such
time’—is one of those borderline phrases . . an8ing alone, the quoted language is little more
than a paraphrase of the statute.”)

Although the Court is awarbat the Plaintiffs may not possess the complete
documentary records regarding tiaurs that they worked, the Ri&ffs are required to provide
more content and context to thallegations to make their ovarte claim plausible. Dejesus,
726 F.3d at 89 (“While this Court has not required plaintiffs to keegfudarecords and plead
their hours with mathematicalgmision, we have recognized that it is employees' memory and
experience that lead them to claim in fedelrt that they haveden denied overtime in
violation of the FLSA in the fst place. Our standard requiteat plaintiffs draw on those
resources in providing complaintsth sufficiently developeéactual allegations.”).

Accordingly, the Court finds that the amedd®mplaint lacks the requisite specificity

required under Lundy and Dejesus to stgiaasible overtime claim under FLSA § 207.

However, as explained below, the Court grangsRIaintiffs leave to re-plead their overtime
claims. For their overtime claim to be plausiltkee Plaintiffs must plead more factual context
and content, such as the Pldistigeneral rate of pay, the tyjpé work and tasks they performed

while working, whether all of those tasks werenpensable, and a general estimate of the hours

15



they worked and were not compensated foee Pruell, 678 F.3d at 14 (“Yet even the amended
complaint does not provide examples (let alone edémas to the amounts) of such unpaid time
for either plaintiff or describe the natuséthe work performeduring those times.”);

The Court is not persuaded by the argumefitsed by the Plaintiffs in opposition to the
Defendants’ motion. First, thegly on a declaration by the PlafhiAyala stating that she was
obligated to work 10 hours a day, six dayseek, and was not compensated beyond her set
hourly rate. This declaration was not referenicgahor attached to hamended complaint.
Rather, the Plaintiffs attached it for thestitime to their memorandum in opposition to the
defendants’ motion to dismiss.

It is procedurally improper for the Court¢onsider a declaration not referred to in a
complaint, which is filed solely for the purposef refuting arguments made in a defendant’s
brief. That is because considering sdeklarations requires factual and credibility

determinations that are clearly improper on diomoto dismiss._See, e.9., Azeez v. Ramaiah,

No. 14 CIV. 5623 (PAE), 2015 WL 1637871, at *2IN.Y. Apr. 9, 2015) (“The affidavits and
records presented here, howevertgr to the merits of Azeeztdaims, not to a jurisdictional
fact. The Court therefore declines to consithem in evaluating the viability of Azeez's

claims.”); Gorfinkel v. Ralf Vayntrubnvar Consulting Ltd., No. 11-CV-5802, 2014 WL

4175914, at *4 (E.D.N.Y. Aug. 20, 2014) )(“Here, [tie]laintiff’s reliance on the extraneous
materials is procedurally improper. [The]lgntiff did not refer to any affidavits nor
incorporate them into her amended compla@hly in opposition to [the] [d]efendants’ motion
did [the] [p]laintiff, for the first time, include #Be documents. The [c]outherefore, declines
to consider the material contained in [p]ldiifdi affidavits and in the thinly disguised and

procedurally improper sur-replies.”pldnson v. Levy, 812 F. Supp. 2d 167, 176 (E.D.N.Y.
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2011) (Spatt, J) (“There is no basis for the Coutonsider the affidavits of Jay Levy, Diane
Levy, and Sue Campbell, the 51 Smith Street L.L.C. Operating Agreement, or the Johnsons'
Credit Report, which are attached solely for the purpose of refuting the facts alleged in the
complaint and would require credibility assessteaemd weighing of the evidence, which is not
appropriate on a motion to dismiss.”).

Accordingly, the Court declines to considlee declaration filed bjyala, as well as the
documents attached to it.

Next, the Plaintiffs appear to argue that the Court should deny the Defendants’ motion
because there are other potential plaintiffthmproposed collective and class action who may
have valid claims.

This argument is clearly without merit. &ie are no class members in this case because
the Court has not certified allgrtive action pursuant to FLS&216(b) or a class action
pursuant to Fed. R. Civ. P. 23(byurther, a class action undeule 23 or a collective action
under FLSA § 216(b) cannot be certified withoatmed class representatives who have valid
claims. _See Pruell, 678 F.3d at 14 (“Class actaverauseful to remedy widespread wrongs, but
such lawsuits still require at the outset a viat@demed plaintiff with a @usible claim.”). Here,
the Court has already determined that the naPi@idtiffs do not have valid claims. Thus, the
Court cannot, as the Plaintiffs appeardotend, look to the allegjans by members of a
proposed class in assessing the validity ohtdr@ed Plaintiffs’ claims for purposes of the
present motion.

Based on the foregoing reasons, the Courttgrttnie Defendants’ motion to dismiss.
However, as stated below, the Court grantPlaetiffs leave to re-plead their FLSA overtime

claims.
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B. As to the Plaintiffs’ Remaining State Law Claims

The Plaintiffs assert threlditional claims under the NYLL: (1) a claim for failure to
pay overtime pursuant to NYLL 8§ 663 andcBon 142-2.2 of Title 12 of the New York
Compilation of Codes Rules & Regulations (“NYCQR(2) a claim for failure to pay “spread of
hours wages” under NYCCR § 142-2.4, a provisiondHatvs a plaintiff torecover an extra
hour’s worth of pay at the minimum wage for each day that an employee works in excess of ten
hours; and (3) a claim for failure to receiveioe of their wages pursuant to NYLL § 195(1).

The Defendants urge the Court to declinpgemental jurisdiction over the Plaintiffs’
state law claims because the Plaintiffs fail tdestany valid federal clas. The Court agrees.

28 U.S.C. 1367(a) states “thestrict courts shall haveupplemental jurisdiction over all
other claims that are so related to claims inattt@n within such originglrisdiction that they
form part of the same case or controversy uAdegcle Il of the UnitedStates Constitution.”

Section 1367(c) states tHalistrict courts may decleto exercise supplemental
jurisdiction over a claimunder subsection (a) if"—

(1) the claim raises a novel or complex issue of State law,

(2) the claim substantially predominateger the claim or claims over which the
district court has aginal jurisdiction,

(3) the district court has dismisseti@daims over which it has original
jurisdiction, or

(4) in exceptional circumstances, there ather compelling reasons for declining
jurisdiction.

28 U.S.C.A. § 1367 (emphasis added).
Courts in this Circuit have, in theirstiretion, repeatedly declined to exercise
supplemental jurisdiction over stdéav claims where, as here, tbeurt has dismissed all of the

plaintiff's federal claims._See.qg., Klein & Co. Futures v. Bd. of Trade of City of New York,
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464 F.3d 255, 262 (2d Cir. 2006) (“It is well settledttivhere, as here, the federal claims are
eliminated in the early stages of litigation, dswshould generally decline to exercise pendent

jurisdiction over remaimg state law claims.”); Sadallah City of Utica, 383 F.3d 34, 40 (2d

Cir. 2004) (Sotomayor, J) (“Seen 1367 provides federal judges wiibth the power to exercise
supplemental jurisdiction and the discretion, in dpeticircumstances, to decline to exercise
such jurisdiction. Nevertheless, because plaintiffdonger have any viable federal claim, any

remaining state law claims belong in state, rathan federal, court.”\Walker v. The Interfaith

Nutrition Network, Inc., No. 14 CV 5419 @H) (GRB), 2015 WL 4276174, at *5 (E.D.N.Y.

July 14, 2015) (“Having dismisddthe] [p]laintiffs’ FLSA claims, there is no longer any
independent basis for federal gdiction in this action.”).

As noted, the Plaintiffs’ FLSA claimsedismissed, thereby eliminating all of the
Plaintiffs’ federal claims. Thefore, the Court declines toaxise supplemental jurisdiction
over the Plaintiffs’ remaining state law claims at this time. However, as stated below, the Court
grants the Plaintiffs leave fde a second amended complaiand therefore, grants the
Defendants’ motion to dismiss the stéw claims withouprejudice.

C. As to the Requests for Leave to Re-plead and Sanctions

In the alternative, # Plaintiffs request leave tidef a second amended complaint to
“provide more detail concernirjthe] Defendants’ violations dhe FLSA and NYLL.” (The
Pls.” Opp’n Mem. of Law at 14-15.)

The Defendants assert that tRlaintiffs should not be gnted leave to re-plead and
should instead be sanctioned pursuant to 283J%1927. In support, the Defendants note that
on November 3, 2014, the Defendants filed thest finotion pursuant to Fed. R. 12(b)(6) to

dismiss the complaint on the grourttat the Plaintiffs’ federal {& claims were time-barred and
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failed to state a claim under the FLSANYLL. Subsequently, on November 5, 2014, as a
matter of course, the Plaintiffs filed an ameshdemplaint. The Defendants contend that the
amended complaint failed to correct the defnciies in the original complaint that the
Defendants pointed out in their first motion to dissn Therefore, they contend that sanctions
are warranted, and the Plaintiffs should not béledtto leave to re-phal their claims. The
Court disagrees.

With respect to sanctions, 28 U.S.C. 1927 “aulesrthe courts teanction an attorney
‘who so multiplies the proceedings in any caseeasonably and vexatiously.” In that regard,
the Second Circuit has held that “[s]anctiong/rha imposed, . . . ‘only when there is a finding

of conduct constituting or akin to bad faithlif re 60 E. 80th St. Equities, Inc., 218 F.3d 109,

115 (2d Cir. 2000) (quoting Sakon v. Andreo, 119 AG€, 114 (2d Cir. 1997)). In other words,

“an award under § 1927 is proper &hthe attorney’s actions are so completely without merit as
to require the conclusion thitey must have been undertaken for some improper purpose such

as delay.” _1d. (quoting United Stateslmaternational Bhd. of Teamsters, 948 F.2d 1338, 1345

(2d Cir. 1991)).

Here, there is no evidence to support an dwdsanctions. First, as the Court noted,
although vague, the Plaintiffs have statgdeaausible equitable estoppel defense to the
Defendants’ argument that the Plaintiffs claiane time-barred. Second, while the Court finds
that the Plaintiffs failed to pleatieir FLSA overtime claim with threquisite specificity, there is
at least a colorable argument that the claimasigible for the purposes of Rule 12(b)(6). Under
these circumstances, the Court cannot concludehbalaintiffs “actions are so completely
without merit as to require the conclusion ttiety must have been undertaken for some

improper purpose.”_Gollomp v. Spitzer, 568 F.3d 355, 368 (2d Cir. 2009) (quoting In re 60 E.
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80th St. Equities, Inc., 218 F.3d at 115). Thhbe Court denies the Defendants’ motion for

sanctions.

With regard to the Plaintiffs’ request to rie@d, “[i]t is the usual practice upon granting
a motion to dismiss to allow leave to reple#@dthough leave to replead wgithin the discretion
of the district court, refusal tgrant it without any justifying son is an abuse of discretion.™

L-7 Designs, Inc. v. Old Navy, LLC, No. 0911432 (DC), 2010 WL 532160, at *1 (S.D.N.Y.

Feb. 16, 2010) (Chin, J) (quoti@prtec Indus., Inc. v. Sum Holding L.P., 949 F.2d 42, 48 (2d

Cir. 1991)).
However, “[i]t is the plaintiffs’ responsibilityo plead their casedequately, and a court
may deny a plaintiff leave to replead when thatty has . . . ‘been given ample prior opportunity

to allege a claim.”_In re Refco Capital kkets, Ltd. Brokerage Cumer Sec. Litig., No. 06

CIV. 643 (GEL), 2008 WL 4962985, at *2 (S.D.N.Mov. 20, 2008) aff'd sub nom. Capital

Mgmt. Select Fund Ltd. v. Bennett, 680 F.3d 22d Cir. 2012) (quoting De Jesus v. Sears.

Roebuck & Co., 87 F.3d 65, 72 (2d Cir. 1996)).

The Defendants are correct thia¢ Plaintiffs fled an amended complaint in response to
the Defendants’ first Rule 12(b)(6) motion, andevthus, on notice of pettial deficiencies in
their claims. However, the Court had yet td@ds the parties arguments and it is at least
plausible that the Plaintiffs could have vievtad allegations in their original complaint as
sufficient for Rule 12(b)(6) purposes, and thusided not to change them in their amended
complaint. Thus, the Court cannot conclude thatPlaintiffs have been “given ample prior
opportunity to allege a claim” & would justify denying thenehve to replead their FLSA and
NYLL claims. See Pruell, 678 F.3d at 15 (“Neteless, we think the motion to amend should

be allowed. The precedents on pleading specifarigyin a period of traition, and precise rules
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will always be elusive because of the great raargkvariations in causes of action, fact-patterns
and attendant circumstances (e.g., Wwags, good faith of counsel).”).

Accordingly, the Court grants the Plaintifesave to re-plead theFLSA overtime claims
and NYLL claims. However, as noted, the Plfiisitclaim that the Defendants violated the
record-keeping requirements settifioin FLSA 88 211 and 215 fails as a matter of law and thus
is dismissed with prejudice.

[Il. CONCLUSION

Based on the foregoing, the Defendants’ motemdismiss is granted without prejudice
solely with respect to the Plaintiffs’ overtimaedastate law claims, and their motion for sanctions
is denied. The Plaintiffs areagted leave to file a second amended complaint within thirty-days
of the date of this Order. Failure to doved result in the dismissal of their claims with

prejudice.

SO ORDERED.
Dated: Central Islip, New York
July 23, 2015

/s Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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