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On October 15, 2014, the Plaintiffs Renato Ayala (“Ayala”), Blas Gutierez (“Gutierez”),
Leonel Jimenez (“Jimenez”), and Miguel Serrét®errano”) (collectively, the “Plaintiffs”),
individually and on behalf of all others similasituated, commenced this action against the
Looks Great Services, Inc.L(6oks Great”), Kristian Todd Agdig (“Agoglia”), and John and
Jane Does #1-10 (collectively, the “Defendants'he Plaintiffs asserted that the Defendants
failed to pay them overtime in violation of theilHaabor Standards Act, 29 U.S.C. § 201, et seq.

(the “FLSA”) and New York Labor Law § 650, et seq. (the “NYLL"). They also contended that
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the Defendants failed to provideetn with a notice at the tina their hiring containing their
rate of pay and subsequently, failed to provitEam with wage statemenin violation of NYLL
8§ 195.

On November 3, 2014, the Defendants filed diemopursuant to Fedal Rule of Civil
Procedure (“Fed. R. Civ. P.” or “Rule”) 12(b)(® dismiss the original complaint.

In response, on November 5, 2014, the Plaintiiésl an amended complaint pursuant to
Fed. R. Civ. P. 15(a)(1). The amended complsat forth the same three causes of action.

In a July 23, 2015 memorandum of decisior order (the “Jyl23, 2015 Order”), the
Court granted the Defendants’ motion to dssrthe amended complaint but granted the
Plaintiffs leave to re-plead their claims.

On August 25, 2015, the Plaintiffs filedsacond amended complaint (“SAC”).

Presently before the Court is a partial motion by the Defendants pursuant to Fed. R. Civ.
P. 12(b)(6) to dismiss the Plaintiffs’ third cawdeaction for failure to provide wage statements
under NYLL § 195 and the Plaintiffs’ claims against Agoglia.

For the reasons set forth below, the Cguants, in part, and denies, in part, the
Defendants’ motion.

I.BACKGROUND

Unless otherwise stated, the following allegas are drawn from the SAC and construed
in the light most favordb to the Plaintiffs.

The four named Plaintiffs are all New tkostate residents who were employed by the
Defendants as landscape/laborers for the foligwgeriods: (i) Ayala was employed by the
Defendants from 2004 to at least March 2012 Gutierez was employed by the Defendants

from 2005 to at least March 2011; (iii) Jimemveas employed by the Defendants from 2004 to at



least December 2010; and (iv) Serrano was eyl by the Defendants from 2006 to at least
March 2011.

Looks Great is a New York corporation witk principal place obusiness in Huntington
New York. Itis a landscape company.

Agoglia is an owner, officer, shareholdand manager of Looks Great. The SAC states
“[u]pon information and belief, at all time relevao the allegations herein, Agoglia had the
power to hire and fire employees of Lookse@l, establish their wages, set their own work
schedules, and maintain themployment records.”

According to the Plaintiffs, they normalyorked eleven hours per work day, “less any
applicable meal or rest periodsjk days per week, for a total approximately sixty hours each
work week. From November through Decemtiies, Plaintiffs generally worked an additional
two Sundays per month. Thus, they worked d tuftaixty-nine hours per week during the four
weeks of the year when they worked seven days per week.

For their work, the Plaintiffs receivedaight wages of between $12 per hour and $27
per hour but did not receive overtime compensation.

1. DISCUSSION

As noted, the Defendants move to dismigsttiird cause action and all three claims
against Agoglia. The Court will now address tklevant legal standard and each of the
Defendants’ arguments.

A.Thel egal Standard

Under Fed. R. Civ. P. 12(b)(6), a defendany meve to dismiss complaint that “fail[s]
to state a claim upon which relief can be gedri’ When ruling on such a motion, the court

“accept[s] all allgations in the complaint as true asraw all inferences in the non-moving



party’s favor.” LaFaro v. New York Carathoracic Grp., PLLC, 570 F.3d 471, 475 (2d Cir.

2009) (quoting Miller v. Wolpoff & Abramsn, L.L.P., 321 F.3d 292, 300 (2d Cir. 2003)).

However, to survive a 12(b)(6) motion to dismiss, a complaint must plead “enough facts

to state a claim to relief that is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544,

570, 127 S. Ct. 1955, 1974, 167 L. Ed. 2d 929 (2007). “A claim has facial plausibility when the
plaintiff pleads factual contentdhallows the court to drawedlreasonable inference that the

defendant is liable for the sgonduct alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678, 129 S. Ct.

1937, 1949, 173 L. Ed. 2d 868 (2009) (citation omitted). Thus, “[w]hile a complaint attacked by
a Rule 12(b)(6) motion to dismiss does not neddildel factual allegatius . . . a plaintiff's

obligation to provide the ‘groundsf his ‘entitle[ment] to reliefrequires more than labels and
conclusions, and a formulaic retion of a cause daction’s elements will not do.” Twombly,

550 U.S. at 570 (citation omitted); see alstné&sft v. Igbal, 556 U.S. 662, 678, 129 S. Ct. 1937,

1949, 173 L. Ed. 2d 868 (2009) (“[T]hreadbare rdsitd the elements of a cause of action,
supported by mere conclusory statements, deuifice.”) (citation omitted). Accordingly,
unless plaintiffs’ well-pleaded allegationsvied'nudged their claims across the line from
conceivable to plausible, their complaint mbetdismissed.” Twombly, 550 U.S. at 569.

In considering a motion to dismiss, a cougénerally “limited to the facts as asserted
within the four corners of the complaint, the downts attached to the complaint as exhibits,

and any documents incorporaiadhe complaint by reference.” McCarthy v. Dun & Bradstreet

Corp., 482 F.3d 184, 191 (2d Cir. 2007) (citing Taylor v. Vt. Dep't of Educ., 313 F.3d 768, 776

(2d Cir. 2002)). “[W]here matter outside the pleadings isreffeand not excluded by the trial

court, the motion to dismisfiguld be converted to a motion for summary judgment.” Nakahata



v. New York-Presbyterian Healthcare Sysc.]i¥23 F.3d 192, 202 (2d Cir. 2013) (citing Fed. R.

Civ. P. 12(d)).

B. Astothe Third Cause of Action

In the third cause of acti, the Plaintiffs seek liquidated damages up to $2,500 and
reasonable attorneys’ fees and costs basededbdfendants’ alleged failure to provide the
Plaintiffs with wage statements for every agriod that complied witkhe provisions of NYLL
8§ 195.

NYLL 8§ 195(3) requires employers to “lush each employee with a statement with
every payment of wages,” listing the following information:

the dates of work covered by that paymantvages; name of employee; name of

employer; address and phone number of ey®st rate or rates of pay and basis

thereof, whether paid by the hour, shifay, week, salary, piece, commission, or
other; gross wages; dedions; allowances, if anglaimed as part of the

minimum wage; and net wages.

In addition, subsection 3 requirgst statements provided émployees who are not exempt
from overtime compensation, such as the Plaintifiisst also include the égular hourly rate or
rates of pay; the overtime rate or rates of pay; the number of regular hours worked, and the
number of overtime hours woreté N.Y. Labor Law § 195(3).

Prior to 2010, employees did not have agtevcause of action fan employer’s failure
to provide a proper wage statement under N8L195(3). However, in 2010, the New York
Legislature passed the Wage Theft Prevention Act (the “WTRA'gn effort ‘to expand the

rights of employees to seek civil and crimiaaknues of remedy’ against their employers who

fail to comply with the labor law.”_Coppe. Cavalry Staffing, LLC, 132 F. Supp. 3d 460, 466

(E.D.N.Y. 2015) (citing N.Y. Sponsorslemo., 2010 S.B. 8380, 233rd Leg., 2010 Reg. Sess.

(Oct. 28, 2010)).



As part of the WTPA amendments, the Lsdgiure for the first time created a private
right of action for employees to recover damaagainst their employers for failure to provide
them with proper wage statements. See Labor — Wage Theft Prevention Act, 2010 Sess.
Law News of N.Y. Ch. 564 (S. 8380) (McKinn2910). Specifically, uner the 2010 version of
the WTPA, an employee could recover in a cdgtion for damages of $100 for each work week
that the violation occurred @ontinued to occur, not to exceed a total of $2,500. (Id.) Notably,
the WTPA had an effective date of April 9, 2011.

On December 29, 2014, the Legislature inadabe amount of recoverable damages
from $100 per week to $250 per week, and the total damages cap from $2,500 to $5,000. See
NY Legis. 537 (2014), 2014 Sess. Law New$of. Ch. 537 (A. 8106-C) (McKinney 2014)).
This increase became effective on February 27, 2015. Id.

The Defendants seek to dismiss the Plgtihird cause of action under NYLL § 195(3)
because, according to the amended complairge tbf the four Plairffs — namely, Gutierez
Jimenez, and Serrano — ended their employmthtthe Defendants prior to April 9, 2011,
when the WTPA became effective. (See the Defs.” Mem. of Law at 10-11.)

In response, the Plaintiffs acknowledge {Batierez, Jimenez, and Serrano ended their
employment before the WTPA became effecti{®ee the Pls.” Opp’n Mem. of Law at 7-8.)
However, they contend that the Court shoultddismiss the entire caa of action because “a
portion of [the] Plaintiff Ayala’s employment fellithin the effective datef the WTPA, and . . .
there are a number of anticipated opt-in plaintiffs who will also benefit from the statute’s
protections.” (Id. at 8.)

Employers were obligated fmovide wage statements to their employees under the

provisions of NYLL § 195(3) prior to April 9, 24, the effective date dfie WTPA. However,



prior to that date, there was no remedy lade to employees under the NYLL to recover

monetary damages against their employers faating NYLL 8§ 195(3). Fothis reason, courts

have dismissed employees’ damage claims against their employers premised on the employers’
failure to provide them with wage statents under NYLL 8§ 195(3) where those employees

stopped working for the defendant-employersmiacApril 9, 2011. _See Kone v. Joy Constr.

Corp., No. 15CV1328 (LTS), 2016 WL 866349, at($%D.N.Y. Mar. 3, 2016) (“However, . . .
an employee may not recover for wage statemietdtions that occuraebefore April 9, 2011 . .

. Thus, only claims arising from violationsaoering after April 9, 2011, can survive Defendants’

motion to dismiss.”) (internal quotation mar&nd citations omitted); see also Cortez v. 8612

Best Coffee Shop Inc., No. 13CV3095RRMRM2015 WL 10709830, at *8 (E.D.N.Y. Aug. 14,

2015) ("*Employees who do not receive a copy & tritten statement with each payment of

wages made on or after April 9, 2011 may rec@ree hundred dollars in damages for each week

that the violation occurs, up to a statutorgiximum of $2,500.”), report and recommendation

adopted, No. 13CV3095 (RRM) (RML), 2016 WI559148 (E.D.N.Y. Apr. 18, 2016); Canelas

v. A’'Mangiare Inc., No. 13 CV 3630 (VB2015 WL 2330476, at *5 (S.D.N.Y. May 14, 2015)

(“But, as with the WTPA'’s wage notice preion, an employee may not recover for wage

statement violations that occurred beforeif@r2011.”); Inclan v. New York Hosp. Grp., Inc.,

95 F. Supp. 3d 490, 502 (S.D.N.Y. 2015) (“Accordyngllaintiffs are entitled to statutory
damages of $100 per work week, from Agril2011, through the end of each plaintiff's
employment, not to exceed $2,500 per plaintiff.”).

Thus, the Plaintiffs may only assert a dgesclaim against the Defendants for violating

NYLL 8 195(3) if those violationsccurred after April 9, 2011.



According to the amended complaint, Jimenez was employed by the Defendants until “at
least December 2010”; and Guitierez and Serve@@ employed by the Defendants until “at
least March 2011.” Theoreticallthe word “at least” implies #t these Plaintiffs may have
worked beyond December 2010 and March 2011, respectively. However, based on these vague
allegations, it would be speculative to infeattlimenez, Guitierez, and Serrano worked beyond
April 9, 2011. Indeed, in their opposition meraodum, the Plaintiffs do not dispute that
Jimenez, Guitierez, and Serrand dot work for or receive wages from the Defendants after
April 9, 2011. (See the PIs.” OppMem. of Law at 7-8.) Thefore, the Court grants the
Defendants’ motion to dismiss the claimsJimenez, Guitierez, and Serrano under NYLL 8
195(3).

However, the amended complaint states Ayatla worked for the Defendants from 2004
until “at least March 2012.” Thus, construing thlkegation as true, hWTPA provides Ayala
with a remedy to recover damages from the Defendants from April 9, 2011 until the last time the
Defendants allegedly failed to provide him wétlproper wage statement. Accordingly, the
Court denies the Defendants’ motion terdiss Ayala’s NYLL § 195(3) claim.

C. Astothe Defendant Agoglia

The Defendants also seek to dismiss all the three causes of action against the Defendant
Agoglia because they contend that the SAC faésd sufficient facts suggting that Agoglia is
an “employer” within the meang of the FLSA and the NYLL.

The FLSA states that the term, “employer,” includes “any person acting directly or
indirectly in the interst of an employer in relation to @amployee[.]” 29 U.S.C.A. § 203(d). In
this regard, the FLSA is not particularly illunaiting because “the deftiin of ‘employer’ relies

on the very word it seeks to define,” andhsrefore, somewhat circular. lIrizarry v.



Catsimatidis, 722 F.3d 99, 103 (2d Cir. 2013). Teedad Circuit has filled in this interpretive
gap by instructing courts to focus on the “economic reality” of the parties’ relationship “rather

than technical concepts.” Barfield v. N&erk City Health & Hosps. Corp., 537 F.3d 132, 141

(2d Cir. 2008) (quoting Goldberg v. Whitakdouse Coop., Inc., 366 U.S. 28, 33, 81 S. Ct. 933,

6 L.Ed.2d 100 (1961)). Four factors relav#o this determination are:

whether the alleged employ@r) had the power to hire and fire the employees,

(2) supervised and controlled empdéaywork schedules or conditions of
employment, (3) determined the rate and method of payment, and (4) maintained
employment records.

Herman v. RSR Sec. Servs. Ltd., 172 F.3d 138, (2d Cir. 1999) (quaig Carter v. Dutchess

Cmty. Coll., 735 F.2d 8, 12 (2d Cir. 1984)).
However, the Second Circuit has emphasizatlttiese factors aren-exclusive, and a
courts is “free to consider amygher factors it deems relevantits assessment of the economic

realities.” Zheng v. Libeyt Apparel Co. Inc., 355 F.3d 61, 71-72 (2d Cir. 2003); see also

Catsimatidis, 722 F.3d at 104 (“The Second Cirtais treated employment for FLSA purposes
as a flexible concept to be determined on &-dgscase basis by reviesl the totality of the
circumstances’; we have ‘idefied different sets of relevd factors based on the factual
challenges posed by particular casegd)oting Barfield, 537 F.3d at 141-42).

The NYLL defines “employer” as “any persamrporation, limited Rbility company, or
association employing any individuin any occupation, industrirade, business or service.”
N.Y. Lab. Law § 190(3). “Many courts in this Qiic have applied the ecomuc realities test to
determine ‘whether an employer/employee ref&hip exists under the FLSA and the NYLL.”

Hart v. Rick's Cabaret Int’l, Inc., 967 Fuigp. 2d 901, 922 (S.D.N.Y. 201@)pllecting cases).

However, in Irizarry v. Catsimatidisypra, the Second Circuit suggestitit the analyses might

be different. 722 F.3d at 117 (declining to ruletloa plaintiff's contetion that the tests for
9



“employer” status are the same under the FIaBA NYLL because “this question has not been
answered by the New York Court of Appeals”).

There appears to be some overlap betweemwo standards and slight differences.
Unlike the FLSA standard which emphasizes“#e®nomic realities of the relationship,” the
New York Court of Appeals has stated that thritical inquiry” in determining whether an
“employment relationship exists” under the NYLLEfains to the degree of control exercised
by the purported employer over the results prodwcddde means used to achieve the results.”

Bynog v. Cipriani Grp., Inc., 1 N.Y.3d 193, 198, 802 N.E.2d 1090, 1093 (N.Y. 2003). “Factors

relevant to assessing control imdé whether the worker (1) wa#t at his own convenience, (2)
was free to engage in other emyahent, (3) received fringe befits, (4) was on the employer’s

payroll and (5) was on a fixed schedulé&gnster v. Ellis, 71 A.D.3d 1079, 1080, 898 N.Y.S.2d

582, 584 (2d. Dep’t 2010) (quoting Bynog, 1 N.Y.3d at 198, 802 N.E.2d at 1093).

In any event, under either standard, therféifés’ allegations fallwell short of rendering
their claims against Agoglia to Ipdausible. The SAC staté&i]pon information and belief”
that Agoglia “is an owner, officer, shareholdand manager of defendant Looks Great” and that
“at all times relevant to the aflations herein, Agoglia had the pemto hire and fire employees
of Looks Great, establish theuages, set their work schedules, and maintain their employment
records.”

In their present motion, the Defendants codtthat the allegation that Agoglia was an
officer of Looks Great is, by i&df, not enough to render an EA or NYLL claim against him
plausible because there are Hlegations in the complaint suggteng that he “was actually
responsible for the improper payaptices alleged in the [SAC].” (The Defs.” Mem. of Law at

14.) They further contend thidite allegation, “Agoglia had the power to hire and fire employees

10



of Looks Great, establish theuages, set their work schedules, and maintain their employment
records,” is a mere recitation of the elemafithe economic reality test and is therefore
conclusory. (See id.)

In response, the Plaintiffs submit declavas by the Plaintiffs Ayala and Guitierez, in
which they both state that they were hiredAgpglia and that Agogli@xercised “hiring and
firing authority in connection witthe employment of others.” (See Golaszewski Decl., Ex. A.)
They also attach copies of parted pages from the Defendant&bsite and a newspaper article
in the Mississippi Business Journal describirgpglia’s control over th hiring process of his
employees. (See id. Exs. B and D.) Finally, ta#ggich an article &fm a website, known as
“NSCA,” stating that Agoglia signed an agreemeith the Suffolk County District Attorneys’
Office to plead guilty on behalf of Looks Great to charges of uagarg workers in violation of
“state prevailing wage law’s (Id. at Ex. C.)

The Plaintiffs assert that these records “cosigkly show that Agoglia . . . is intimately
involved in the hiring process of Defend&wioks Great, and holds himself out as being
responsible for the company’s pajfipractices,” and tharefore, can be heldble under both the
FLSA and NYLL for the alleged wage violationsnemitted against the Plaintiffs, (See the Pls.’
Mem. of Law at 5-6.) In the ahmative, they request leave itefa third amended complaint to
cure the purported deficiencies in theaiols against Agoglia._(See id. at 6-7.)

The Defendants cite to a numlodrcases that the Court finds to be analogous to this case.

For example, in Nakahata v. New York-Presiin Healthcare Sys., Inc., No. 11 CIV. 6366

(PAC), 2012 WL 3886555 (S.D.N.Y. Sept. 6, 2012) F&sSA and NYLL complaint stated that
the individual defendants were the chief executifieer and senior vice president of a hospital,

respectively; had “operational control” awbke hospital; and had “authority to make

11



‘employment decisions’ concerning hirings andniys, and were ‘involvenh the creation and/or
maintenance of the illegal policies.” Id. at *1The court found that thesllegations “assert[]
little more than because [the individual defenddreld positions as directors and officers], then
each must have had authority to take the actimstscomprise the ‘economic realities’ test, and
that because each had the authority to take teigens, then each must have in fact taken those

actions.” 1d at *12 (alterations in origat) (quoting Tracy v. NVR, Inc., No. 04—-CV-6541L

(MWP), 2009 WL 3153150, at *5 (M.N.Y. Sept.30, 2009)). To accept the adequacy of these
allegations, the court reasoned, *“would licesaé under the FLSA against every high level
officer and board member of large public companies simply because of the position the
individual holds.” Id. quoting_Tracy, 2009 WL 3153150, at *5yhe court further found that
the plaintiff had alleged no fadis support the allegations thaettdefendants knew of, let alone
created or maintained, the purpartenlawful payroll poliees.” 1d. For these reasons, the court
granted the defendants’ Rule bf©) motion to dismiss the pfdiffs’ FLSA and NYLL claims
against the individdadefendants.

The Court has identified additional cases in which courts have dismissed complaints

asserting similar allegations. See SerranoMardware Distributors, Inc., No. 14-CV-2488

(PAC), 2015 WL 4528170, at *3 (S.D.N.Y. July 2015) (finding that allegations that the
principal and CEO of a company “had the powefi}dire and hire, (ii) determine the rate and
method of pay and (iii) otheige affect the quality of ephoyment’ were ‘boilerplate
allegations’ that ‘fail[ed] to raesthe Plaintiffs’ right to reliefabove the specuiae level.”);

Peng Bai v. Fu Xing Zhuo, No. 13 CIV. 05790@), 2014 WL 2645119, at *4 (E.D.N.Y. June

13, 2014) (“Bai’s allegations that Lin had the poweehire, fire, set wage set work conditions,

and maintain employment recorali®e conclusory and inadequate to establish that Lin was an

12



employer, as several courts in this circuit have held.”) (collecting cases); Bravo v. Established

Burger One, LLC, No. 12 CIV. 9044 (CM), 20¥8L 5549495, at *6 (S.D.N.Y. Oct. 8, 2013)

(dismissing a complaint againatividual corporate officers loause “Plaintiffs allege no
specific facts, aside from the elements of tle®f®mic reality test,’ to satisfy their pleading
burden.”).

However, other district cots have come out differenthyased on similar allegations.

For example, in Leal v. Masonry Servs., Inc., No. 12-CV-588 (DLI) (VVP), 2013 WL 550668

(E.D.N.Y. Feb. 12, 2013), the court found that enptaint adequately l@ged that individual
defendants were employers under the FLSA dhaseallegations that the company was of
“modest size and scope” and the defendantgh@ir capacity as owmg and directors of
construction businesses operatinghmi this district, had thpower to hire and terminate
employees, control work schedules and conditiorengbloyment, and set wages.” Id. at *3; see

also Hernandez v. Habana Room, Inc., NbCIV. 1264 (RMB) (JCF), 2012 WL 423355, at *3

(S.D.N.Y. Feb. 9, 2012) (granting leave to add &Klclaim against individual officers of the
company based on allegations tttae individual defendants dve all participated in the
management and operations’ of Habana Room atdthliey each have the pewto hire and fire
employees, set wages and schedules, and thtirrecords on behatf Habana Room’™);

Severin v. Project OHR, Inc., No. 10 CI%696 (DLC), 2011 WL 3902994, at *6 (S.D.N.Y.

Sept. 2, 2011) (“Plaintiffs assdhat in her capacity as Executive Director of Project OHR, Kohn
controlled personnel decisions, and had the poavbire and fire, set wages, and otherwise
control the terms and conditions of the plaintiésployment. Since pldiffs allege that Kohn

had actual influence over hiring and firing d#eons, and the terms of their employment,

defendants’ motion to dismiss thiaims against Kohn is denied.”).

13



The Court agrees with the reasoning of Neta and the other decisions that have found
that the mere recitation that an individual detamtdsatisfies the elemerathe economic reality
test, without pleading any factuallegations supporting thataein, is similar to a legal
conclusion that does not “raise a right togefibove the speculative level.” See Twombly, 550
U.S. at 555 (“[A] formulaic recitation of the elentsrof a cause of action will not do.”). In the
Court’s view, the plaintiff mugblead facts which make it plausgio infer that the individual
defendant had authority take axcts that satisfy some of thactors set forth in the economic
reality test. As an example, the plaintiff coallege that the indidual defendant did hire a
particular employee; provide actual examples ofreuity exercised by thimdividual defendant
that tended to show that hedhaperational control of the compg or plead allegations showing
that the individual defendant was the soleisien-maker in a small or medium sized
corporation. Any of theselabations would likely “nudge” FEA and NYLL claims against
individual officers of a company “across the linem conceivable to plausible.” Id. at 570.

However, there are no such allegationthim SAC regarding Agoglia. Rather, the
Plaintiffs rely on the alleged fact Agoglia was “officer, shareholdegnd manager” of Looks
Great. There are no allegations suggesting Wwisaduties were or amyther allegations from
which the Court might plausibly infer thagaglia had control over ghcompany’s employment
practices. In addition, the SAC alleges that Agoléd “the power to hirand fire employees of
Looks Great, establish their wageet their work schedulem)d maintain their employment
records,” which is a mere recitation of #lements of the economieality test.

As already stated, the court agrees with the line of cases which hold that the allegation
that Agoglia satisfies the elements of the econamatity test is, without more, conclusory and

thus, fails to establish that Agoglia is an ‘f@oyer” within the meamg of the FLSA or the

14



NYLL. In addition, even if true, the mere facathAgoglia had a managerial title at Looks Great
is insufficient, without more information aboushiole at Looks Great, fgausibly subject him
to liability under the FLSA and the NYLL for tredlegedly illegal payrolpractices at issue in
this case._See Tracy, 2009 WL 3153150 at *6 (“Intshdind that the only well-pleaded factual
assertion against Schar and Sauvdl that he was Chairman aRcesident, respectively, of NVR.
Even if the assertions were actagpas true that each had knedde that the classification of
SMRs was disputed in thidiggation, such knowledge does ni@nsform Tracy’s claim that
Schar and Saville were ‘employers’ under the FLiE4n ‘conceivable’ tdplausible.™).

In addition, the Court finds that the evideroffered by the Plaintiffs to bolster their
contention that Agoglia is an employarder the FLSA and NYLL is not proper for
consideration on a Rule 12(b)(®otion to dismiss. In the July 23, 2015 Order, the Court
refused to consider similar declarations filgdthe Plaintiffs in opposition to the Defendants’
second motion to dismiss because “[i]t is procedurally improper for the Court to consider a
declaration not referred to in a complaint,ethis filed solely fo the purpose of refuting
arguments made in a defendant’s brief.” &8, 2015 Order at 16—17)dltecting cases); see

also Glob. Network Commc'ns, Inc. v. Citof New York, 458 F.3d 150, 156 (2d Cir. 2006)

(“[W]e agree with appellant that the districiust committed reversible error when, in ruling that
the complaint failed to state a claim for whietief could be grantedt considered matters
outside plaintiff's complaint.”). For th&ame reason, the Couldes not consider the
declarations filed by the Plaiffs Ayala and Guitierez in omsition to the Defendants’ motion
to dismiss.

The Plaintiffs assert that the Court caketgudicial notice of the articles from the

Mississippi Business Journal, 3CA,” and Look Great’'s website and therefore, can consider

15



them in ruling on the adequacy of the SAC. Heeond Circuit has heldHat it is proper to take
judicial notice [on a Rule 12(b)(6) motion to diss] of the fact that press coverage, prior
lawsuits, or regulatory filings ecwained certain information, withoutgard to the truth of their

contents[.]” _Staehr v. Hartford Fin. SenGrp., Inc., 547 F.3d 406, 425 (2d Cir. 2008).

However, the Plaintiffs are not offering tleearticles to establighe fact that Looks
Great received press coverage, but rather, tblediahe truth of the statements contained in
those articles related to AgogBaole in Looks Great. Indéethe Plaintiffs acknowledge as
much in their opposition memorandutfiT|he records conclusivelghow that Agoglia holds an
ownership interest in Defendant Looks Greainisnately involved irthe hiring process of
Defendant Looks Great, and holisself out as being responsible for the company’s payroll
practices.” (The Pls.” Opp’n Mem. of Law at 4-5) (citing to newspapietes attached to the
Golaszewski Declaration).

Therefore, it is not proper for the Court t&ggudicial notice of thse newspaper articles
because the Plaintiffs seek to offer them fortth#h of their contents, point of factual dispute

that is not properly decided in the Rule i}?6) context._See Twasino v. Estee Lauder

Companies, Inc., No. 13-CV-4692 (ERK) (RMI2015 WL 1470177, at *6 (E.D.N.Y. Mar. 31,

2015) (declining to take judicial notice of scielatiirticles under Rule 201 because “the studies
could only create a point of faciudispute that is not properledided on a motion to dismiss”);

O’Keefe v. Oqilvy & Mather Worldwide, lnn, No. 06 CIV. 6278 (SHS), 2006 WL 3771013, at

*2 (S.D.N.Y. Dec. 18, 2006) (“The Court can, as defents note, take judadinotice of the fact
that these advertisements were publishedritaicepublications and ocertain dates, but it

cannot make factual inferences based on the coofdinose advertisements that it could not
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otherwise make pursuant to its power under RedEvid. 201 to take notice of widely known
and indisputable facts.”).

For these reasons, the Court grants thiel@ants’ motion to dismiss the Plaintiffs’
claims against Agoglia.

“When a motion to dismiss is granted, thealgpractice is to grant leave to amend the

complaint.” Hayden v. Cty. of Nassau, 180 F42¢53 (2d Cir. 1999); see also In re Bear

Stearns Companies, Inc. Sec., Derivati& ERISA Litig., No. 07 CIV. 10453, 2011 WL

4072027, at *2 (S.D.N.Y. Sept. 13, 2011) (“There ssrang preference forlalving plaintiffs to
amend inadequate pleadings.”) (collecting cas&Spurts have the power to dismiss without
leave to amend or replead in ‘extraordinarywinstances, such as where . . . the substance of

the claim pleaded is frivolous on its face .”.Morrone v. CSC Holdings Corp., 404 F. Supp. 2d

450, 455 (E.D.N.Y. 2005) (Spatt, Blterations in original(quoting_Salahuddin v. Cuomo, 861

F.2d 40, 42 (2d Cir. 1988)). In addition, the “doshould freely give leave [to amend] when

justice so requires.”_Cruz v. TD Bank, N,A42 F.3d 520, 523 (2d CR013) (per curiam)

(quoting Fed. R. Civ. P. 15(a)). However, le&wamend should be denied if the court finds
“undue delay, bad faith or dilatory motive on thetjd the movant, repeated failure to cure
deficiencies by amendments previously allowatjue prejudice to the opposing party or futility

of amendment.” Dougherty v. Town of N. Hempstead Bd. of Zoning Appeals, 282 F.3d 83, 87

(2d Cir. 2002) (internal citation marks, alterations, and citations omitted).

The Defendants contend that the Court sthalginy the Plaintiffs’ request to replead
because they have amended the complaint onaerester of right, and the Court gave them a
second opportunity to amend their complaint ajranting the Defendants’ motion to dismiss.

(See the Defs.” Reply Mem. of Laat i.) The Court disagrees.
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The Defendants have not identified any batihfar dilatory motive on the part of the
Plaintiffs. While the Defendants ya filed two motions to dismissgither of those motions put
the Plaintiffs on notice of the defect in theiaiohs against Agoglia. The Defendants have also
failed to allege that they woukliffer any particular prejudicedm granting the Plaintiffs leave
to file a third amended complaint. Funtim®re, although the Court did not consider the
evidence submitted by the Plaintiffs for purposes of ruling on the Defendants’ motion, the
evidence does appear to sugdbkat the Plaintiffs may in fadtave a viable claim against
Agoglia. Thus, permitting the Plaintiffs leave to file a third amended complaint would not be
futile.

Accordingly, the Court grants the Plaintifésave to file a third amended complaint for
the sole purpose of curing the deficiencies idettiby the Court with ggard to their claims
against Agoglia.

[11. CONCLUSION

Based on the foregoing, the Cbgrants the Defendants’ motion to dismiss the claims
asserted by the Plaintiffs Jimenez, Guitiear] Serrano under NYLL B5(3) and denies the
Defendants’ motion to dismiske Plaintiff Ayala’s NYLL 8§ 1958) claim. The Court further
grants the Defendants’ motion to dismiss tharRiffs’ claims against the Defendant Agoglia
without prejudice. The Plaintiffare granted leave to file a third amended complaint within
thirty-days of the date of this Order for théespurpose of curing theeficiencies identified by

the Court with regard to thetlaims against Agoglia.
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SO ORDERED.
Dated: Central Islip, New York
June 23, 2016

/s Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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