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SPATT, District Judge.

This case is related to 14-cv-5197 (the “Ia®s Action”). That case is a damages
action originally brought in Nassau Countypgeme Court by the Plaintiff Nassau County

Bridge Authority (the “NCBA")against the Defendants Henry Me Service, Inc. (“Henry
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Marine”), Sterling Equipment, Inc. (“Sterling”and James Olsen (“Olsen”) (collectively, the
“Defendants”).

In the Damages Action, the Plaintiff brought a@m against the Defendants based on
negligence and seeks to recover damages cautiegl Adlantic Beach Bridge (the “Bridge”) in
Nassau County on December 9, 2012, after tHky Kee260-foot barge being towed by the
Dorothy J, a towing vessel, collided witrethorthwest fender system of the Bridge.

On November 20, 2014, Henry Marine, the omofethe tug Dorothy J, commenced this
action pursuant to 46 U.S.C. 8§ 3056tlseq., to limit its liability for claims arising out of the
December 9, 2012 accident to $530,000, the value ofyHéarine’s interest in the Dorothy J.

Presently before the Court is a motionN@BA pursuant to Federal Rule of Civil
Procedure (“Fed. R. Civ. P.”) 12Yto dismiss this action.

For the reasons set forth below, the miy NCBA is denied without prejudice and
with leave to renew to the extent thatagopropriate stipuladn is filed.

I. BACKGROUND

A. Limitation of Liability Actions

Priorto setting forth the relevant facts, the@t finds it necessary to provide a brief
overview of limitation of liability actions.

The Limitation Act, 46 U.S.C.A. 8 30505 (tHeimitation Act”), allows “a vessel owner
to limit liability for damage or injury, occasied without the owner’s privity or knowledge, to

the value of the vessel or themner's interest in the vesSdlewis v. Lewis & Clark Marine,

Inc., 531 U.S. 438, 446, 121 S. Ct. 993, 1000, 148 L. Ed. 2d 931 (2001).



“Congress passed the Limitation Act in 1854 éincourage ship-building and to induce

capitalists to invest money in this branchrafustry.” 1d. (citing_ Norwich & N.Y. Transp. Co.

v. Wright, 13 Wall. 104, 121, 20 L. Ed. 585 (1871)).

The procedure for a limitation actionf@ind in Supplemental Admiralty and Maritime
Claims Rule F (“Rule F”). Rule F requirtsat the vessel owner file a complaint seeking
exoneration or limitation of liabtly “[n]ot later than six monthafter receipt of a claim in
writing.” After filing the complaint, Rulé sets forth the following procedures:

The district court securele value of the vessel or owner’s interest, marshals

claims, and enjoins the prosecution of othetions with respect to the claims. In

these proceedings, the couitfing without a jury, addicates the claims. The
court determines whether the vessel owsdiable and whether the owner may
limit liability. The court then determines the validity of the claims, and if liability
is limited, distributes the liited fund among the claimants.

Lewis, 531 U.S. at 448.

B. The Damages Action

On August 6, 2014, NCBA filed a complaint against Henry Marine, Olsen, D&J River
Towing, Inc. ("D&J"), and Sterlingn Nassau County Supreme Court.

According to the complaint, on December 8, 2012, the Dorothy J, a tug boat owned by
Henry Marine and D&J, was tong the Kelly, a barge owned by Steg. Olsen was the captain
of the Dorothy J on the evening of December 8, 2012.

On December 8, 2012, at 11:41pm, the Dordthjlegedly “on signal . . . requested the
opening of the Bridge.”

NCBA alleges that in response, it requested the Dorothy J “slowransit to the Bridge
to allow the opening of the Bridge.”

Allegedly, the Dorothy J failed to do,sand on December 9, 2012, at approximately

12:16 a.m., the Kelly collided with the “rtbewvest fender system of the Bridge.”



On July 18, 2013, more than six months after the accident, Vincent LaRocco
(“LaRocco”), a maintenance supervisor foe tdiCBA, sent Dorothy E. Julian (*Julian”),
President and CEO of Henry Marine, an eméaich stated the following:

| have been directed at this time to congaatir firm in regard to [the] incident of

the tug Dorothy J. and our North/Weshder wring. We are enquiring as to how

you would like to proceed ith repairs. Please contact on whether you would

like to have your own company do the repaark, or have us do the repairs and

bill your insurance.

(Hopkins Decl., Ex. A.)

On March 18, 2014, nine months later, Jamkercante, Esq. (“Mercante”), counsel for
Henry Marine, sent a letter &tanley R. Kopilow, Esq. (“Kopilow”), counsel for NCBA, stating:

We are counsel for owners of the tugboat ‘Dorothy J.” We received your

correspondence of July 18, 2013 (and refer to our subsequent telephone

conversations), wherein Nassau Coustgonsidering pwuing a claim for

repairs to the Atlantic Bridge arigjrout of a December 9, 2012 allision involving

the Dorothy J. For the reasons stdietbw, and as determined by the Coast

Guard'’s official investigatin[,] the owner of the Dothy J are not liable for the

damage to the bridge.

(Hopkins Decl., Ex. B, at 1.) Ehletter goes on to describe thgastigation of the U.S. Coast
Guard (the “Coast Guard”) of the DecemBeR012 accident._(Id. at 1.) According to
Mercante, the Coast Guard ultimately concludexd there was “no fault on the Tug Dorothy J or
its operator.” (Id. at 1.) Fitig the letter concluded, “In lighof the foregoing [Coast Guard
Report], we trust that there is no need forHartdiscussion related to the allision on December
9, 2012, and that the matter isded.” (Id. at 3.)

Although the March 18, 2014 letter referregbtevious phone conversations between

NCBA and Henry Marine, it is not clear from tledter, nor from the record, what the parties

discussed during thesconversations.



As noted above, on August 6, 2014, NCBI&d a negligence claim against Henry
Marine, Olsen, D&J, and Sterling in Bsau County Supreme Court seeking $850,000 in
damages.

On September 14, 2014, pursuant to 28 U.8.€441, Henry Marinand Olsen filed a
timely notice of removal on the basis of “admirgliyisdiction.” The case was assigned to this
Court under docket nuper, 14-cv-5197.

On November 13, 2014, NCBA filed a motitmremand this case to Nassau County
Supreme Court, alleging thatethsaving to suitors” claussf 28 U.S.C. § 1333 protected its
right to pursue its negligence claim in state court.

On February 14, 2015, the Court so-orderstulation pursuant to Fed. R. Civ. P.
41(a)(1)(A)(i) filed by NCBA and D&J voluntdy dismissing D&J from the action

On September 19, 2015, the Court grdritee motion by NCBA and remanded the
Damages Action to Nassau County Supreme Gmgause it found (i) the “saving to suitors”
clause precluded removal iof personam admiralty claims withouan independent basis of
federal jurisdiction; and (iijhere was no independent basiswolbject matter jurisdiction.

C. The Present Action

On November 20, 2014, Henry Marine comigexththis action under the Limitation Act
seeking exoneration from or limitation of liabyiito $530,000, the alleged gassualty value of
its ownership interest in the Bathy J, in any claims arising from the December 9, 2012 incident
(the “Henry Marine Limitation Action”). HegrMarine also offered “surety, equal to the
amount or value of [its] interest the Dorothy J” in complianceithk the requirement set forth in
Supplemental Rule F requiring tithe owner of the vessel placédeposit with the court, a sum

equal to the amount of value thfe owner’s interest in theessel and pending freight.”



On December 3, 2014, United State DistrictgkiLeonard D. Wexler entered an order
“restraining all suits . . . to recover damagesuntil the hearing and determination of this
action” (the “Restraiing Order”).

On December 3, 2014, the same day, the CletheoCourt issued a notice to the parties
in the Damages Action of the pending Limitatidetion and directed the parties to file an
answer in the Henry Marine Limitatigkction on or before January 30, 2015.

On December 22, 2014, attorney Kopilow filetketter with this Court requesting a
conference to discuss reassigning the Limitafiotion from Judge Wexler to this Court and
vacating the Restraining Order so that thaurt could decide the remand motion in the
Damages Action.

On January 6, 2015, the Henry Marine Limitatéction was reassigned to this Court.

On January 15, 2015, the parties appeared tmnference where ti@ourt set a briefing
schedule on NCBA'’s motion to dismidge Limitation Action as untimely.

On January 29, 2015, NCBA filed the presmation seeking to dismiss this action as
untimely and in the alternative, to vacate the Rastrg Order so that it could pursue its claim in
state court.

Also on January 29, 2015, Sterling filed aswer to the Limitation Action complaint,
denying NCBA's allegations in the Damages Actibat it acted negligently and raising various
affirmative defenses. It also asserted twarderclaims against Henry Marine based on: (i)
indemnity and contribution for “the amountanfy judgment that may be recovered against
Sterling by parties, including agjydgment that may be recovdrby the NCBA, together with
costs, disbursements and attorneys’ fees incloyesterling in its defense”; and (ii) “breach of

the towage agreement’s implied warranty of workmanlike performance.”



On January 30, 2015, NCBA filed an answethe Limitation Action, “without prejudice
to its pending motion to dismiss foiltae to timely commence this action[.]”

D. The Sterling Limitation Action

On February 11, 2015, Sterling commencee@arate action unddocket number, 15-
cv-711, pursuant to the Limitatiokct seeking exoneration from lialhy or limitation of liability
to $750,000, the post-collision value of the Kdtlye “Sterling Limitation Action”).

On March 18, 2015, the Court issued an odiiercting that all persons claiming damages
resulting from the December 9, 2012 incidentgpear and file claims against the Kelly on or
before April 20, 2015.

On the same day, the Court also issuedrder enjoining the funier prosecution of any
and all pending suits against Sterling awgsfrom the December 9, 2012 incident until the
hearing and determination ofetfsterling Limitation Action.

Neither Henry Marine, nor NCBA or any othgaimant, has appeared in the Sterling
Limitation Action.

On April 23, 2015, the Clerk of the Court eratet a certificate of default against Henry
Marine and NCBA.

On April 23, 2015, Sterling filed a motion fdefault judgment, which is currently
pending before this Court.

[I. DISCUSSION

As noted, presently before the Court imation by NCBA to dismiss the Henry Marine

Limitation Action as untimely. In the alternagivNCBA seeks an ordéfting the Restraining

Orders.



For the reasons set forth below, the Cderties the motion to dismiss this action as
untimely and grants NCBA leave to renewntstion to lift the Restiaing Order pending the
filing of an appropriate stipulation.

A. Legal Standards

As noted, NCBA seeks to dismiss the Heltarine Limitation Action as untimely and
moves to dismiss pursuantfed. R. Civ. P. 12(b)(6). In thrgdapers, both Henry Marine and
NCBA rely on documents that are not referenced in or integral to the complaint, such as
declarations and letters filed bye parties’ respective counseiqgorto the commencement of the
Damages Action.

In deciding a Rule 12(b)(6) motion tosdiiss, the Court may consider “only the
complaint, any written instrument attachedte complaint as exhibits, or any documents

incorporated in the complaiby reference.”_Garnett-Bishop Mew York Cmty. Bancorp, Inc.,

No. 12-CV-2285 (ADS) (ARL), 2014 WL 5822628 *13 (E.D.N.Y. Nov. 6, 2014) (citing

Rothman v. Gregor, 220 F.3d 81, 88 (2d Cir. 20089 also Cosmas v. Hassett, 886 F.2d 8, 13

(2d Cir. 1989) (same). Thus, if NCBA’s moti was a Rule 12(b)(6) motion, then the documents
relied on by NCBA and Henry Marine woubdt be properly before this Court.

However, NCBA's sole basis for the dismissal is its assertion that the Henry Marine
Limitation Action is not timely. Courts in ik Circuit and in other Circuits have found
timeliness challenges to limitati actions under the Limitation At be jurisdictional and have
construed those challenges agios under Rule 12(b)(1), not Rul@(b)(6). _See N. E. Marine,
Inc. v. Boody, No. 09-CV-5600 CBA, 2012 \W482794, at *7 (E.D.N.Y. July 5, 2012), report

and recommendation adopted, No. 09-CV-568A RLM, 2012 WL 4482772 (E.D.N.Y. Sept.

27, 2012) (“Where a shipowner fails to file thmiiation petition until aftethe expiration of the



six-month period, courts have dismissed the petitor lack of jurisdiction.”); In re Eckstein

Marine Serv., LLC, No. CIV.A. H-10-015@010 WL 3303640, at *1 (S.D. Tex. Aug. 19, 2010)

(“The Fifth Circuit has held that claimant’s challenge to the titmess of the filing of a petition
for limitation of liability is a challenge to the digdt court’s jurisdiction to hear the petition for
limitation of liability.”).

In “resolving the question of jurisdiction, tdestrict court can refeto evidence outside
the pleadings and the plaintiff asserting subopeatter jurisdiction hathe burden of proving by a

preponderance of the evidence that it exists.” Luckett v. Bure, 290 F.3d 493, 496-97 (2d Cir.

2002). Accordingly, courts havesaved factual disputes and catesed mattersutside of the
complaint in determining whether an action under the Limitation Act is timely. See In re

Eckstein Marine Serv., LLC, No. CIV.Ad-10-0156, 2010 WL 3303640, at *2 (S.D. Tex. Aug.

19, 2010) (“Because Jackson’s motion raises what the Fifth Circuit treats as a jurisdictional issue
and does not seek to address the underlying merits of the claim, the motion is a factual, and not a
facial, attack . . . . This court may consider thaterials the parties have submitted in evaluating

the timeliness of Marquette’s filing.”); In Miller’'s Launch, Inc., No. 10 CIV. 0872 BMC, 2010

WL 3282627, at *3 (E.D.N.Y. Aug. 18, 2010) (corsithg documents outside of the pleadings

in deciding whether a limitain of liability act was timely); In re Pinand, 638 F. Supp. 2d 357,

359 (S.D.N.Y. 2009) (“While the Second Circuit has addressed the issubere is substantial
authority for Norcia’s contention that the sionth requirement is aoadition precedent that a
vessel owner must plead and prove, withouicWian admiralty court lacks subject matter

jurisdiction.”).



Accordingly, the Court will construe timotion by NCBA as a Rule 12(b)(1) motion and
consider the materials submitted by bothtiparin support of their memorandum even though
those materials are not referred to in the complaint.

B. As to Timeliness

As noted, the Limitation Act requires thaetbwner of a vessel bring a limitation action
“within 6 months after a claimant gives therav written notice of a claim.” 46 U.S.C.A. 8§

30511 (West); see also Fed. R. Civ. P. Supp. R. F(1).

Neither the Limitation Act, nor SupplemehRule F, define the requirements for
“written notice.” However, the Second Cirthias described the standard for determining
whether written notice is sufficieas “broad and flexible” and baounseled courts to consider

the “whole tenor” of relevant documentSee Doxsee Sea Clam Co. v. Brown, 13 F.3d 550, 554

(2d Cir. 1994) (“However, this@lrt has not required exacting sgedy in a notice of claim to
a vessel owner. Rather, we have employed a anddlexible standard akview-reading letters
of notice in their entirety ancbnsidering their ‘whole tenor’ -when determining if sufficient
notice was given.”).
The Second Circuit has stated that “[n]otia# be sufficient if it informs the vessel
owner of an actual or potential claim, . . . which may exceed the value of the vessel[.]” Doxsee,

13 F.3d at 554 (citing In re Spearin, PrestoBurrows, Inc. (“Lavinia D.”), 190 F.2d 684, 686

(2d Cir. 1951)). Further, the notice by a pldfrity the vessel owner neembt make explicit that
its potential claim against tlmvner exceeds the value of theat; rather, it need only be
“reasonably possible” to infer from the noticatlthe total amount of the claims will exceed the

value of the ship. Complaint of Morariarge No. 190, Inc., 690 F.2d 32, 34 (2d Cir. 1982)

(“Indeed, even when doubt exists as to the tmtabunt of the claims or as to whether they will

-10-



exceed the value of the ship the owner will not be excused from satisfying the statutory time bar
since he may institute a limitation procegglieven when the total amount claimed is

uncertain[.]”) (citing_In re Allen N. Spoon& Sons, Inc., 253 F.2d 584, 586—7 (2d Cir. 1958));

see also In re Eckstein Marine Setw.C, No. CIV.A. H-10-0156, 2010 WL 3303640, at *3

(S.D. Tex. Aug. 19, 2010) (“[WT]ritten notice of agh sufficient to begin the six-month period
must reveal a ‘reasonable posstigilthat the claim made is one subject to limitation.”) (citing

Billiot v. Dolphin Servs., Inc., 225 F.3d 515 (5th Cir. 2000)).

For example, in Doxsee Sea Clam Co. v. Brown, 13 F.3d 550, 551 (2d Cir. 1994), a

plaintiff was injured aboard a boat ownedthg defendant. On May 29, 1991, the plaintiff's
attorney wrote a letter to the defendant’s clamijuster stating that he had been retained to
represent the plaintiff in a claiagainst the defendant. Id. at 55Phe letter also stated that
“[the defendant] should be payifitne plaintiff’'s] medical andhospital expenses, as well as
maintenance for the time when [the plaintiff] wad hospitalized,” and listed the hospital bills
that were in his file, which were moreath$110,000._Id. Subsequently, on June 18, 1992, the
plaintiff commenced a personal injury actiorstate court._Id. On November 17, 1992, the
defendant commenced a limitation of liability prodegd Id. The plaintiff filed an answer in

the limitation action asserting as an affirmatdefense that the limitation action was time-
barred. 1d. at 553.

The district court in Doxsee denied thdettelant’s motion to strike the plaintiff's

affirmative defense and dismissed the limgataction as time-barred. The Second Circuit
affirmed, finding that the May 29, 1991 letter gave the defend#itient notice of the
plaintiff's claim because it “specifically referréal [the attorney] having been ‘retained’ to

represent [the plaintiff] against [the defendamid #he ‘Re:’ line of the letter was styled in the

-11-



manner of an actual, present controversy: i€lian Brown v. Doxsee Sea Clam Company.”™ Id.
at 554. The court further found that “thentization of medicabills in excess of $110,000
clearly was sufficient to inforrithe defendant] of the reasonalgossibility that a substantial
damages claim for personal injury in exces$360,000 would be brought by [the plaintiff].”

Id.

By contrast, in Complaint of MoranBarge No. 190, Inc., 690 F.2d 32, 33 (2d Cir.

1982), the plaintiff brought suit in state courtarst the defendant, which owned a barge that
allegedly delivered the wrong oil the plaintiff, causing the plaiff and its customers damages.
In the complaint and the ensuifaur and half years of litigain in state court, the plaintiff
repeatedly represented that its damages claimeddess than the value tife defendant’s boat.
Id. at 33. On the eve of trial, the plaintiff sougghtamend its complaint to increase its damages
claim to an amount that exceeded the valub@idefendant’s boat. 1d. Subsequently, the
defendant commenced a petition for the limitabdhiability pursuant to the Liability Act in
federal court._ld. The district court dismiddbe defendant’s petition for limitation of liability
as untimely._lId.

The Second Circuit in Morania Bargeversed. The court reasoned:

[The defendant] was not obligated to institute a limitation of liability proceeding

within six months after [the plaintiff] f6t gave notice of its claims since the

notice made clear that [the plaintiff&jtal damages would bstantially less

than the value of the vessel and itsghei(the limitation éind) and there were no

claims by anyone other than [the plaintiff].
Id. at 34-35. Moreover, the coudncluded that the defendant wasitéed to rely on the “sworn
representations” by the plaintiffaroughout the case that its dayea did not exceed the value of
the boat._Id. at 35. Based on these represensatine court concluded that the defendant was

not required to initiate a limitation of lidity proceeding under the Limitation Act until the

-12-



plaintiff filed an amended complaint increasing timount of its purported damages. Id. As the
defendant had initiated the limitation action witkix months of the amended complaint, the
Second Circuit found the action was timely. Id.

Here, on August 6, 2014, NCBA filed a comptaasserting that the Bridge suffered
$850,000 in damages as a result of the alleggligeat actions of HeyrMarine, Sterling, and
Olsen. Henry Marine contends that it beecamvare that NCBA’s damage claims exceeded
$530,000, the purported value of the Dorothy J, ortlrdtf was served witthe complaint in the
Damages Action. (Henry Marine Opp’n Mem.Lafw at 14.) As Henrfarine commenced the
instant limitation of liability proceeding on November 20, 2014, which is less than six months
after Henry Marine was served in the Damagesofic Henry Marine assexthat this action is
not time-barred. (Id.; Compl. at  10.)

On the other hand, in its memorandum, NC&¥erts that Henry Marine received
written notice that its claim exceeded $530,000rgocAugust 6, 2014, and thus, it claims that
this action is time-barred. (NCBA’'s Mem. bAw at 4-5.) Specificall it relies on a July 18,
2013 email from LaRocca, a NCBA maintenangpesvisor, to JuliarRresident and CEO of
Henry Marine, in which LaRocca wrote:

| have been directed at this time to contamir firm in regards to the incident of

the tug Dorothy J, and our North/Weshder wring. We are enquiring as to how

you would like to proceedith repairs. Please contact on whether you would

like to have your own company do the repaark, or have us do the repairs and

bill your insurance.

(Hopkins Decl., Ex. A.)
LaRocca is not an attorney. His email does not demand payment, nor does it suggest that

the parties have a disagreement with regard ympat that could give rise to a claim. Cf.

Doxsee, 13 F.3d at 554 (“Matthews’ letter madecsjr reference to ‘a claim against’ Doxsee

-13-



by Brown. It specifically referretb Matthews having been ‘retaniido represent Brown against
Doxsee and the ‘Re:’ line of the letter was stylethe manner of an actual, present controversy:
‘Christian Brown v. Doxsee Sea Clam Company.”Therefore, the Court finds that the July 18,
2013 email, by itself, did not prade Henry Marine with suffieint written notice of NCBA'’s

potential damages claim. See, e.q., Complai®keanos Ocean Research Found., Inc., 704 F.

Supp. 412, 417 (S.D.N.Y. 1989) (finding that a lettas insufficient notice where it failed to
“blame Okeanos for the injuries or make it cléwat claimant intends to seek damages from

Okeanos”); Rodriguez Morira v. Lemay, 6593upp. 89, 91 (S.D. Fla. 1987) (finding that a

letter was insufficient notice because “[i]t d[wipt inform the Lemays of [the] [p]laintiff's

demand of a right or supposed right, blame them for any damage or loss, or call upon them for
something due [the] [p]laintiff. The fact thidile Lemays may have knowe [the] [p]laintiff's

demand is irrelevant; the document must inform them of this fact”).

NCBA also relies on a March 18, 2014 éztfrom Mercante, the counsel for Henry
Marine, to Kopilow, counsel for NCBA. (Hopks Decl., Ex. B.) Inhat letter, Mercante
indicates that Henry Marine waware that NCBA was “considering pursuing a claim against it
for repairs to the Atlantic Beach Bridge” basad“conversations” with Kpilow. (Id. at 1.)
However, Mercante does not eapl what Kopilow said toim during those conversations.

There is nothing in the letter wdm suggests that Henry Marinechegeason to believe that NCBA
was going to pursue a damagesrlaigainst it that exceeded thaue of the Dorothy J.

For example, had Kopilow responded to Mare’s March 18, 2014 letter by disputing
Mercante’s claim that Henry Marirveas not at fault for the accidieand suggesting that the cost
of repairing the bridge was substantial, tivanry Marine could guably have been put on

notice that NCBA’s damage claim exceeded tHaesaf Dorothy J._Cf. Doxsee, 13 F.3d at 554

-14-



(“Moreover, the itemization of medical bilis excess of $110,000 ckyawas sufficient to
inform Doxsee of the reasonable possibility thaubstantial damages claim for personal injury
in excess of $350,000 would beought by Brown.”).

However, Kopilow did not respond to Merc¢ats March 18, 2014 letter. Thus, the only
written notice that Henry Mare appeared to receive frddCBA was a vague July 18, 2013
email that does not reference any claim againstyelarine, let alone what it cost to repair the
Bridge. This, together with a vague referet@éconversations” regardg a potential claim, is

simply not enough to trigger the six-month statof limitations._See Complaint of Okeanos

Ocean Research Found., Inc., 704 F. Supp. 412, 4DNY. 1989) (“[T]he letter in the instant

action lacks the substance that would makenittece of claim within the meaning of section
185.").

In reply, NCBA, relying in Doxsee, states tlifatlenry Marine wasot clear as to the

extent of NCBA's claim, “the burden was on Henry Marine to inquire of the Authority regarding
this issue.” (NCBA Reply Menof Law at 4-5.) The Court finds NCBA’s argument to be
problematic for a number of reasons.

First, as discussed earlier, in Doxsee, thenfiféis attorney sent th vessel owner a letter
that specifically threatened it with litigationé provided an “itemization of medical bills in
excess of $110,000,” the value of the boarde $kcond Circuit founthis itemization of
medical to be “clearly . . . sufficient to inforjthe owner] of the reasonable possibility that a
substantial damages claim for personal injargxcess of $350,000 walbe brought by [the
plaintiff].” 1d. at 554. The court noted ghcta, “[e]ven if we were taonclude that the letter
was ambiguous as to the amount that woulddagyht by [the plaintiff]the burden to seek

clarification falls upon [th@wner].” 1d. at 555.

-15-



By contrast, here, neither the July 2813 email, nor the March 18, 2014 letter,
indicated the extent of the damages NCBA inalias a result of the Dexder 9, 2012 incident.
Under these circumstances, it would be unreadenatplace the burden of Henry Marine to
infer that NCBA might bring a damages claimnattlexceeded the value of the Dorothy J, as

NCBA contends._See Complaint of Okeanos Ocean Research Found., Inc., 704 F. Supp. at 417

(“A vessel owner is not required to infer thatremne may bring a claim; a claimant must make
his intentions clear in order to trigger thr sionth statute of limitations. Moreover, a rule
requiring a claimant to state higention clearly in order to statie running of the statutory time
limit will deter claimants from sending a vague lettethe hope that the gsel owner will fail to

file a timely petition.”);_se@lso Rodriguez Morira v. Lema@gbs9 F. Supp. at 91 (“[The letter]

does not inform the Lemays of [the] [p]laiifis demand of a right or supposed right, blame
them for any damage or loss, or call upon thensdéonething due [the] [p]laintiff. The fact that
the Lemays may have known of [the] [p]taifis demand is irrelevant; the document must
inform them of this fact.”).

Second, in support of its opposition to NCBA’s motion, Henry Marine submits a
December 20, 2012 report by Merryrose and Ca., (ftMerryrose”), a surveyor retained by
Henry Marine and its insurance company to eatd the damages caused to the Bridge as a
result of the December 9, 2012 incident. (HeMarine, Ex. B.) In the report, Merryrose
“estimate[d] the cost of repairs at about $325,000 to $375,000.” (Henry Marine, Ex. B.) In
addition, Henry Marine attaches a January 2332@port by Boswell Underwater Engineering
(“Boswell”), a firm allegedly hired by NCBA toonduct a survey of the damage to the Bridge.
(Henry Marine, Ex. D.) In the report, Boswell pictdd that the “overall i of repairs” to the

bridge would be $120,000. (Henry Marine, Ex. D.)
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NCBA does not offer any evidence disputingdé estimates, nor provide any reason why
it was not reasonable for Henry Marine to relytlbeam. As both of these surveys indicated that
the cost of repairs to the Bridge was sabsally less tan $530,000, the Court finds Henry
Marine had no reason to believe that NCBA wasdert a claim against it that would exceed the

value of the Dorothy J. See ComplaintMdrania Barge No. 190, Inc., 690 F.2d at 34 (“The

period would then begin to run only upon its appeathat there is a reasable possibility that
the claims would exceed the value of theshio hold otherwise would be to obligate a
shipowner to go to the expense of posting sgcand taking the other steps necessary to
commence a limitation proceeding when the claimant's specific representations demonstrate that
such a proceeding will be wholly unnecessary.”).

Based on the foregoing, the Court does not tivad Henry Marine hé sufficient written
notice that NCBA would seek damages in excesbetalue of the Dorby J prior to August 6,
2014, when it was served with the Damages Action complaint. As Henry Marine commenced
this Limitation Action within six months of that date, the Court finds dleison to be timely and
denies NCBA'’s motion to dismiss on that basis.

C. As to the Potential Conflict With the “Saving to Suitors” Clause

The convergence of the Damages Action, the Henry Marine Limitation Action, and the
Sterling Limitation Action forces the Court toonfront a recurring anshherent conflict in
admiralty law: the apparently exclusive juridgtha vested in admiralty courts by the Limitation

of Liability Act versus the presumption inviar of jury trials and common law remedies

embodied in the ‘saving to suit clause of 28 U.S.C. § 133B[.Complaint of Dammers &

Vanderheide & Scheepvaart Maats ClmestB.V., 836 F.2d 750, 754 (2d Cir. 1988).
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As noted, the Limitation Act was designetb“encourage the development of American
merchant shipping™ by limiting a ship owner’s liabyl to the value of his or her vessel and the

pending freight._ld. (quoting Lake Tanke&®srp. v. Henn, 354 U.S. 147, 150, 77 S.Ct. 1269,

1271, 1 L.Ed.2d 1246 (1957)). Once a limitationgaeding has been filed, the district court
“secures the value of the vesseb@mer’s interest, marshalsagins, and enjoins the prosecution

of other actions with respect to the claim§” E. Marine, Inc. v. Boody, No. 09-CV-5600 CBA,

2012 WL 4482794, at *5 (E.D.N.Y. July 5, 20X2port and recommendation adopted, No. 09-

CV-5600 CBA RLM, 2012 WL 4482772 (E.D.N.Y. Be 27, 2012) (quoting Lewis, 531 U.S. at
448). Thereafter, “in a proceeding known a®mcursus, the district courtsitting in admiralty
without a jury, determines ‘whether there wagligence; if there was negligence, whether it
was without the privity and kndedge of the owner; andlimitation is granted, how the

[limitation] fund should be disbuted.” Dammers, 836 F.2d at 755 (quoting Universal Towing

Co. v. Barrale, 595 F.2d 414, 417 (8th Cir. 1979)).
On the other hand, 28 U.S.C. § 1333 provide$hg[district courts shall have original
jurisdiction, exclusive of the courtd the States, of . . . [a]nywil case of admiralty or maritime

jurisdiction, saving to suit's in all cases all otheemedies to which they are otherwise entitled.”

28 U.S.C. § 1333(1) (emphasis added). This latterse is referred to dise “saving to suitors”
clause, and, as the Court discussed in dietég September 19, 2015 decision in the Damages
Action, the Supreme Court has integfed it to preserve a plaifits ability to pursue its common
law admiralty claims in state court where, unlikdederal courts, it maavail itself of common
law remedies, such as a jury trial. (Sept8mber 19, 2015 Order, Dkt. No. 14-cv-5197, at 15—

16); see also Dammers, 836 F.2d at 754 n. 4 (“Sa&wings clause has long been recognized as

meaning that in cases of concurrent jurisdictroadmiralty and common law, the jurisdiction in
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the latter is not taken away. Thessw is for the benefit of suitors, plaintiff and defendant, when
the plaintiff in a case of conaent jurisdiction chooses to sue in the common law courts, so
giving to himself and the defendaalt the advantages which such tribunals can give to suitors in

them.”) (quoting Waring v. Clarke, 46 U.S. (5 How.) 441, 460, 12 L.Ed. 226 (1847)).

Thus, the “saving to suitorglause and the Limitation Act present a conflict in cases
such as this because “[o]ne statute gives suib@sight to a choice of remedies, and the other
statute gives vessel owners the tigghseek limitation of liability in federal court.” Lewis, 531

U.S. at 448; see also Dammers, 836 F.2d at 75%Kéncising this equitable power, of course,

the admiralty court must necessarily deny thenadauts their right to pursue common law claims
before a jury . ... Such aresult is in diremtftict with the promise 028 U.S.C. § 1333 that the
exercise of admiralty jurisdian will not deny suitors their righo common law remedies.”).

To reconcile this conflict, the Supremew@t in Lewis v. Lewis & Clark Matrine, Inc.,

531 U.S. 438, 450, 121 S. Ct. 993, 1002, 148 L. Ed. 2d BE11] stated that distt courts have
“discretion to stay or dismiss Limitation Act pesxings to allow a suitor to pursue his claims in
state court” where the district court “satisfieslittieat a vessel ownerisght to seek limitation

will be protected][.]”

The Court in Lewis identified two situations where a court properly exercises its

discretion in staying a limitation proceeding iéeal court to allow a claimant to pursue its
claim in state court.

First, “when a lone claimant brings an action seeking an amount in excess of the
limitation fund, the district court nat lift the stay agaist other proceedings if that claimant
concedes the admiralty court’s exclusive judtdn to determine all issues relating to the

limitation of liability.” Dammers, 836 F.2d at 755; see also Lewis, 531 U.S. at 448-49 (“We

-19-



decided that the District Cowshould have dissolved the injuimn and allowed the employee to
proceed with his claim in state court, and iretd jurisdiction over the petition for limitation of
liability in the event that th state proceedings necessitated further proceedings in federal
court.”).

Second, “if the limitation fund, which repres¢githe value of the vessel and its cargo,
exceeds the aggregate of therlaito be made against itcancursus is unnecessary and the
district court must all claimants to proceed in otherdons.” Dammers, 836 F.2d at 755; see
also Lewis, 531 U.S. at 450 (“Where the valu¢hef vessel and the pending freight exceed the
claims, however, there is no necessity for thenteaance of the action in federal court.”).

Here, as noted, in the Damages Action, tber€Cissued a decision remanding the case to
state court so that NCBA could vindicate itghti under the “saving to gars” clause to pursue
its common law negligence claims against Havleyine, Olsen, and Sterling. (See September
19, 2015 Order, Dkt. No. 14-cv-5197, at 18.)

On the other hand, in the instant Limitati&ation, Henry Marine seks to vindicate its
federal right under the Limitation Act to limts liability arising fom the December 9, 2012
accident to the value of the Dorothy J. Similain the Sterling Limitation Action, Sterling has
also sought to vindicate its federal right to limst libility to the value ofhe Kelly. In both of
these actions, the Court has issued ordersreémgpthe prosecution ainy related actions,
including the Damages Action, pending thecome of these limitation proceedings.

These injunctions, which prevent NCBA frgaroceeding in state court, clearly impinge
upon NCBA's right under the “sawjto suitors” clause to pursuts common law negligence

claims in Nassau County Supreme Court.
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To deal with this potential conflict, in iteply memorandum, NCBA “represents that it
will discontinue its claim against Sterling Equipmdnc.” (NCBA Reply Mem. of Law at 6-7.)
According to NCBA, “[tlhe dismissal of the claim against Sterling would allow this court to
deny limitation . . . and, therefore, subject te #ingle claim exceptioto a limitation action.”
(Id. at 6.) There are a numbergybblems with NCBA'’s proposal.

First, there is no stipulation beforeet@ourt signed by NCBA and Sterling, and
therefore, the Court, particulgiwithout hearing from Sterling, is reluctant to assume, that
Sterling is “dismissed from the case.”

Second, and perhaps more importantly, a/&CBA dismisses its claim against
Sterling, that does not leave omlysingle claimant” in thisction. Instead, it leaves two
claimants in the limited fund in this actio@ne is NCBA, which has asserted a negligence
counterclaim against Henry Marine for iitde in the December 9, 2012 accident. (NCBA
Answer at 1 54.) The other$erling, which has assertedawounterclaims against Henry
Marine for indemnity and a breach of the irag warranty of workmanlike performance.
(Sterling Answer at 1 24, 25.) Thus, dismissal of NCBA'’s claim agaiesirsf will still leave
multiple claimants in this action and requir€aurt to determine liability and distribute the
limited fund provided for by the Dorothy J. Thusamcursus is necessary, and the single
claimant exception wouldot be applicable.

In its reply memorandum, NCBA contendsthaiut citing to any legal authority, that
Sterling’s claim “is solely forndemnification from Henry Marine,” and thus this claim does not
count for purposes of determining whether thadgke claimant” exception applies. The Court

disagrees.
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The Second Circuit in Dammers & Vanderheide & Scheepvaart Maats Christina B.V.,

supra, explicitly held that “claims for indemnifi¢i@n” constitute separate claims against ship
owners, and thus do not invoke the singlrobhnt exception. 836 F.2d 750, 757 (“As long as
there is a potential set of circumstances in Wiaicshipowner could be held liable in excess of
the limitation fund, the reasonable prospect of claims for indemnification should constitute a

multiple claimant situation nessitating a concursus.”); see alsb E. Marine, Inc. v. Boody,

No. 09-CV-5600 CBA, 2012 WL 4482794, at *(®.D.N.Y. July5, 2012) report and

recommendation adopted, No. 09-CV-5600 CBIAV, 2012 WL 4482772 (E.D.N.Y. Sept. 27,

2012) (*In this Circuit, which follows the majity view, third-partyclaims for contribution,
indemnification, and attorneyseés all constitute separate niaisufficient to create a multiple-
claimant situation requiring @ncursus.”) (citing Dammers, 836 F.2d at 757).

Thus, the dismissal of NCBA's claim agai&erling would not eliminate the need for a
limitation proceeding because Henry Marine is still subject to a claim for indemnification by
Sterling and a claim for negligence by NCBA whimight exceed the value of the Dorothy J.

However, the Second Circuit in Dammers dighlight a number of specific terms that
claimants could stipulate to in limitation pesdings which would sufficiently protect a ship
owner’s rights, and thus, permit a district courstay limitation proceedings. In particular, the
court found the following terms of a stipulatiorffgtient to protect a ship owner’s rights in a
limitation proceeding:

(1) “consent to waive any claim oés judicata relevant to the issue of limited

liability based on any judgmenbtained in the state court”;

(2) “concede [the] shipowner’s right tdigjate all issues relating to limitation in

the limitation proceeding”;

(3) “in the event there is a judgmentrecovery in any State Court actions in

excess of [the limitation fund,] whetheraagst the [petitioners], or any other

liable parties who may crogtaim or claim over against the [petitioners], in no
event will claimant[s] . . . seek tofemnce said excess judgment or recovery
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insofar as same may expose [petition&rdjability in excess of [the limitation
fund,] pending the adjudication of Limitatiar Liability in the District Court”;
and

(4) “if the [petitioners] are held to besmonsible for attornesf] fees and costs
which may be assessed against thera bg-liable defendant or party seeking
indemnification ... for attorney fees and soten such claims shall have priority
over the claim for [claimants].”

N. E. Marine, Inc. v. Boody, 2012 WL 4482794 at *11 (quoting Dammers, 836 F.2d at 757-59).

However, NCBA has not submitted a stipidat let alone one with these terms.
Therefore, although the Cdus aware of NCBA's rights undéine “saving to suitors” clause, it
is, in its discretion, unwilling to stay the Rl Marine Limitation Action until the claimants
have provided the Court with a stipulation thaid satisfy it that HenriMarine’s federal right
to a limitation proceeding in this Court would not be prejudiced by permitting NCBA and
Sterling to proceed with thestaims against Henry Marine Massau County Supreme Court.
Thus, the Court denies NCBA'’s motion to dissthis proceeding, without prejudice, and with
leave to renew as a motion to stay the limiagproceeding provided that the parties reach an
appropriate stipulation caaining terms similar to those outlined_in Dammers.

[ll. CONCLUSION

For the foregoing reasons, the motion by NCiBAlismiss this action is denied without
prejudice andvith leave to renew as a motion taythe Henry Marine Limitation Action
provided that the claimants agree to a stiputatibich protects Henry Mane’s right to seek
limitation of liability to the value of the Dorothy J.

SO ORDERED.

Dated: Central Islip, New York
September 29, 2015

/s Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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