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UNITED STATESDISTRICT COURT
EASTERNDISTRICT OF NEW YORK

Ne 15-CV-1380(JFB)(SIL)

GARDEN CITY APARTMENTS LLC,
Plaintiff,
VERSUS
XCEL PLUMBING OF NEW Y ORK, INC.,
DefendantThird-PartyPlaintiff,
VERSUS
EDI ARCHITECTURE P.C.ETAL.,

Third-PartyDefendants.

MEMORANDUM AND ORDER
Januaryl8, 2017

Doc. 84

JosePHF. BIANCO, District Judge:

Plaintiff GardenCity Apartments,LLC
(“plaintiff” ) brings this diversity action
againstXcel Plumbing of New York, Inc.
(“defendari) for breach of contract and
negligencaindeMewYork law.? Defendant
now movedor summaryjudgment pursuant
to Rule 56 of theFederalRules of Civil
Procedurandarguesthatplaintiff’s potential
recovery from defendantis limited by a
subrogationwaiver in the contractat issue.
For the reasonstatedbelow, themotionis
denied

! Defendanthas also filed a third-party complaint
againstseveralthird-party defendant§ECF No. 15),

|. BACKGROUND
A. Facts

The following facts are taken from the
parties’ affidavits and exhibits, as well as
their respectiveRule 56.1statemert of fact
(“Def.’s 56.1,”ECF No. 61-1; “Pl.’s 56.1”
and“Pl.’s 56.1 CounterstatementZCF No.
67-2; and “Def.’s 56.1 Counterstatement
Resp,” ECF No. 71). Unless otherwise
noted, thefacts are either undisputed or
uncontroverted. Upon consideration of the
motion for summaryjudgment, the Court
shall construe thefacts in the light most

but the instant motion doesnot concernthe claims
therein.
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favorableto plaintiff asthe nonmovingparty,
andwill resolveall factualambiguitiesin its
favor. See Capobiance. New York 422
F.3d 47, 50 n.12d Cir. 2001).

Thisactionarisesout of propertydamage
from afire atanapatmenthome community
ownedby plaintiff. (Def.’s 56.1 | 1,Pl.’s
56.1 1 1.) Pursuanto two tradecontracts
dated August 17, 2011 (the *“Trade
Contracts”), defendant contracted with
AvalonBay Communities, Inc.
(“AvalonBay”) to performplumbingandfire
protectionwork (the “Work”) at a project
locatedat 998 StewartAvenue,GardenCity,
New York (the “Property”). (Def.’s
56.1 11 2, 5PI.’s 56.1 11 2, 5.)Plaintiff is a
third-party beneficiary of the Trade
Contracts. (Def.’s 56.1 § 3P1.’s56.1 1 3.)

Both Trade Contracts include the

following provision:

32.INSURANCE

d. Property Insurance. The
Builder’s Risk or property insurance
purchased by OWNER provides
coverage for CONTRACTOR and
OWNER for loss ordamageto the
Work.  CONTRACTOR shall be
responsiblefor the insurance policy
deductible amount applicable to
damageo theWork and/ordamageo
other work caused by
CONTRACTOR. CONTRACTOR
shall procureandmaintain,atits own
expense, insurance for its own
propertyandequipmenstoredon the
site,off thesiteorin transit. OWNER
andCONTRACTORwaiveall rights
against each other and againstall

2 Defendantlaimsthatthe Policyis a“Builder’s Risk
Policy” (Def.’s56.11 9, whereagplaintiff claimsthat
thatit isan“All -Risk” propertyinsurancepolicy (Pl.'s
56.11 9. As discussednfra, this is a distinction
without a differencebecauseirrespectiveof the type

other contractorsor subcontractors
for loss or damageto the extent
reimbursedoy Builder’s Risk or any
other property or equipment
insurance applicable to the Work,
exceptsuchrights asthey may have
to the proceeds afuchinsurance. If
thepoliciesof insuranceeferredto in
this Sectionrequire an endorsement
or consenbf theinsurancecompany
to provide for continued coverage
where there is a waiver of
subrogation, th@arty procuringsuch
policies shall causethem to be so
endorsed or obtaisuchconsent.

(Def.’s 56.1 1 8;Pl.'s 56.1 { 8;Def.’'s 56.1
Ex. B, ECFNo. 61-3,at 19; Def.’s 56.1EXx.
C, ECF No. 61-4, at 19.) AvalonBay
carriesan insurancepolicy (the “Policy”) ?
thatcoverstheProperty,which insures“All
Risk’ of Direct physical loss or damage
including flood,earthmovementandBoiler
& andMachinerylnsurance”andincludes a
deductibles provision(Def.’s 56.1 T 9Pl.’s
56.1 1 9Def.’s 56.1Ex. E, ECFNo. 61-6,at
8, 11.) In addition, thePolicy providesthat
“upon payment ofany loss, [the] Insureris
subrogatedo all therightsof [AvalonBay]to
the extent of such payment,”and “[i] n the
event of any paymentunder this [P]olicy,
exceptwhere subrogationrights have been
waived,the Insureshallbe subrogatetb the
extent of such paymentto [AvalonBay’s]
rights of recovery therefore:. (Def.’s
56.1 1 9;Pl.’'s 56.1 | 9;Def.’s 56.1Ex. E at
42-43.)

On April 11, 2012, dire broke out and
damagedthe Property, resulting in a loss
valuedat $2,399,846.(Def.’'s 56.19110, 12;

of insurance policy carried by AvalonBay, the
subrogationwaiver in the Trade Contractsdoesnot
limit plaintiff's recovery against defendantto the
Policy deductible.



Pl1’s 56.19110, 12.) Pursuanto thePolicy,
AvalonBay paid a deductible of $254,301
and received reimbursement for the
remainder from its insurer. (Def.’s
56.11113-14;PI1.’s 56.19113-14.) Thetotal
costto repairthe plumbingandfire protection
work was $159,775. (Pl's 56.1
Counterstatement{§ 17-18; Def’s 56.1
CounterstatemeriResp 17-18.)

B. ProceduraHistory

Plaintiff commenced this action on
March17, 2015.(ECFNo. 1.) OnMarch 1,
2016, defendant moved for summary
judgment. (ECF No. 61.) Raintiff filed its
opposition onApril 1, 2016(ECF No. 67),
and defendantfiled its reply on April 18,
2016 (ECF No. 70). The Courtheld oral
argumenton May 4, 2016(ECF No. 72)and
has carefully considered the parties’
submissions.

Il. STANDARD OF REVIEW

The standad for summaryjudgmentis
well-settled. Pursuantto Federal Rule of
Civil Procedureb6(a), a courtmay granta
motion for summaryjudgment onlyif “the
movant showsthat there is no genuine
disputeasto anymaterialfactandthe movant
is entitledto judgmentas a matterof law.”
Fed.R. Civ. P.56(a); seealso Gonzalew.
City of Schenectady’28 F.3d 149, 158d
Cir. 2013). The moving party bears the
burden of showing thait is entitled to
summary judgment. See Huminski v.
Corsones 396 F.3d 53, 692d Cir. 2005).
Rule56(c)(1)providestha a

partyassertinghatafact cannot be or
is genuinely disputed must support
the assertion by: (A) citing to
particular parts of materialsin the

record, including depositions,
documents, electronically stored
information, affidavits or

declarations,stipulations (including

those made for purposes of the
motion only), admissions,
interrogatory answers, or other
materials; or (B) showing that the

materialscited do not establishthe

absenceor presenceof a genuine
dispute, orthat an adverse party

camot produceadmissibé evidence
to support thdact.

Fed.R. Civ. P.56(c)(1). Thecourt*is notto
weightheevidencebutis insteadrequiredto
view theevidencen thelight most favorable
to the party opposingsummaryjudgment,to
drawall reasonablenferencesn favorof that
party, and to eschew credibility
assessments.”AnnestyAm.v. Town ofW.
Hartford, 361 F.3d 113, 1222d Cir. 2004)
(quotingWeyantv. Okst 101 F.3d 845, 854
(2d Cir. 1996));seealso Anderson. Liberty
Lobby, Inc,, 477 U.S. 242, 248 (1986)
(summaryjudgmentis unwarrantedf “the
evidences suchthata reasonable jury could
returnaverdictfor the nonmovingparty”).

Once the moving party has met its
burden, the opposingarty “must do more
than simply show that there is some
metaphysical doubt as to the material
facts. . . . [T]he nonmovingpartymustcome
forwardwith specificfactsshowingthatthere
is a genuineissuefor trial.” Caldarolav.
Calabrese 298 F.3d 156, 16(2d Cir. 2002)
(alterationandemphasisn original) (quoting
MatsushitaElec. Indus. Co.v. Zenith Radio
Corp., 475U.S.574, 586-87 (1986))As the
Supreme Courstatedin Anderson “[i]f the
evidence is merely colorable, or is not
significantly probative, summaryjudgment
may be granted.” 477 U.S. at 249-50
(citations omitted). Indeed, “the mere
existenceof some alleged factual dispute
betweenthe partiesalonewill not defeatan
otherwise properly supportedhotion for
summary judgment.” Id. at 247-48



(emphasisn original). Thus, the nonmoving
party may not rest upon mere conclusory
allegations or denials but must set forth
concreteparticulars”showingthatatrial is
needed.R.G. Grp., Inc. v. Horn & Hardart
Co, 751 F.2d 69, 772d Cir. 1984) (quoting
SECv. ResearctAutomation Corp.585 F.2d
31, 33(2d Cir. 1978)). Accordingly, it is
insufficient for a party opposingsummary
judgment “merely to asserta conclusion

without supplying supporting arguments or

facts.” BellSouthTelecomms.nc. v. W.R.
Grace & Co.-Conn, 77 F.3d 603, 61%2d
Cir. 1996) (quotingResearchAutomation
Corp., 585 F.2cat 33).

[1l. DISCUSSION

Defendantmovesfor summaryjudgment
and requestghat the Courtdetermine,as a
matterof law, thatthe subrogatiomaiverin
the Trade Contracts limits plaintiff's
recovery from defendant to,at most, the
$254,301 deductiblpaidfor thefire damage
to the Property For the reasonsset forth
below,the Courtdisagrees

A. ApplicableLaw

Subrogatiorfallows aninsurerto standn
the shoes ofits insured and seek
indemnification from third parties whose
wrongdoinghascauseda lossfor which the
insureris boundto reimburse.” Kaf-Kaf, Inc.
v. Rodless Decoration#c., 90 N.Y.2d 654,
660 (1997). The “partiesto an agreement
may waive their insurer's right of
subrogation . .. .1d. However,“a waiverof
subrogation clause cannot be enforced
beyondthe scopeof the specific contextin
whichit appears Id. (citing S.S.D.W. Co.
Brisk Waterproofing Cq. 76 N.Y.2d 228
(1990).

In S.S.D.W. the New York Court of
Appeals construed a subrogatiomaiver

provisionin a “contractin which the owner
agreed to waive all rights against the
contractorfor damagesausedy fire ‘to the
extent covered by insurance obtained
pursuant to [the contract] or any other
property insurance applicalie the Work’.”
76 N.Y.2dat232. Theplaintiff arguedbased

onthislanguagethatthe

allocation of the risks and
responsibilities. . . [was] that the
owner must provide property
insurance protection coveringhe
contractor'sWorkandthe contractor,
in turn, must provide liability
insurancecoveringwhatevermproperty
damaget maycauseother tharnto the
Work itself. The waiver clause,
plaintiff sdid], permifted] the
owner’s insureto proceedgainsthe
contractor for property damage
causedby its negligencebut not for
damagecoveredby insurancewhich
the ownethasprovidedto protect the
contractors interest—i.e.,, damage
resultingto thecontractors Work.

Id. at 232-33 (citations omitted)
Accordingly, the plaintiff contendedthat,
“[a] s to suchdamage [outside of the Work],
therecanbe no subrogationgnd

[i] n theeventof aloss. . . involving
fire damageto the Work and areas
beyond the Work, thdamagesnay
be shared between the owner’s
insurer (which is responsiblefor so
much of the damageasoccursto the
Work) and the contactor’s liability

insurer (which, assuminghere is

liability, =~ must bear ultimate
responsibilityfor damages®utside the
Work).

Id. at 233.



The Court of Appeals agreedwith the
plaintiff —~and concluded that this
interpretationof the subrogation provision
gave“full effectto thebargainconceningthe
parties’respectivensuranceesponsibilitie’
undertheir contract. 1d. at 234. Thus, the
Court determinedthat the ‘waiver clause
bar[red]theclaim of the owner’s subrogde
the extentthat the damags sought[were]
coveredeither by: (1) ‘insurance obtained
pursuantto [the contrac}’ or (2) ‘any other
property insurancapplicableto the Work.”
Id. at 233 ¢itation omitted. Notably, the
Courtemphasizedhatit made

no difference whether the policy
underwhich subrogations sowght is
one which the owner purchased
specificallyto insuretheWork . . . or
some other policy covering the
owner’spropertyin which the owner
has also provided coveragefor the
Work. In either event, the waiver
clause, if given its plain meaning,
bars subrogation only for those
damagesoveredoy insurancewhich
the owner has providetb meetthe
requiremet of protecting the
contractor’s limited interest in the
building—t.e., damagedo the Work
itself.

Id. at233-34(emphasisadded).

In addition, the Courtoncludedhatthis
holding comported with its precedent
recognizing“the respectiveinterestsof the
owner and contractor under an owner’s

3 In addition, defendantarguesthat recentcaselaw
from New York andotherjurisdictions“callsS.S.D.W.
into questiorbothon philosophicalgroundsaswell as
due to the fact that it was decidedbasedupon very
specific contract languagethat is no longer being
utilized.” (Id. at10-14 & 10n.1.) Asdiscussednfra,
the New York casesand federal decisionsapplying
New York law thatdefendantitesaredistinguishable

property insurance policy during the course
of construction.” Id. at 234. Under New
York law, “the contactors insurablenterest
in the insured buildingextendsonly to the
tools, labor and materials which it has
furnishedandthe owner’s insured’sght of
subrogations barredonlyto theextentof that
insurableinterest. Id. (citing Paul Tishman,
Co. v. Carney &Del Guidice,Inc. 34 N.Y.2d
941, 942-43 (1974pff'g 320 N.Y.S.2d 396
(1st Dep’'t 1971)). In other words, the
“‘owner’s insureris barredfrom subrogation
only to the extentof propertyin which the
contractorhasan insurableinterest:i.e., its
toolsandthe laborandmaterialswhichit has
furnished.” Id. at 235.

B. Analysis

Defendant arguawatS.S.D.Ws holding
is “particularly limited to the specific
contract language applicable in that case,
and that the “contractual language in
S.S.D.Wis completely distinguishable from
the language at issue herein . . ..” (Def.’s
Mem. of Law in Supp. of Mot. for Summ. J.
(“Def.’s Br.”), ECF Nos. 6114 and 62, at 8.)
Defendant contends that thé&.S.D.W.
“waiver of subrogation provision was
speifically and inextricably tied to the
owner’s insurance procurement obligations
under the contract, which was an obligation
limited to an alrisk policy for the ‘Work,"”
and that, in contrast, the Trade Contracts
subrogation waiver “is exceedingly bread
.. insofar as its application is not linked to the
owner’'s insurance procurement obligation
at all.” (d. at 89.)° In sum, defendant’s

from S.S.D.Wbecauseghey concernedtontractswith
differently wordedsubrogatiorwaivers.

Further, the nonNew York cases upon which
defendantrelies and that explicitly or implicitly
disagreewith S.S.D.W. are of no momentin this
diversity action, wherethis Courtis obligated,under
the Erie doctrine,to apply substantivestateprecedent



position is thatunder the Trade Contracts,
“the owner and contractor specifically and
unequivocally agreed tavaive all rights
against each other for loss to the extent
reimbursed by the Builder's Risk Policy.”
(Id. at 9.) Thus, because the insurer has
already compensatedhll losses to the
Property—except for the deductiblethe
subrogation waiver limits plainfit recovery
from defendant to the unreimbursed
$254,301 deductible.ld. at9-10.)

Plaintiff argues that this action‘ien *all
fours’ with S.S.D.W. both in terms of the
operative contract language, as well as in
terms of the operative facts(Pl.'s Mem. in
Opp’n to Def.’s Mot. for Summ. J. (“Pl.’s
Br.”), ECF No. 67, at 9.) Specifically,
plaintiff asserts thatthe relevant contract
language in th&.S.D.Wcase is substantially
identical to thecontract language in this
case,” and thahe Court of Appealsholding
cabining theS.S.D.Wsubrogation waiveto
damages stemming from the work performed
by the contractor should obtain to the same
result here. I¢l. at2.)

The Court agrees with plaintiff that
S.S.D.Wis dispositive of defendant’s motion
in plaintiff's favor. Thesimilaritiesbetween
the S.S.D.W.waiver and the analogous
provisions in the Trade Contracts are striking.
As noted, thé&.S.D.Wcontract‘waivdd] all
rights against the contractor for damages
causedby fire ‘to the extent covered by

“to any issueor claim which hasits sourcein state
law.” In re Gaston& Snow 243 F.3d 599, 607 (2d
Cir. 200)). Becausethe breach of contract and
negligenceclaimsin this caseariseunderNew York
law, this Courtmustapplytheprinciplesarticulatedby
NewYork’s paramountribunal,the Courtof Appeals.
Fabozziv. Lexingtonins. Co., 601F.3d88,91-92 (2d
Cir. 2010) (“The toldings of New York’s highest
court, which it has never repudiated presumptively
control. Where lower state courts appearto have
misconstruedor ignored binding precedentwe are
obligedto follow the Courtof Appeals: (citing, inter

insurance obtained pursuant[tiee contract]
or any other propertywsurancepplicable to
the Work” 76 N.Y.2d at 232(emphasis
added) Likewise, in the instant casehe
Trade Contractstate that the

Builder’'s Risk or property insurance
purchased by OWNER provides
coverage for CONTRACTOR and
OWNER for loss ordamageto the
Work . . OWNER and
CONTRACTOR waive all rights
againsteach other . . .for loss or
damageto the extentreimbursedby
Builder’s Risk or any other property
or equipment insuranagplicableto
theWork. . . .

(Def.’s 56.1 1 8; Pl.’s 56.1 | 8; Def.’s 56.1
Ex. B at 19; Def.’s 56.1 Ex. C a®@lemphasis
added).) The Work under the Trade
Contracts consisted of plumbing and fire
protection improvements to the Property.
(Def.’s 56.1 11 2, 5; PI.'s 56.1 11 2, 5.)

Thus, the analysis undelS.S.D.W.is
straightforward. The Trade Contracts
prevent plaintiff from recovering from
defendant@ny lossto the Work to the extent
that those daages are reimbursed by
Builder’s Risk or other insurancédowever,
loss to the Property other than damages to the
Work—such as the dasiction of the
Property by fire—exceed “the scope of the
specific context in which [the subrogation

alia, Erie R. Co. v. Tompkins 304 U.S. 64, 79

(1938)). The Court of Appealshas not abrogated
S.S.D.W.and thereis thus no merit to defendant’s
effort to cast doubt on the “purported strength of

S.S.D.Ws legal precedent . . .” (Def.’s ReplyBr.,

ECF No. 70, at 7; seealso Tr. of May 4, 2016 Oral

Arg., ECF No. 75, at 6:17-19 (“S.S.D.W.has been
highly criticized for the findings baseduponthe facts
of thatcase.”).)



waiver| appears,Kaf-Kaf, 90 N.Y.2d at 660,
and, therefore, the waiver does not bar
recovery from defendant for those losses
notwithstanding any compensatory insurance
payments. As S.S.D.W. instructs, this
construction of the Trade Contracfgves
effect to“therespectieinterestsof theowner
and contractor” by recognizingthat “the
contractois insurableinterestin the insured
building extendsonly to the tools, laboand
materials which it has furnished and the
owner’s insured right of subrogationis
barred only to the extent of that insurable
interest. 76 N.Y.2d at 234.

Accordingly, there is no merit to
defendant’'sargument that thecope of the
subrogation waivein the TradeContractds
“exceedingly broadethan that contained in
S.S.D.W.insofar as its application is not
linked to the owner’s insurance procurement
obligation at all.” (Def.’s Br. at 9.Like the
contract inS.S.D.W.the insurance obligation
here required that anYBuilder's Risk or
property insurance provifle coverage for
CONTRACTOR and @/NER for loss or
damage to the Work and the Trade
Contracts waivedlaims“for loss or damage
to the extent reimbursed by Builder’s Risk or
any other property or equipment insurance
applicable to the Work . . ” (Def.’s
56.1 1 8; Pl.’s 56.1 | 8; Def.’s 56EKk. B at
19; Def’s 56.1 Ex. C at 19 (emphasis
added).)Thus, here isaclear nexus between
the scope of the insurance obligation and the
subrogationwaiver in the Trade Contracts
and the Work performed by defendant under
those agreements, and this linkagacks the
facts inS.S.D.W. See75 N.Y.S. 2d at 231
(noting that Article 17.3 requires that the

4 Atl. Specialitylns. Co. v. AE Outfitters Retail Co.,
No. 07 CIV. 8508 (LAP), 2014 WL 1918718
(S.D.N.Y. May 12, 2014) and St. John’s Univ. v.
Butler RogersBaskettArchitects,P.C., 938N.Y.S.2d
578 (2d Dept 2012) aresimilarly distinguishableon
their facts becausethey analyzed the scope of

owner: ‘purchase and maintain property
insuranceaupon the entire Work at the sii@
the full insurable value thereof,” and that
“Article 17.6 provides:‘[tlhe Owner and
Contractor waive all rights against each other
for damages caused by fire or other pedls
the extent covered by insurance obtained
pursuant to this Article or any other property
insurance applicable to the Wadik

Further,defendant’s attempt to distinguish
S.SD.W. by citing a non-binding
intermediate appellate decisidmom New
York and a federal case that reached the
opposite conclusignis unavailing because
those decisions concerned contracts with
materially  different waer language
reflecting a pos6.S.D.Wchange in a model
contract formulated by the American Institute
of Architects. See Allianz Ins. Co. of Canada
v. Structure Tone (UK), IncNo. 03 CIV.
0833 (KMW), 2005 WL 2006701, at *8
(S.D.N.Y. Aug. 15, 2005)“Here, because
the contract at issue is significantly different
from the one considered ifS.S.D.W—
indeed, it contains changes effectuated
specifically in response tf5.S.D.W—this
court is not similarly constrain€dt. Mu
Chapter Of Sigma Pi Fraternity Of U.S. Inc.
v. Ne. Const. Servs. In@09 N.Y.S.2d 677,
677 n.2 (3rd Dep 2000) (“To the extent
defendant relies updrs.S.D.W.in urging a
contrary result, we need note only that the
Court of Appeals in [S.S.D.W. was
considering the effect of a waiver clause
contained in the 1976 version of the
American Institute of Architect's contract.
Such clause has since been amended for the
express purpose of overcoming the holding
in [S.S.D.W.”).%* Moreover, the Court of

subjugatiorwaiverswithin the contextof agreements
thatdid nottrackthelanguageof theS.S.D.Wcontract
or the TradeContractsatissuehere.



Appeals specifically rejected as inapposite
two of the cases that defendant cites kere
TrumpEquitable Fifth Ave. Co. v. H.R.H.
Const. Corp. 485 N.Y.S.2d 651st Dept),
affd, 66 N.Y.2d 779 (1985), andokio
Marine & Fire Ins. Co. v. Employers Ins. of
Wausauy 786 F.2d 101 (2d Cir. 1986)See
S.S.D.W.76 N.Y.2dat 2362

Although the parties dispute whether the
insurancePolicy covering the Property is a
“Builder’s Risk Policy’ (Def.’s 56.1 { Dor
an “All-Risk’ general property insurance
policy (Pl's 56.1 T 9), thatdistinction is
immaterial underS.S.D.W. As noted,the
Court of Appeals held that

[it makesno difference whether the
policy under which subrogation is
sought is one which the owner
purchased specifically to insure the
Work . . . or some other policy
covering the owner’'s property in
which the owner has also provided
coverage for the Work In either
event, the waiver clause, if given its
plain meaning, bars subrogation only
for those damages covered by
insurance which the owner has
provided to meet theequirement of
protecting the contractor’'s limited
interest in the buildingH.e., damages
to the Work itself.

5 Defendantalso cites myriad federaland statecases
applying nonNew York law and as noted suprg

those decisions are therefore inapplicable

Accordingly, the Courtdoesnotdiscusshem

6 Defendant'selianceon St.Paul Fire & Marine Ins.
Co.v. UniversalBuildersSupply 409F.3d73, 84 (2d
Cir. 2005) for the propositionthat “New York law
recognizesa distinction betweenproperty insurance
andliability insurane” is misplaced. In St.Paul, the
SecondCircuit consideredhe questionof whethera
subrogatiorwaiver provision was unenforceablalue
to breachof contract. Id. at 83. The SecondCircuit
held that the contract at issue only required

76 N.Y.2d at 233-34 (emphasis added).

So, too, do the Trade Contracts explicitly
link the subrogation waiver with “Builder’s
Risk or any other property or equipment
insuranceapplicable to the Work . . .”
(Def.’s 56.1 | 8; Pl.’s 56.1 | 8; Def.’s 56.1
Ex. B at 19; Def.’s 56.1 Ex. C at 19 (emphasis
added).) In other words, it does not matter
whether the Property carried Builder's Risk
insurarce applicable only to the Work or a
broader form of insurance that ensured other
risks in addition to damage to the Work; in
either case, the subrogation waiver is limited
to compensable damages or loss to the Work.
Accordingly, defendant is wrong to adgse
that “by the plain terms of the waiver
subrogation clause, plaintiff has waivadtiof
its rights with respect to such damages
reimbursed by plaintiff's policy regardless
of what it would now like to call this
policy . ...” (Def.'s Reply Br. at &)

Finally, defendant contends thathe
Trade Contracts are materially different from
the agreement inS.S.D.W.because they
provide that “CONTRACTOR shall be
responsible for the insurance policy
deductible amount applicable to damage to
the Work and/or damage to other
work caused by CONTRACTOR.” (Def.’s
56.1 1 8; Pl.’s 56.1 | 8; Def.’s 56.1 Ex. B at
19; Def.’s 56.1 Ex. C at 19.) dbendant
argues that this language shows that “the

subrogationwaiversto beincludedin Builder’s Risk
and propertyinsurancepolicies, ratherthan liability
insurancepolicies,andbecauséhe insuranceatissue
was for generalcommercialliability, there was no
breachof contractfor failureto includeawaiverin that
policy. Id. at85. St.Paulis inappositeherebecause
the merefact thatthe “subrogationandwaiver clause
[did] not purportto deal with liability insurance”in
that case,id., hasno bearingon constructionof the
TradeContractswhich clearlylimit their subrogation
waiver to lossto the Work to the extentthat those
damagesare reimbursedby Builder’'s Risk or other
propertyor equipmeninsurance.



parties clearly contemplated the allocation of
risk for property damage to both ‘Work” and
nonwork caused by [defendant], armhly
assigned [defendant] the obligation to pay the
[P]olicy deductible.” (Def.’s Reply Br. at 11;
see alsdef.’s Br. at 1415.) “In interpreting

a contract under New York lawyvords and
phrases. . . shoud be given their plain
meaning, and the contract'should be
construed so as to give full meaning and
effect to all of its provisions. LaSalle Bank
Nat’l Assh v. Nomura Asset Capital Corp.
424 F.3d 195, 206 (2d Cie005) (citation
omitted). “[A] court should not adopt an
interpretation which will operate to leave a
provision of a contract without force and
effect.” Amaranth LLC v. J.P. Morgan
Chase & Ca.888 N.Y.S.2d 489, 493 (1st
Depgt 2009) “Courts may not ‘by
constrution add or excise terms, nor distort
the meaning of those used and thereby make
a new contract for the parties under the guise
of interpreting the writing” Riverside S.
Planning Corp. v. CRP/Extell Riverside,
L.P., 13 N.Y.3d 398, 404 (2009).

Applying these principles, it is clear that
the deductible provisioroperates separdye
from the subrogation waiver and imposes an
obligation on defendasntirrespective of its
liability for other loss—to re-pay the Policy
deductible *“applicable to damage to the
Work and/or damage to other work caused
by” defendant. However, limiting plaintiff's
recovery in this action to the deductible
amount would render the subrogation waiver
meaningless As discussed, that provision
only bars claims for damage tohe Work
insdfar as insurance compensates that,loss
and it thus contemplates a navaiver of
liability for damages to noelVork aspects of
the Property Therefore the subrogation
waiver does not preclude plaintiffrdm
asserting claims for nework damages, and
the deductible provision merely requires
defendant to pay thePolicy deductible

notwithstanding the megbf those claims; it
does not constrain plaintiff's recovery in an
action such as the instant case. In other
words, the deductible provision in the Trade
Contrads sets a floor, rather than a ceiling,
when plaintiff seeks recovery for damages to
the Property other than loss to the Work.

In sum,S.S.D.Wcompels the conclusion
that the subrogation waiver in the Trade
Contractsdoes not prevent plaintiff from
recovering from defendant more than the
deductible amount paid under the Policy
because the plainahguage of the Trade
Contracts limitghe waiver to any loss to the
Work performed by defendant.

V. CONCLUSION
For the foregoing reasons,the Court

denies defendant’s motion for summary
judgment(ECFNo. 61)in its entirety.

SOORDERED.

JOSEPH-. BIANCO
United StateDistrict Judge

Dated: Januaryl8, 2017
Centrallslip, NY
*k*%k
Plaintiff is represented by Daniel Q.

Harringtonof CozenO’Connor, 190Market
Street, Philadelphia, Pennsylvania 19103.
Defendant is representedby Braden H.
FarberandRichardBrian Camardaof Farber,
Brocks & Zare L.L.P., 400Garden City
Plaza, Suite 100, GardenCity, New York
11530.
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