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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

______________________________________________________________ X
JULIO COLON

Plaintiff, ORDER

CV 15-2157 JMA) (SIL)
-against

SAM TELL AND SON, INC. et al

Defendand.
______________________________________________________________ X

LOCKE, Magistrate Judge:

Present} before the Court is Defendar®am Tell & Son Inc., Marc Te)land Daniel
Saltzman’s(“Defendants) letter motion for anorderdeeming admittedhe fifteen requestsset
forth in their requestsfor admissiors (“Requests for Admissi@l), and the csts and fees
associated with themotion. SeeDocketEntry (“DE”) [25]. For the reasons set forth below, the
motion is denied.

Defendants served their first set of Requests fdmAssiors on April 6, 2016.See idat 1.
Plaintiff rejected such requests as untimely because they were served aftdarth 1, 2016
deadline setorth in this Court’s Scheduling Ordéor service of firstsets ofinterrogatories and
document demanddd.; DE [25-2] at 2. Nonetheless, Plaintiff served responses to the Requests
for Admissiors on May 23, 2016 SeeDE [26-1] at 7. Defendants argue that the requests must be
deemedadmitteddue to Plaintiff'sfailureto respond with a written answer or objection within 30
daysof service of the Requests for Admisspwhich Defendants calculate as May 9, 201& D
[25] at 2.

As aninitial matter, Defendant®Requests for Amissiors were timely. According to the
Scheduling Order issued by this Court on February 9, 2016, the March 1, 2016 deadiset@ppl

“[s]ervice of first interrogatories and document deman@4’[21]. Requets foradmissiors are
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notaddressed The purpose of this initial deadline is to make suredisabvery commences in a
timely fashion Because “[rlequests for [hissionsare not a discovery device much like
interrogatories, demand for documents or depositions, nor are they to be consideredisnbsti
for them; Dash v. Seagate Tech. (US) Holdings, ,IA&CV-6329 2015 WL 4257329, at *16
(E.D.N.Y. July 14, 2015)(quding Henry v. Champlain Enters., Inc212 F.R.D. 73, 77
(N.D.N.Y.2003)), service of such requests after the March 1, 2016 deadlapraper.

However,the Courtdeclines as a matter of discretion to deadmitted Defendants’
Requests for Admissien SeePaniagua v. Walter Kidde Portable Equip., Indo. 15 CIV. 1858,
2016 WL 1718254, at *8 (S.D.N.Y. Apr. 27, 20Xg)T]he failure to respond in a timely fashion
does not require the court automatigadi deem all matters admitted.”) (quotibgcal Union No.

38, Sheet Metal Workers' Int'l Ass'n, AELO v. Tripodj 913 F. Supp. 290, 294 (S.D.N.Y. 1996))

In its opposition letter, Plaintiff challenges Defendants’ mqtiooting that it hal served the
responses on May 23, and that the delay was caused by recent settlemssibdis@ntered into
between the partiesSeeDE [26]. Construing Defendants’ opposition letter as a request for an
extension of time to respond, the Cagndints sah an extension arakclines to deem the requests
admitted. SeeTangorre v. Mako's, Inc01 CIV 4430, 2002 WL 206988, at *6 (S.D.N.Y. Feb. 8,
2002)(citing Fed. R. Civ. P. 36(b))'If a response is untimelyhe Court may, in its discretion,
excuse the latenes$ the response, when: (1) the presentation of the merits of the action will be
served; and (2) there is no prejudice to the party who obtained the adi)sditane,the requests
appearelevant to Defendants’ affirmative defenses, and, as suppportthe presentation of the
merits of the action.Further as the responses were only 14 days late, the Court perceives no
prejudice to Defendasby denying the motion Finally, Plaintiff’s failure to answer was not the

result of a lack of good faith, but rathe¥cause¢he parties were engaged in settlement discussions



and Plaintiff's counsel believed the negotiation “would be more effective if ukdartaithout
continued motiorpractice” DE [26] at 1;seeDonovan v. Buffalo Downtown Dump Truck Serv.
& Supplies, Ing.No. CIV-82-580E, 1985 WL 186690, at *4 (W.D.N.Y. Apr. 12, 1985)lthough
the failure to take any action within the prescribed period results in the aamagéacts stated
therein, a court has discretion to permit a party to file an answer to such redpsesfLent to the
expiration of the time period when the delay was not occasioned by lack of gocahthmvhen
the untimely response has not unduly prejudiced the requesting’)parfiherefore the Court
extends the time for Plaintiff to respond to May 23, 2016, and finds the responses timely.
Accordingly, Defendants’ motion for an order deeming admittedr tRequests for
Admissons is denied, along witheir request for the costs and fees assodmith this motion.

Dated:Central Islip, New York SO ORDERED:
June 29, 2016

s/ Steven I. Locke
STEVEN I. LOCKE
United States Magistrate Judge




