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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

______________________________________________________ X
MALEK HARRISON, :
Plaintiff,
-against X ORDER
) 15-CV-2712 (JFB)(AKT)
COUNTY OF NASSAU, ET AL., :
Defendants. :
______________________________________________________ X

JOSEPH F. BIANCO, District Judge:

Pro seplaintiff Malek Harrison brings this civil rights actioander 18 U.S.C. 8983
against the County of Nassau and Nassau County DetdRtimald Rispofi for false arrest;
malicious prosecutig police misconduct;prosecutorial nsconduct; abuse of power;and
conspiracy to deny plaintiff's constitutional right to due process and aiédir 8everal motions
are presentlpending before the Court: (1) plaintiff’s motion for reconsideration of the portion of
the Court’s August 1, 2016 Memorandum and Ottiat dismissed Assistant District Attorney
Carolyn Abdenour from this case (ECF No. 55); (2) plaintiff's motion to recuggsiiate Judge
Tomlinson (ECF No. 79); and (3) motions for summary judgment (ECF Nos. 53, 71).

On April 6, 2018, the Court referred thmeotions for summary judgment to Magistrate
Judge Tomlinson for a report and recommendation. (ECF No. 75.) On August 31, 2018,
Magistrate Judge Tomlinson issued a Report and Recommendation (“R&R,” ECF No. 82),
recommending that plaintiff's motion faummary judgment be denied and defendants’ €ross

motion for summary judgment be granted.

LIn its August 1, 2016 Memorandum and Order on defendants’ motion for judgméme greadings, the Court
dismissed the Nassau County Police Department, the Nassau Cdstritt Bttorney’s Office, and\ssistanDistrict
Attorneys Jhounell€unningham ashCarolynAbdenour from the cas€ECF No. 29.)
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As explained below, plaintiff’'s motions for reconsideration and for MagistrateeJudg
Tomlinson’s recusal are both denied. Furthedler ade novostandardthe Court adopts the
thorough and welteasoned R&R in its entirety. Accordingly, plaintiff's motion for summary
judgment is denied and defendants’ motion for summary judgment is granted.

. Plaintiff's Motion for Recusal

Plaintiff's motion to recuses based on his assertions that Magistrate Judge Tomlinson’s
rulings are biased against hinSeg generallECF No. 793

A judge’s recusal is required in “any proceeding in which his impartialithmegasonably
be questioned.” 28 U.S.C. § 455(a). Under Section 455(a), the standard is “whether are object
and disinterested observer, knowing and understanding all of the facts and circumstarides
reasonably question the court’s impartialit$a’E.C. v. Razmilovi@38 F.3d 14, 29 (2d Ci2013).
The Supreme Court has made clear that “judicial rulings alone almost pegétute a valid basis
for a bias or partiality motion.’Liteky v. United State$10 U.S. 540, 555 (1994). Unfavorable
rulings may constitute a valid basis for recufstiey “show reliance upon an extrajudicial source”
and do constitute a valid basis if they “reveal such a high degree of favoritismgorasita as to
make fair judgment impossible.ld.; see alsoSheet Metal Workers’ Nat’l| Pension Fund v.
AmodeoNo.09-CV-0121 (SJF) (ARL), 2016 WL 3080807, at *(®.D.N.Y. May 27, 2016)Da
Silva Moore v. Publicis Group8&68 F. Supp. 2d 137, 154 (S.D.N.Y. 2012). Judicial rulings can
“only in the rarest of circumstances evidence” the requisite degree ofiwoiLiteky, 510 U.S.

at 551.

2 Plaintiff addresses the motion for recusal to this Court. Moreover IR&R, Magistrate Judge Tomlinson left the
resolution of the recusal motion to this Court. Accordingly, the Gaillraddresshe motion which is, in essence, a
motion for this Court to reassign the case to another magistrate judge
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Here, paintiff fails to meet this exceedingly high standard for rechaakd on Magistrate
Judge Tomlinson’s rulingsThere is no indication that Magistrate Judge Tomlinson’s rulings were
derived from any extrajudicial sourceNor have those rulings exhibited any favoritism or
antagonism towards either side. Moreover, to the extent plaintiff alleges layimiproper
conduct, those allegations are completely unsubstantiated and baseless. Agcqidingff's
motion to recuse Magistrate Judge Tomlinson is dehied.

[I. Plaintiff's Motion for Reconsideration

Also pendingbefore the Court is plaintiff's motion for reconsideratioihnthe Court’s
August 1, 2016 Memorandum and Order (the “August 2016 Order,” ECF No. 29), which, among
other things, dismissed the claims against defendant Carolyn Abdenour basedolote abs
prosecutorial immunity (ECF No. 554

Motions for reconsideration may be filed under Federal Rules of Civil Procedurenb9(e)
60(b). The standard for granting a motion for reconsideration under Rule 59(e)dfs &std
reconsideration will generally be deniedHerschaft v. N.XC. Campaign Fin. Bd139 F. Supp
2d 282, 283 (E.D.N.Y. 2001) (citation omitted). “A motion for reconsideration is appropriate
when the moving party can demonstrate that the Court overlooked ‘controlling decisiactsiak f
matters that were put before it on the underlying motiomnd .which, had they been considered,
might have reasonably altered the result before the coud.’(quotingRange Road Music, Inc.

v. Music Sales Corp90 F. Supp. 2d 390, 392 (S.D.N.Y. 2000)). “Alternatively, the movant must

3 As discussed more thoroughly below, although the Court denies plaimtftoon for recusal, the Court has
conducted ae novaeview d the parties’ motions for summary judgment and the bases therafoféydependently
of the R&R concludes that plaintiff's motioshould bedenied and defendants’ motion shoulddsantedfor the
reasons set forth in the R&R

4The R&R notes that plaintiff improperly addressediwtion for reconsideration to Magistrate Judge Tomlinson,
and recommends that the Court deny the motion with leanen&w it. In the interest of judicial economy, however,
the Court addresses the tioo now.



demonstrate ‘the need to correct a clear error or prevent manifest injusteteat’284 (quoting
Griffin Indus., Inc. v. Petrojam, Ltd72 F. Supp. 2d 365, 368 (S.D.N.Y. 1999)).

Rule 60(b) permits the Court to relieve a party from an order in the event takejis
inadvertence, excusable neglect, newly discovered evidence, fraud, or in exteptiona
extraordinary circumstances¢douse v. Sec’y of Health & Human Seré88 F.2d 7, 9 (2d Cir.
1982). Specifically, Rule 60(b) provides that relief may be granted for the folloeasgns:

(1) mistake, inadvertence, surprise, or excusable neglect; (2) newly detove

evidence that, with reasonable diligence, could not have been discovered in time to

move for a new trial under Rule 59(b); (3) fraud (whether previously called intrinsic

or extrinsic), misrepresentation, or misconduct by an opposing party; (4) the

judgment is void; (5) the judgment has been satisfied, released, or discharged; it is

based on an earlier judgment that has been reversed or vacated; or applying it
prospectively is no longer equitable; or (6) any other reason that justifids relie
Fed. R. Civ. P. 60(b). Rule 60(b) is “extraordinary judicial relief” and carmddeg “only upon
a showing of exceptional circumstancedNemaizerv. Baker,793 F.2d 58, 61 (2d Cir. 1986);
accord United States v. Bank of N.¥4,F.3d 756, 759 (2d Cir. 1994).

Here, plaintiff argues that newly discovered evidead alleged misrepresentations by
defendantsvarrantreconsideration of the August 2016 Ord&pecifically, plaintiff argues that
discovery revealed that Abdenour was &atv Assistarit for the Nassau County District
Attorney’s Office (“NCDAQ”), and not an Assistant District Attorney, when she assisted in
prosecuting plaintiff Thus, plaintiff urges, Abdenowras not entitled to prosecutorial immunity.

Defendant Nassau County submitted a memorandum of law and accompanyingideclara
in opposition to plaintiff's motion. (ECF No. 64.) Those materials explain that Abderasur w
required to use the title of “Law Assistant” while awaiting admission tiNgwe York State Bar
and that Abdenour “perform[ed] the duties of a prosecutor in the NCDAO betweem®er 20,

2013, when she was hired directly out of law school, and April 2014, when she was fully admitted

to the bar in the State of New York.” (ECF No-b4ét 3 see als&CF No. 64 6.) For example,



Abdenour was tasked with “writing motions, presenting felony and misdemeanor mations i
Nassau County District Court, Part 9, and drafting and revising accusatownests.” (ECF
No. 64 7.) As for plaintiffs criminal prosecution, Abdenour “revis[ed] the accusatory
instrument, and was involved in the omnibus motiond:)

Plaintiff has not satisfied the standard essary for the Court to reconsider the August
2016 Order. Plaintiff points to no authority for his argument that AbdentLais Assistant”
title is determinative of whether she wasfact,a prosecutor during thelevant time period, and
the Court concludes that it is not. In any event, it is well established that albisotutaity
protects both “prosecutors, apeérsons working under their directipwvhen they function as
advocates for the state in circumstam@atimately associated with the judicial phase of the
criminal process.” E.g, Bernard v. Cty. of Suffoll356 F.3d 495, 502 (2d Cir. 200@mphasis
added) As amplysupported by defendantdeclaration in opposition to plaintiff’'s motioand as
plaintiff's own filings in this casedemonstrateAbdenour was acting for the NCDAO and, in
particular,under the direction dkssistant District Attorney Cunningham, during the relevant time
period. Accordingly, plaintiff's motion for reconsideration is @eh

[ll. The Motions for Summary Judgment

Finally, alsopending before the Court are motions for summary judgment. (ECF Nos. 53,
71.) As noted above, the Court referred these motions to Magistrate Judge Tomhdsam a
August 31, 2018, Magistrate Judge Tomlinson issued the R&R recommending that defendants’
motion for summary judgment be granted and plaintiff's motion for summary judgmenmntibd.de
(ECF No.82.) The R&Rdirected that any objections filed within fourteen (14) days of service of
the same. (R&R at 46.) The deadline has since passed, and no party has filed am.objecti

Where there are no objections, the Court may adopt a report and recommendation without

de novaeview. See Thomas v. Ard74 U.S. 140, 150 (1985) (“It does not appear that Congress



intended to require district court review of a magistrate’s factuabat ®nclusions, underde
novoor any other standard, when neither party objects to those findirgge"glso Mario v. P &
C Food Mkts., InG.313 F.3d 758, 766 (2d Cir. 2002) (“Where parties receive clear ndtibe o
consequences, failure timely to object to a magistrate’s report and recomeogatiates as a
waiver of further judicial review of the magistrate’s decisiorcf)28 U.S.C. § 636(b)(1)(&nd
Fed. R. Civ. P. 72(b)(3) (requirirte novareview afer objections). However, because the failure
to timely objectis not jurisdictional, a district judge may excuse the failure to object in a timely
manner and exercise its discretion to decide the case on the merits to, fplegxaavent plain
error. See Cephas v. Nass8 F.3d 98, 107 (2d Cir. 2003) (quotifijomas474 U.S. at 156

Here, d#hough the Court has denied plaintiffs motion to recuse Magistrate Judge
Tomlinsonand no party has objected to the R&R, the Coastonductedts owndenovoanalysis
(independent of the R&R), and grants defendants’ motion for summary judgment and denies
plaintiff's motion for summary judgment directtgr the reasons set forth in the R&R.

IV. Conclusion

For the foregoing reasond, IS HEREBY ORDERED thaplaintiff’s motionsfor recusal
of Magistrate Judge Tomlinson (ECF No. 79) and for reconsideration of the Court’'st Ayugus
2016 Memorandum and Order (ECF No. 55) are denidd.IS FURTHER ORDERED that
plaintiffs motion for summary judgment (ECF No. 53) is depniaadd defendants’ motion for
summary judgment (ECF No. 71) is granted. The Clerk of the Court shall enter judgment
accordingly and close the case.

IT IS FURTHER ORDERED that dafdants shall serve a copy of ti@sder onpro se

plaintiff, and file proof of service with the Court.



The Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal from this Order
would not be taken in good faith, and, therefore, in forma pauperis status is denied for the purpose

of any appeal. See Coppedge v. United States, 369 U.S. 438, 444-45 (1962).

SO‘ ORDERED

Dated: September 24, 2018 Josgph F. Bianco
Central Islip, New York Un#ed States District Judge




