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By: Jonathan A Tand, Esq., Of Counsel
New York State Attorney General
Attorneys for the Defendants
200 Old County Road, Suite 240
Mineola, NY 11501

By: Ralph Pernick, Assistant Attorney General
SPATT, District Judge.

This case arises from allegations by therRifiiNancy Falcon (the “Plaintiff’) that her
current employers the Defendants City Univigref New York (“CUNY”) and Queens College
at CUNY (“Queens College” and lbectively, the “City Defendantg”discriminated against her
on the basis of her gender iroldation of Title VII of the Cvil Rights Act of 1964, 42 U.S.C. 8
2000e et seq. (“Title VII"), and on the basis of hge in violation of the Age Discrimination in
Employment Act of 1967, 29 U.S.C.A. § 621 &f.S€ADEA”), by failing to promote her from
an Assistant District of Plib Safety position to a Directaf Security position and later

demoting her to an allegedly subordinate positin addition, she asserts that the City

Defendants retaliated against her in violation of Title VIl and ADEA for objecting to their
1
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alleged discrimination. Fingl] she asserts a claim under43.C. § 1983 (“Section 1983")
against the City Defendants for their alleg#mlation of her rightsecured under the Equal
Protection Clause of tiféourteenth Amendment.

Presently before the Court is a partration pursuant to Federal Rules of Civil
Procedure (“Rules”) 12(b)(1) and 12(b)(6)dismiss the Plaintiff's claims against the City
Defendants under the ADEA and Section 1983@rereign immunity grounds, as well as all
claims against the Defendant Queens Collegso Before the Court & cross-motion by the
Plaintiff pursuant to Rule 15(a)(2) for leave to amend her complaint a second time to add three
individual Defendants Felix Matos RodrigueR{driguez”), Pedro Pineiro (“Pineiro”), and
Rufus Massiah (“Massiah”).

For the reasons set forth below, the Cityddelants’ partial motion to dismiss is granted
and the Plaintiff's cross-motion for leave to amend is denied.

. BACKGROUND

A. As to the Allegations

The following facts are drawn from tfiest amended complaint (“FAC”) unless
otherwise stated.

The Plaintiff is a female, approximatelyisi-three years old, and a resident of Queens
County.

CUNLY is the public universitgystem of New York City. Queens College is a senior
college within CUNY’s network.

In 1984, CUNY hired the Plaintiff as an Assist Director of Public Safety/Security at

Queens College. The FAC does not specify theni#fiéé duties or job reponsibilities.



According to the FAC, the Department of Public Safety at Queens College was
historically “male dominated.” To that endetRAC alleges “upon information and belief’ that
CUNY has never employed a female as Bhrector of Public Safety/Security.

Over the course of her tenure at Queen&@e, the Plaintiff earned several awards and
commendations for her service and was by albacts, a hard-working, dependable, and loyal
employee. At an unspecified point in her tenure, the Plaintiff servad Asting Director of
Public Safety/Security. However, she waver promoted to the Director position.

In that regard, in 2000, 2002, 2004, 2005, and 2007, the Plaintiff applied for the Director
of Security position. However, the City Daftants decided not to promote her and instead
promoted Pineiro, a male candidate, whogatily was less qualified and younger than the
Plaintiff. At unspecified timeghe Plaintiff complained to éhCity Defendants regarding their
failure to promote her in favor of a younger medadidate. Apparently, the City Defendants
summarily dismissed the Plaintiff's complaints.

In 2007, the City Defendants changed therfildis title from Assistant Director of
Public Safety/Security to Assistant Director for Istigations. As a result d¢iiis change in title,
the Plaintiff was allegedly stripped of all smpising authority and lost many of her prior job
responsibilities. The complaidbes not specify what her prior job responsibilities were, nor
which job responsibilities she alleggdibst as a result of her demotion.

The City Defendants hired Rufus Massiah, a male employee, as the Assistant
Director/Lieutenant Operations Coordinator.th®lugh he apparently had a different title than
the Plaintiff, the FAC alleges that Massiah effegpwreplaced the Plaintiff in her former role as

Assistant Director of Public Safety/Security.



The FAC alleges “upon information and belief” that Massiah was younger than the
Plaintiff. In addition, prior to replacing thedhtiff, Massiah was thBlaintiff's subordinate;
had no experience as an Assistairector; and was allegedly “far less qualified for the position
than [the] Plaintiff.”

In his new position, Massiah had supervisinthatity over employees that the Plaintiff
had supervised prior to her alleged demotidfter his promotion, Masah often questioned the
Plaintiff's authority and judgment on securgyocedures. The FAfurther alleges “upon
information and belief” that on one occasion, Massialted the Plaintiff incompetent in front of
the Plaintiff's co-workers and othenembers of the CUNY community.

On October 31, 2008, the Plaintiff filed aache of discrimination with the Equal
Opportunity Commission (“EEOC”) and the We¥ork State Divisbn of Human Rights
(“DHR”) alleging age discrimination under the ADEA and sex discrimination under Title VII.

(See the Defs.” Reply Mem. of Law, DINo. 25-2, Ex. 2; see also FAC, Ex. A.)

Subsequently, the City Defendants allegedigrapted to marginalize the Plaintiff within
the Queens College Department of Public §dbg undertaking the folleing actions: Massiah
required CUNY'’s security staff to obtain his pession prior to transportinthe Plaintiff to the
scene of a security incident; the City Defendaatginely asked the Plaintiff to serve off-campus
subpoenas, which took time away from the Ritfis other job responsibities; in 2008, Pineiro
denied the Plaintiff's request to work on a g#@guetail at a concert performed by the band
Good Charlotte on the Queens College camand on October 9 and 21, 2014, the City
Defendants failed to immediately notify the Pldintthat a potential predator was present on the

Queens College campus.



In June 2012, the City Defendants promdiassiah for a second time from Assistant
Director/Lieutenant Operations Coordinator tqoD&y Director of PubliSafety. Allegedly, the
City Defendants did not post an opening for thatws and therefore, thlaintiff was not able
to apply for the position.

On September 9, 2012, the Plaintiff filedexrand charge with the EEOC and DHR to
add a claim of retaliation.

With regard to the first EEOC charge, on January 31, 2012, the EEOC made a
determination that there was reasonable caulseli@ve that the City Defendants discriminated
against the Plaintiff on the basiEher gender and her age, andaassult, sought to engage the
parties in conciliation talks to settle the matter.

On December 4, 2014, the Plaintiff submittedrdaarnal charge ofliscrimination form
to the City Defendants’ Office of Affirmative Action alleging that the City Defendants had
discriminated against her on the basis of her geade her age, and hatso retaliated against
her for filing a charge of diseriination with the EEOC and DHR.

Also in early December 2014, the City Defentdaallegedly removed the Plaintiff from
her office and transferred the majority of her resguitities to an unideified male co-worker.
However, the Plaintiff apparentkept her title ag\ssistant Director folnvestigations.

B. As to the Procedural History

On March 17, 2015, the U.S. Department dftide notified the Platiff that conciliation
efforts had failed and issuedttee Plaintiff a right to institu a civil action based on her first
charge for gender and age discrimination.

On June 8, 2015, the EEOC issued a seootide of a right to sue based on the

Plaintiff's second charge fgrender discrimination, age discrimination, and retaliation.



On June 12, 2015, the Plaintiff commenced #aiton against the City Defendants. She
alleged the following claims against the City Dedants: claims under Title VII for hostile work
environment, gender discrimination, antatation; claims under the ADEA for age
discrimination, hostile work environment, aredaliation; and a claim for age and gender
discrimination under Section 1983 for the viadatiof the Plaintiff’'s rights under the Equal
Protection Clause of the Faeenth Amendment. She further demanded “compensatory,
emotional, psychological, and punitive dam&gdest compensation, front pay, back pay,
liquidated damage [sic], injutige relief, and any other damagpermitted by law pursuant to
the above reference causes of action.”

On November 13, 2015, pursuant to Rule 1@A(hxhe City Defendants filed a partial
motion to dismiss the Plaintiff's claimsxder the ADEA and Section 1983 on sovereign
immunity grounds. (See the Defs.” Mem. of Lddkt. No. 12—-1, at 1-6.)n addition, the City
Defendants moved under Rule 12(b)(6) to dismlissfdhe Plaintiff's claims against Queens
College because they contended that Queens Cadlempt a legally cogaable entity distinct
from CUNY. (Id. at 6-7.) Of importance glCity Defendants did not move to dismiss the
Plaintiff's Title VII claims against CUNY.

On December 4, 2015, in response to the Béafendants’ motion, #Plaintiff filed the
FAC as a matter of course unded&ki5(a)(1)(B). The allegations in the FAC are identical to
the allegations in the original complaint. Ty difference between the two pleadings is that
unlike the original complaint, the FAGtaches an additional exhibit — namelye June 8, 2015
letter from the EEOC to the Plaintiff notifyirger of her right to sbased on her second EEOC

charge of discrimination and retaliation.



On December 21, 2015, the Plaintiff filed a cross-motion for leave to amend the
complaint for a second time urrdeule 15(a)(1)(C). The proposed second amended complaint
(“SAC”) purports to add as named Defendants Rz, Pineiro, and Massh (collectively, the
“Individual Defendants”). (See &posed SAC, Dkt. No. 20.) ber than adding the names and
titles of the Individual Defendasitthe proposed SAC is almagdéntical to the FAC and the
original complaint.

On February 16, 2016, the City Defendditésl a memorandum in further support of
their motion to dismiss and in opposition to the mi#is motion for leave tdile the SAC. The
City Defendants argued that the proposed claganst the Individual Dendants were futile.

In addition, they argued for the firstne that the Court should dismiss tgire action because
the Plaintiff failed to state causes of actfondiscrimination, retiéation, and hostile work
environment under the ADEA, Title VII, and @®n 1983. (See the Defs.” Opp’n Mem. of
Law, Dkt. No. 25, at 9-14; 16-20.)

The Plaintiff did not file a reply memardum in support of her motion for leave amend
the FAC.

[I. DISCUSSION

A. As to the City Defendants’ Partial Motion to Dismiss

As noted, on November 13, 2015, the City Deffents filed a partial motion to dismiss
the Plaintiff's claims in the original complaint against Queens College because they contended
that Queens College is not a cognizable legatyenthey also asserted that the Plaintiff's
ADEA and Section 1983 claims failed on soveraigmunity grounds. (See the Defs.” Mem. of

Law, Dkt. No. 12-1, at 1-6.)



Well-worn legal authority supports the Cihefendants’ contention that sovereign
immunity guaranteed by the Eleventh Amendtimrs ADEA and Section 1983 claims against

CUNY. See Clissuras v. Cityniv. of New York, 359 F.3d 7983 (2d Cir. 2004) (Per Curiam)

(“Plaintiffs’ suits against CUNYare equivalent to suits against the State of New York and are

therefore barred by the Elevemimendment.”); see also Kimel v. Florida Bd. of Regents, 528

U.S. 62, 91, 120 S. Ct. 631, 650, 145 L. Ed. 2d 522 (20@Mling that Conggss did not validly

abrogate sovereign immunity for purposeshef ADEA); Dube v. Stateniv. of New York, 900

F.2d 587, 594 (2d Cir. 1990) (noting that itugell-settled” that @ngress did not validly
abrogate state sovereign immunity under Section 1983).

There is also a wealth of authoritypgorting the City Defendants’ proposition that
Queens College, as a senior cgdevithin the CUNY network, is n@t legal entity distinct from
CUNY and is therefore, not agper Defendant in this ActiorSee Clissuras, 359 F.3d at 81 n.2
(“Under New York Law, CUNY is a sepdeacorporate body. See N.Y. Educ. Law § 6203
(McKinney 2001). CUNY is composed of ‘eachim college and each community college.’ Id.
§ 6202(2) (McKinney Supp.2004). New York City Teatal College does not appear to be a
legally cognizable entity apart from GLY. See id. 88 6202(2) & 6202(5). Consequently,
CUNY is the properly named fimdant in this action.”).

Perhaps recognizing this, support of her cross-motion imend her complaint for a
second time, the Plaintiff stated that she “coesethat the EleventAmendment bars claims
against the state and statetittes and that CUNY, and ndQueens College, is the proper
defendant.” (The Pl.’s Mem. dfaw, Dkt. No. 20, at 6.)

Accordingly, the Court grants as unopposesiBlefendants’ partial motion to dismiss the

Plaintiff's claims against Queens College; thaiftiff's Section 1983 claim; and the Plaintiff's



ADEA claims. Thus, the only remaing claims in this action areghPlaintiff's Title VII claims
against CUNY.

The Court notes that the Plaintiff appearsoémcede that sovereign immunity under the
Eleventh Amendment bawl of her claims against the City Defendants. However, the City
Defendants did not move to dismas of her claims on the basis of sovereign immunity; rather,
they only moved to dismiss her Section 1988 ADEA claims — not her Title VII claims —
on the basis of sovereign immunity.

Indeed, the City Defendants could not hameved to dismiss the Plaintiff's Title VII
claims on the basis of sovereign immunity beeait is well-established that Congress has

abrogated sovereign immunity for Title VII atas. See Fitzpatrick v. Bitzer, 427 U.S. 445, 457,

96 S. Ct. 2666, 2672, 49 L. E&d 614 (1976); Gengo v. City Uniof New York, 479 F. App’x

382, 383 n.2 (2d Cir. 2012) (SummeOrder) (“Title VII specificlly abrogates state sovereign

immunity.”); Soloviev v. Goldstein, 104 Supp. 3d 232, 245-46 (E.D.N.Y. 2015) (“Plaintiffs’

Title VII claims against the CUNY Defendanteamnot barred by the &enth Amendment.”);

Shao v. City Univ. of New York, No. 1€V-1566 (RJS), 2014 WL 5038389, at *9 (S.D.N.Y.

Sept. 30, 2014) (“[T]his sovereign immunity doaot extend to Plairtis Title VII claims

against CUNY.”);_McCray v. City Univ. oNew York, No. 10 CIV. 3152 (PAC)(DF), 2011 WL

1143045, at *3 (S.D.N.Y. Jan. 3, 2011) (“Congress hagjever, by its authority under Section
Five of the 14th Amendment, abrogated the statesiunity with respect to Title VII claims.”),

report and recommendation adopted, N®&. CIV. 3152 (PAC)(DF), 2011 WL 1197467

(S.D.N.Y. Mar. 25, 2011).
In any event, for the reasons discussed above, the Court declines to construe the

Plaintiff's statement in her memorandum of lawntean that sovereign immunity bars all of her



claims against CUNY, including her Title Vllams. Thus, the Plaintiff's Title VIl claims
against CUNY remain in this action, and afl her other claims against CUNY and Queens
College are hereby dismissed.

B. As to the Plaintiff's Cross-Motion to Amend

The Plaintiff moves for leave to file agposed SAC so that she can add the following
claims against the Individual Bendants: (i) Title VII claimgor gender discrimination, hostile
work environment, and retaliation; (ii) AD¥claims for age discrimination, hostile work
environment, and retaliation; and (iii) a Seatil983 claim for the vioteon of the Plaintiff's
rights under the Equal Protection Clause.

The City Defendants oppose the Plaintiff'stran because they argue that all of the
Plaintiff's proposed claims against the Indival Defendants fail as a matter of law.

As set forth below, the Court agrees.

1. The Legal Standard

Where, as here, a plaintiff has already amended her complaint once as a matter of course,
any subsequent amendment requitee opposing party’sonsent or the coud’leave.” Fed. R.
Civ. P. 15(a)(2). Rule 15(a)(8)ates that a court “should freajive leave when justice so
requires.” ““Reasons for a proper denialedve to amend include undue delay, bad faith,
futility of amendment, and perhaps most intpat, the resulting prejudice to the opposing

party.” AEP Energy Servs. Gas Holding Go.Bank of Am., N.A., 626 F.3d 699, 725 (2d Cir.

2010) (parenthetically quoting State Teaches. Bd. v. Fluor Corp., 654 F.2d 843, 856 (2d Cir.

1981)). “Leave to amend may be denied on gdswof futility if the proposed amendment fails

to state a legally cognizable claim.” CadfNew York v. Grp. Health Inc., 649 F.3d 151, 158

(2d Cir. 2011) (parenthetitta quoting AEP Energy Servs. Gas Holding Co., 626 F.3d at 726).

10



“The standard for denying leave to amend baetltility is the same as the standard for

granting a motion to dismiss.” IBEW Loddhion No. 58 Pension Trust Fund & Annuity Fund

v. Royal Bank of Scotland Grp., PLC, 783 F.3d 383, 389 (2d Cir. 2015). Here, the City

Defendants argue that the Plaintiff's proposkiims against the Individual Defendants would
not withstand a Rule 12(b)(1) motion dismissléark of subject matter jurisdiction and a Rule
12(b)(6) motion to dismiss for failure taase claim upon which relief can be granted.

“A case is properly dismissed for lacksafbject matter jurisdiction under Rule 12(b)(1)
when the district court lacks the statutory onst@gutional power to adjudicate it.” Makarova v.
United States, 201 F.3d 110, 113 (2d Cir. 2000)cesolving the question of subject matter
jurisdiction, the court “ray consider affidavits and otheraterials beyond the pleadings to
resolve the jurisdictional issue, but [| may nely on conclusory or hearsay statements

contained in the affidavits.” J.S. ex rBl.S. v. Attica Cent. Sch., 386 F.3d 107, 110 (2d Cir.

2004) (alteration added) (citing Zappia Middle E. Const. Co. Ltd. v. Emirate of Abu Dhabi, 215

F.3d 247, 253 (2d Cir. 2000)). “The plaintiféars the burden of proving subject matter

jurisdiction by a preponderance of the evidenc&urecchione v. Schoolman Transp. Sys., Inc.,

426 F.3d 635, 638 (2d Cir. 2005).
To survive a 12(b)(6) motion to dismissz@mplaint must plead “enough facts to state a

claim to relief that is plausible on its fateBell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127

S. Ct. 1955, 1974, 167 L. Ed. 2d 929 (2007). “A clhis facial plausibility when the plaintiff
pleads factual content that allows the court to dimaweasonable inference that the defendant is

liable for the misconduct alleged.” Ashfire. Igbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 1949,

173 L. Ed. 2d 868 (2009) (citation omitted). Thtia/]hile a complaint attacked by a Rule

12(b)(6) motion to dismiss does not need detadetlial allegations . a plaintiff's obligation

11



to provide the ‘grounds’ of his rgitle[ment] to relief’ requires me than labels and conclusions,
and a formulaic recitation of a cause of actsoglements will not do.” Twombly, 550 U.S. at

570 (citation omitted); see also Ashcreftigbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 1949, 173

L. Ed. 2d 868 (2009) (“[T]hreadbare recitalstioé elements of a cause of action, supported by
mere conclusory statements, do not suffice.itp{ion omitted). Accordingly, unless plaintiffs’
well-pleaded allegations have “nudged their clagoss the line from conceivable to plausible,
their complaint must be dismissed.” Twombly, 550 U.S. at 569.

In considering a motion to dismiss, a courgenerally “limited to the facts as asserted
within the four corners of the complaint, the doents attached to the complaint as exhibits,

and any documents incorporaiadhe complaint by reference.” McCarthy v. Dun & Bradstreet

Corp., 482 F.3d 184, 191 (2d Cir. 2007) (citing Taylor v. Vt. Dep't of Educ., 313 F.3d 768, 776

(2d Cir. 2002)). “[W]here matter outside the pleadings isreffand not excluded by the trial
court, the motion to dismissisuld be converted to a motion for summary judgment.” Nakahata

v. New York-Preshyterian Healthcare Sysc.Ji723 F.3d 192, 202 (2d Cir. 2013) (citing Fed. R.

Civ. P. 12(d)).

2. As to the Proposed Title VII and ADEA Claims

The City Defendants argue that the Riéfis proposed Title VIl and ADEA claims
against the Individual Defendarftsl as a matter of law becauseither of those statutes
provides for individual liabily. (See the Defs.” Opp’n Merof Law, Dkt. No. 25, at 4.)

The Plaintiff does not offer a responsettis argument, effectively abandoning her

proposed claims against the Individual Defaridainder Title VII and the ADEA. See, e.g.,

M.M. ex rel. J.M. v. New York City D&t of Educ., No. 09 CIV. 5236 (PAC), 2010 WL

2985477, at *6 (S.D.N.Y. July 27, 2010) (“Plaintiffailure to respond to the SED’s arguments

12



constitutes an abandonment of their claimsragjdhe SED.”); Brandon v. City of New York,

705 F. Supp. 2d 261, 268 (S.D.N.Y. 2010) (“Bian did not raisergy arguments opposing
Defendants’ motion regarding these two claifscordingly, the Court deems Brandon’s first
and third claims abandoned.”).

Even if not abandoned, the City Defendanésarrect that Title VII does not provide for

individual liability of supervisrs in their individual capacitse Spiegel v. Schulmann, 604 F.3d

72, 79 (2d Cir. 2010) (“We have, however, determitied the remedial provisions of Title VII,

including 8 2000e-5, do not provide fadividual liability.”); Cayemittes v. City of New York

Dep’t of Hous. Pres. & Dev., No. 13-4071-C2016 WL 860063, at *1 (2d Cir. Mar. 7, 2016)
(Summary Order) (“At the outset, we affirmetdismissal of all Title VII claims against
defendants sued in their individual capacibesause Title VII does not provide for individual
liability.”).

In addition, while the Second Circuit does notegopto have explicitlglecided the issue,
many recent decisions in this Circuit have algeated Title VII claimsagainst individuals in
their official capacities because those claingsdaplicative of claims against a corporate

defendant._See, e.q., Garcia v. Yonkeds & Educ., No. 15 CIV. 0767 (NSR), 2016 WL

3064116, at *4 (S.D.N.Y. May 27, 2016 P(aintiff cannot assert any Title VII retaliation claims
against the Individual Defendants, even in téficial capacities, and all such claims are

dismissed.”); Jeune v. City of New Momo. 11 CIV. 7424 (JMF), 2014 WL 83851, at *3

(S.D.N.Y. Jan. 9, 2014) (“The Couwatso dismisses Plaintiff’'s Title VII claims against the two
individual Defendants in theirfficial capacities, as the clainae duplicative of Plaintiff's

claims against the City.”); Yu v. N.Y. Statiified Court Sys. Office of Court Admin., No. 11

Civ. 3226 (JMF), 2013 WL 3490780, at *4 (S.D.N.Y. July 12, 2013) (“[A] plaintiff may not

13



bring a Title VII claim against amdividual in his or her offi@l capacity if the claim is

duplicative of the claim againste public employer.”); Emmons City Univ. of New York, 715

F. Supp. 2d 394, 410 (E.D.N.Y. 2010) (“Althoutiie Second Circuit has not yet explicitly
decided the issue, ‘many recent decisions in thisu@ihave rejected Titl¥Il official capacity
claims.”™) (quotin, 704 F. Supp. 2d 202, 235 (E.D.N.Y. 2010)).

For similar reasons, courts have oftksmissed ADEA claims against individual
defendants in both their individuahd official capacities where, as here, the complaint also

names the corporate defendant. See,Bayd v. Broome Cmty. Coll., No. 3:14-CV-0397

(GTS) (DEP), 2015 WL 6962498, s (N.D.N.Y. Nov. 10, 2015]dismissing Title VIl and

ADEA claims against individuals in their inddual and official capacities because “while
certain district court cases from within the Sst&ircuit have held that a supervisory employee
may be named in his official capacity as an agéan employer in certain circumstances, more
recent and more numerous district court decisimm within the Circuit have rejected such

official capacity claims.”); Doner-Hendrick v. MeYork Inst. of Tech., No. 11 CIV. 121 (SAS),

2011 WL 2652460, at *8 (S.D.N.Y. July 6, 20XWNeither Title VII nor the ADEA permit
individual liability, and where glaintiff has named a corporatefeedant, it is redundant to also

name individual agents of that corporate defahdaven in their ‘official capacity.”); Saunders

v. NYC Dep't of Educ., No. 07CV2725 (SUEB), 2010 WL 331679, at *8 (E.D.N.Y. Jan. 19,

2010) (“Plaintiff's Title VIl and ADEA claims (semd and first claims for relief, respectively)
against the individual DOE defentda and the UFT defendants aua sponte dismissed as
frivolous, since, inter alia, indiduals are not subjett liability under tlose statutes and any

‘official capacity’ claim wouldbe redundant to plaintiff's claims against the DOE.”).

14



Here, the Plaintiff seeks to assert ADEAdaTitle VIl claims aginst the Individual
Defendants in their individuaha official capacities. As thcases above establish, the ADEA
and Title VIl do not provide for personal liabyliof individual defendaist Therefore, the
ADEA and Title VII claims against the Individual Defendants in their individual capacities
clearly fail as a matter of law. In additionJAY is a named Defendant in this action. Under
these circumstances, most courts would also dismiss Title VIl and ADEA claims against the
Individual Defendants in their official capacgibecause those claims are duplicative of the
Plaintiff's claims against CUNY.

For these reasons, the Court finds thatRhaintiff's proposed ADEA and Title VII
claims against the Individual Defendants are dutkcause the Plaintiff has failed to oppose the
the City Defendants’ argument and thails also fail as a matter of law.

3. As to the Proposed Section 1983 Claim

The Plaintiff also seeks to add a Sectl®383 claim against the Individual Defendants in
their official and individual capacities for th@lation of her EquaProtection rights based on
their alleged discriminatory actions.

The Defendants argue that the proposectiBn 1983 claim is futile because, among
other things, (i) the claims is barred by soveréigmunity and therefey, fails to invoke the
Court’s subject matter jurisdictn; and (ii) the allegations e proposed SAC against the
Individual Defendants fail to s&ata plausible Section 1983 claim.

As describednfra, for purposes of sovereign inumity, there is a significant legal
difference between a Section 1983 claim againgdimidual in his or her official capacity

versus a claim against an individual in hisher individual or persohaapacity. Accordingly,

15



the Court analyzes, in turn ghrlaintiff's proposed Sectior®&3 claim against the Individual
Defendants in their official and individual capacities.

a. As to the Section 1983 Claim Agaitnshe Individual Defendants in their
Official Capacities

“The Eleventh Amendment bars a damagé®adn federal court against a state and its
officials when acting in their official capacity @sls the state has waivigsl sovereign immunity

or Congress has abrogated iDean v. Univ. at Buffalo Sclof Med. & Biomedical Scis., 804

F.3d 178, 193 (2d Cir. 2015) (citing FultonGoord, 591 F.3d 37, 45 (2d Cir. 2009)). As

discussed earlier, Congress has not waieeéreign immunity folSection 1983 claims, and
CUNY is considered an “arm difie state” to which the Eleventh Amendment applies. See

Feingold v. New York, 366 F.3d 138, 149 (2d Cir. 2004) (“[WI]e find that his Section 1983 claim

is clearly barred by the Eleventh Amendment because the DId¢tete agency.”); Clissuras,
359 F.3d at 83 (“Plaintiffs’ suits against CUNY a&guivalent to suits against the State of New
York and are therefore barred the Eleventh Amendment.”)Thus, the Plaintiff's proposed
Section 1983 damages claim against the Individedéndants in their official capacities is
barred by the doctrine sbvereign immunity.

However, “[u]nder the well-known exception taghule first set forth in Ex parte Young,

209 U.S. 123, 28 S. Ct. 441, 52 L.Ed. 714 (1908);a plaintiff may sue a&tate official acting
in his official capacity — notwithstandingetiEleventh Amendment — for prospective,

injunctive relief from violation®f federal law.” State Eployees Bargaining Agent Coal. v.

Rowland, 494 F.3d 71, 95 (2d Cir. 2007) (alteraadded) (quoting In re Deposit Ins. Agency,

482 F.3d 612, 617 (2d Cir. 2007)). “In determmiwhether the doctrine of Ex parte Young

avoids an Eleventh Amendment bar to suit, @rcoeed only conduct attaightforward inquiry

into whether [the] complaintlages an ongoing violation of fex law and seeks relief properly
16



characterized as prospective Yerizon Maryland, Inc. v. Pub. Serv. Comm'n of Maryland, 535

U.S. 635, 645, 122 S. Ct. 1753, 1760, 152 L. Ed. 2d 871 (2002) (quoting Idaho v. Coeur d’Alene

Tribe of Idaho, 521 U.S. 261, 296, 117 S. Ct. 2028, 138 L.Ed.2d 438 (1997)).

Here, the Plaintiff contends that her progabSection 1983 claim against the Individual
Defendants alleges an “ongoing violation of lde” because she is still employed by CUNY,
and the Individual Defendants ategedly continuing to discrimate and retaliate against her
by failing to promote her within the Public Saf@gpartment. (See the Pl.’'s Mem. of Law, DKkt.
No. 20, at 10-11.) She also asserts that heiopagpclaim can be categorized as prospective
injunctive relief because she requests injivecrelief in the SAC, which may include
reinstatement to her former positias Assistant Director of PubBafety/Security. (See id. at
7.) Thus, in this narrow fasim, the Plaintiff claims that h&ection 1983 claim against the

Individual Defendants for injunctevrelief falls within the Ex p#&e Young exception._(See id.)

In opposition, the City Defendants asghet the Ex parte Young exception is

inapplicable because the Plaintiff's Secti®83 claim is not based @m ongoing violation of
federal law, but rather, based osatiete allegedly discriminatorytadhat occurred in the past.
(See the Defs.” Mem. of Law, Dkt. No. 25, at 22-) They also assert that the Plaintiff's
Section 1983 claim fails to atie that the Individual Defendanhave authority to grant her
reinstatement to her former ptish and therefore, her claim ftinjunctive relief” is too vague

to be categorized as “prospeet’ within the meaning of Eparte Young. (Id. at 24-25.) The

Court agrees.
The Second Circuit has held that employment claims seeking equitable reinstatement are

properly categorized as “prospective” and themeffall within the Ex parte Young exception.

See State Employees Bargaining Agent CeaRowland, 494 F.3d 71, 96 (2d Cir. 2007)
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(“Every Circuit to have considered the issuneJuding our own, has held that claims for

reinstatement to previous employment sgtiee_Ex parte Young exception to the Eleventh

Amendment's sovereign immunity bar.”); i8on v. Griesa, 398 F.3d 156, 179 (2d Cir. 2005)

(“[W]e conclude that Dotson's claim for atable reinstatement is not barred by sovereign
immunity.”).
However, courts have held that conclyseequests for “injunctive relief” are not

sufficient to state a reinstatement claim undepé&ste Young. For example, in Emmons v. City

Univ. of New York, 715 F. Supp. 2d 394 (E.DYN 2010), the plaintiffs brought separate

discrimination claims against inddual CUNY officials for injunctve relief. _Id. at 407. In
opposition to a motion to dismiss those claims as barred by the Eleventh Amendment, the

plaintiffs argued that their @ims fell within the Ex paet Young exception for prospective

injunctive relief. _Id. at 407 The court found that “[o]n thiace of the complaint, the Young
exception is not supportable” because the complaist a@ording to the cauiffar less clear in
its request for equitable relief, and ‘reinstatathies never mentioned.” _Id. Accordingly, the
court granted the individual defendants’ matto dismiss the discrimination claims for
injunctive relief against the CUN¥fficials based on the doctrine sbvereign immunity. Id.;

see also Pierre v. New York State Dep’Gafrr. Servs., No. 05 CIV. 0275 (RJS), 2009 WL

1583475, at *18 (S.D.N.Y. June 1, 2009) (finding thatisolated incident oflleged disability
discrimination, in conjunction with conclusaignguage requesting unspecified injunctive relief,

is insufficient for purposes of Ex parte Youngrid dismissing a plaintiff's discrimination

claims against state officials asrtead under the Eleventh Amendment).

In addition, district courts in this Circuitave repeatedly hettiat the Ex parte Young

exception to sovereign immunity does not auttedlaims against officials for reinstatement
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where there are no allegations that the offsckeld authority to grant the plaintiffs with

reinstatement to their former positions. See Soloviev v. Goldstein, 104 F. Supp. 3d 232, 245

(E.D.N.Y. 2015) (dismissing reirstement claims against statg@lege officials because the
plaintiff failed to allege that the individualgere in a position tgrant the plaintiffs

reinstatement); Siani v. State Univ. ofW&ork at Farmingdale, 7 F. Supp. 3d 304, 317

(E.D.N.Y. 2014) (dismissing reinstatement claims against state officials who did not have

authority to provide the injuncte relief sought by the plaiff); Schallop v. New York State

Dep't of Law, 20 F. Supp. 2d 384, 391 (N.D.NI®98) (“There is no evidence that either
Berens or Alden possessed the atiti to reinstate Schallop even were she to prevail at trial.
Therefore, the reinstatement claims maesdismissed as to those defendants.”).

Here, the Plaintiff's Section 1983 claim apeprimarily related to the past acts of
discrimination allegedly committed by the Indlual Defendants, such as their decision to
promote a male employee over the Plaintiff toghsition of Director of Public Safety, and their
decision to allegedly demote the Plaintiff fréwar position as Assistabirector of Public
Safety/Security and later remove her from herceffi These discrete acts of discrimination are

not the kind of ongoing violations of fedetalv that the Ex parte Young was intended to

remedy._See CSX Transp., Inc. v. New Yor&t8tOffice of Real Prop. Servs., 306 F.3d 87, 98

(2d Cir. 2002) (“[T]he Supreme Court has instad that the purpose of Ex Parte Young is to

‘ensure that the doctrine sbvereign immunity remains meaningful, while also giving

recognition to the need to prevent violationgemferal law.™) (quoting Idaho v. Coeur d'Alene

Tribe, 521 U.S. 261, 269, 117 S. Ct. 2028, 138 L.Ed.2d 438 (1997)).
In her brief, the Plaintiff seeks to cast kague request for “injunive” relief as a claim

for reinstatement. However, there are regations in the proposed SAC which support her

19



contention. Indeed, the proposeAC does not assert an explicit claim for reinstatement or any
other kind of prospective injunctive remedies.eTnly reference to anyrk of injunctive relief

is a single mention of the phrase alongside ewtrgr form of damages remotely available to the
Plaintiff, including, “compensatory, emotiongkychological and punitive damages, lost
compensation, front pay, back pay, liquidate danjgsigé” Again, this is not the kind of

prospective injunctive relief duorized by Ex parte Young. See Emmons, 715 F. Supp. 2d at

407 (“ In her opposition, plaintiff attempts sbunt her claims into the ambit of Young by
arguing that she seeks prospective injunctivefelgainst Jackson and Guada, “including but
not limited to reinstatement.” . . . . However naged above, the complaint itself is far less clear
in its request for equitable relief, and ‘reinstaent’ is never mentioned. On the face of the
complaint, the Young exception is not supportabie], therefore, all claims purportedly brought
pursuant to that doctrine are dismissed.”).

Finally, the proposed SAC contains no gdaons suggesting @hthe Individual
Defendants have authority to reinstate the PRinther former role as Assistant Director of
Public Safety/Security. There is no suggestiat the Individual Deferghts were involved in
the hiring process or the persel decisions that are tharpary bases for her Section 1983
claim.

Thus, based on these allegatialene, the Court finds thatig not plausible to conclude
that the Plaintiff is in facseeking prospective impctive relief, as opposed to compensation for

the Defendants’ allegedly discriminatory pasts. _See Perciballi v. New York, No. 09CIV6933,

2010 WL 3958731, at *4 (S.D.N.Y. Se8, 2010) (“However, Percibaftils to allege that any
Individual Defendant has the authority to mtate him. Accordingly, Perciballi’s claim for

injunctive relief against the Indigual Defendants cannot proceed.”).
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Accordingly, the Court finds that the ddoe of Ex parte Young does not authorize her

proposed Section 1983 claim against the Indivifefendant in theirfficial capacities and
therefore, leave to amend the FACGadd that claim is denied as futile.

b. As to the Section 1983 Claim Agast the Individual Defendants in their
Individual Capacities

Unlike Section 1983 claims against individuals in their official capacities, the Supreme
Court has held that “[tlhe Eleventh Ameneim does not bar § 1983 personal-capacity suits
against state officials in éeeral court.” _Hafer v. Melo, 502 U.S. 21, 22, 112 S. Ct. 358, 360, 116
L. Ed. 2d 301 (1991). The reason for this distincitothat when state offials are sued in their
official capacities they are not considered “persons” within the meaning of Section 1983 because
“they assume the identity of the governmeiat ¢amploys them.” Id. at 27, 112 S. Ct. at 362
(citation omitted). “By contrast, officers sugdtheir personal capacity come to court as
individuals” and “thus f{] comfortably within tre statutory term ‘personi.’ld.; see also See

Tanvir v. Lynch, 128 F. Supp. 3d 756, 766 (S.D.N2¥15) (recognizing that 42 U.S.C. § 1983

is one “mechanism]] that may provide for personal capacity damages actions in the constitutional
context against federahd state officers].]”).
Accordingly, although, as described above,G@oart finds that it lacks subject matter
jurisdiction over the Plaintiff' proposed Section 1983 claim agaitie Individual Defendants in
their official capacities on sovereign immunity grounds, ihfis that sovereign immunity does
not bar the Plaintiff's proposeBlection 1983 claim against thelividual Defendants in their
personal capacities.
Nevertheless, the City Defendants argue thatPlaintiff's proposd Section 1983 claim
is futile for other reasons, inaling that the claim is time-badgthe claim fails to allege a

plausible claim for relief under Section 198Xhuse there are no allegations of personal
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involvement on the part of the Individual Defentiain CUNY’s alleged discriminatory actions;
and the portion of the Section 1983 claim arignogn age discrimination is pre-empted by the
AEDA. (See the Defs.” Opp’'n Menof Law, Dkt. No. 25, at 1-8, 12-16.)

The Court notes thalhe Plaintiff failed to file a reglbrief or any memoranda responding
to these arguments. As discussarlier, for this reas alone, the Plaintiff's Section 1983 claim
against the Individual Defendantsthveir personal capacities is sabj to dismissal. See Rivera

v. Balter Sales Co. Inc., No. 14-CV-1205 ()T 3014 WL 6784384, at *3 (S.D.N.Y. Dec. 1,

2014) (*A plaintiff's failure to respond to cagrttions raised in a motion to dismiss claims

constitutes an abandonment of those claimM@Leod v. Verizon New York, Inc., 995 F. Supp.
2d 134, 143 (E.D.N.Y. 2014) (Spatt,(JC]ourts in thiscircuit have held tat ‘[a] plaintiff's
failure to respond to contentions raised in a orotdb dismiss claims constitute an abandonment

of those claims.™) (quoting Youmans 8chriro, No. 12 Civ. 3690 (PAE) (JCF), 2013 WL

6284422, at *5 (S.D.N.Y. Dec. 3, 2013)).

Further, even under an independent review, the Court findsapegad SAC fails to
state a plausible Section 1983 oiaagainst the Individual Defenats. Therefore, the Court
does not reach the Defendants’ remaining argtsnegarding timelirgs and pre-emption.

Section 1983 provides) relevant part:

Every person who, under color of any stat ordinance, regulation, custom, or

usage, of any State or Territory or the DBettof Columbia, subjects, or causes to

be subjected, any citizen of the United States or other person within the
jurisdiction thereof to the deprivation ahy rights, privileges, or immunities
secured by the Constitution and laws, shalidige to the party injured in an

action at law, suit in equity, or othproper proceeding for redress . . . .

42 U.S.C. §1983.
“In order to establish individudiability under § 1983, a plairft must show (a) that the

defendant is a ‘person’ acting ‘undée color of state \&,’ and (b) that the defendant caused the
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plaintiff to be deprived of a federal rightBack v. Hastings On t#tison Union Free Sch. Dist.,

365 F.3d 107, 122 (2d Cir. 2004). “Additionally, fjithis Circuit personal involvement of
defendants in alleged constitutional deprivatiore gerequisite to an award of damages under §

1983.” Id. (alteration in aginal) (quoting McKinnon v. Patteon, 568 F.2d 930, 934 (2d Cir.

1977)).

“Personal involvement” for purposes afc@ion 1983 may be shown, among other ways,
by evidence that the “the defendant participatieelctly in the alleged constitutional violation”;
“the defendant, after being infoad of the violation through a repar appeal, failed to remedy
the wrong”; “the defendant created a policycastom under which unconstitutional practices
occurred, or allowed the continuze of such a policy or custondr “the defendant was grossly

negligent in supervising subordites who committed the wrongfatts.” Grullon v. City of New

Haven, 720 F.3d 133, 139 (2d Cir. 2013) (qupolon v. Coughlin, 58 F.3d 865, 873 (2d Cir.

1995) (internal quotation marks ared)). For example, “[w]hen an allegedly discriminatory
action is taken by an entity, such as the Boarddfcation, a participant in the decision making
process may be held liable for that actiothd plaintiff can demonsite that the individual
defendant acted with a[n] improper motive qutalyed a ‘meaningful role’ in the decision

making process[.]”_Span v. EnlargedyCSch. Dist. of Troy, No. 12-CV-0975, 2012 WL

3886177, at *2 (N.D.N.Y. Sept. 6, 201@pllective cases).

In the present case, the Plaintiffeciion 1983 claim is premised on the following
allegations. First, in in 2000, 2002, 2004, 20X 2007, the Plaintiff was passed over for a
promotion in favor of the Indidual Defendant Pineiro, a maldis allegedly younger than the
Plaintiff. Second, in 2007, CUNY allegedly detad the Plaintiff and replaced her with Rufus

Massiah, a male employee. Third, in retaliationtfi@ Plaintiff filing a charge of discrimination
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in 2008 and subsequent charges in 2012 ak014, the Defendants allegedly attempted to
marginalize the Plaintiff within the Queens Colldgepartment of Public Safety. Finally, in
2014, the Defendants removed the Plaintiff fromdféce and shifted her responsibilities to an
unidentified male colleague.

Evenassumingarguendo that these allegations did cditigte discriminatory acts in
violation of the Plaintiff's rights under thegtal Protection clause,dhe are no allegations
which plausibly link the Individal Defendants to these actsstead, the Plaintiff primarily
resorts to group pleading agdia#l of the Defendants, inatling CUNY and the Individual
Defendants, when alleging the above-allegatiartactic which is expressly disfavored with

regard to Section 1983 claims. See Spring legEny-Limestone Cent. Sch. Dist., 138 F. Supp.

3d 282, 293 (W.D.N.Y. 2015) (“Because the ped involvement of a defendant is a
prerequisite to an award of damages undE983, a plaintiff cannately on a group pleading
against all defendants without making specific individual factuajatiens.”);_ Thomas v.
Venditto, 925 F. Supp. 2d 352, 363 (E.D.N.Y. 20(B3missing Section 1983 claims against
individual defendants because “[i]t is insuféat for the plaintiffd4o rely on group pleading
against [these defendants] without making spefafitual allegations [agashthem]”) (alteration

added) (quoting Bertuglia v. City of X., 839 F. Supp. 2d 703, 723 n. 4 (S.D.N.Y. 2012)).

As stated earlier, there are no allegationth@proposed SAC that any of the Individual
Defendants took part in the decisinot to promote the Plaintifhd to subsequently demote her,
or that they had authority over personnel deaisiin CUNY’s Public Safety department. Nor
are there any allegations suggegtihat the Plaintiff complainetd the particular Individual
Defendants about their failure to promote heinally, there are no alg@tions suggesting that

the Individual Defendants were even awagd 8he filed EEOC charges against CUNY.
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Indeed, the only allegation agat the Defendant Rodrigueztigt he is President of
CUNY. That allegation alone is clearly not suffiat to state a Section 1983 claim. See Back v.

Hastings On Hudson Union Free Sch. D385 F.3d 107, 127 (2d Cir. 2004) (*An individual

cannot be held liable for damages under § 18&8ely because he held a high position of

authority[.]”) (quoting Black v. Coughlin, 76 Bd 72, 74 (2d Cir. 1996)); Volpe v. Nassau Cty.,

915 F. Supp. 2d 284, 299 (E.D.N.Y. 2013) (“It islvettled that where the complaint names a
defendant in the caption but cairts no allegations indicating hdtve defendant violated the

law or injured the plaintiff, a motion to dismigge complaint in regard to that defendant should

be granted.”) (quoting Dove v. Fordhamitdn56 F. Supp. 2d 330, 335 (S.D.N.Y. 1999)).
Similarly, the only allegations agist Massiah are that he swthe Plaintiff's supervisor;
on one occasion at an unspecified time Hiedahe Plaintiff incompetent; and on another
occasion at an unspecified time he requirédoCUNY employees to obtain his permission
before transporting the Plaintiid the scene of a security ident. The only allegation against
Pineiro other than his job title is that in 2008 deelined the Plaintifé request to work on a
security detail at a concert because he hahdir asked Massiah to vkaat the event.
Even if true, the Court finds & these facially ndral actions which are not connected in
any way to the allegations of discrimination aathliation by CUNY do noplausibly give rise
to an inference that Massiah or Pineiro ijggrated in CUNY'’s alleged violations of the

Plaintiff's Equal Protection rights. See Lesan€ity of New York, No. 11 CIV. 2104 (HB),

2011 WL 5242721, at *3 (S.D.N.Wov. 3, 2011) (granting motion to dismiss a plaintiff's
Section 1983 claims because “Plaintiff failsattege any facts to indicate that Commissioner
Schriro, Warden Czermiawski, Deputy Hall, DgpWiller, and Deputy Moore had any personal

involvement in, knowledge of, or responsibility fny constitutional deprivation relating to his
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claims”); Gordon v. City of New YorkNo. 09CV3908 (CBA)(LB), 2009 WL 3878241, at *3

(E.D.N.Y. Nov. 18, 2009) (“Here, plaintiff fails tallege facts demonstrating that defendant
Horn or Hourihane had any direct involverhaiith, knowledge of, or responsibility for the
alleged deprivation of plairitis civil rights. Since the clai against these defendants, as
presently stated, can be supported only on tkes lod the respondeatgerior or vicarious
liability doctrines, which are not applicable8dl983 actions, the claim must be dismissed
against defendants Hoamd Hourihane.”).

For these reasons, the Court finds thaptioposed SAC fails tallege the requisite
personal involvement of the Individual Defendants in the allegedadtscrimination and
retaliation against the Plaintifhd therefore, fails to state aapkible Section 1983 claim against
them.

In sum, the Court finds that the SAC failsaltege a plausible claim under Title VII, the
ADEA, or Section 1983 against thedividual Defendants. Accomyly, the Court denies the
Plaintiff's motion for leave to amend her complaint for a second time to add these claims against
the Individual Defendants.

C. As to the Additional Grounds for Dismisal Asserted in the City Defendants’ Reply
Papers

As discussed earlier, in its original partiabtion to dismiss, the City Defendants moved
to dismiss the Plaintiff's claims againsetlity Defendant under the ADEA and Section 1983
on sovereign immunity grounds; and they movedismiss the claims against Queens College
as duplicative of the claims agst CUNY. (See the Defs.” Mem. of Law, Dkt. No. 12-1.)
However, and importantly, the City Defendantd dot move to dismiss the Plaintiff's claims
against CUNY under Title VIl for gender drsmination, hostile work environment, and

retaliation.
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In their opposition to the Plaintiff's motion tonend her complaint to add claims against
the Individual Defendants, the City Defentiseek for the first time to dismiald of the
Plaintiff's claims, including her Title VII @ims for gender discrimination, hostile work
environment, and retaliation. (See the De@ypp’'n Mem. of Law, Dkt. No. 25, at 9-12; 16-19.)

This is improper. Under Rule 12(h)(2), iparty fails to raise the defense of failure to
state a claim upon which relief can be grantedisror her pre-answer motion to dismiss, then
the party may raise the defense again in “(Agny pleading allowed or dered under Rule 7(a);
(B) by a motion under Rule 12(c); or (C) at trial’The Rule does not list opposition to a Rule 15
motion to amend as a proper procedural velihaise a Rule 12(b){&rgument that could

have been raised but was not in a party’s oaigmnotion to dismiss. See Simmons v. Justice, 196

F.R.D. 296, 297-98 (W.D.N.C. 2000) (“The defens$éailure to state a claim under Rule
12(b)(6) . . . may be limited in the form of itsegentation where it is not initially raised. Where a
party fails to raise a Rule 13(B6) defense in its answer, .Rule 12(h)(2) provides that such
defense may be raised either under Rule J#& motion for judgment on the pleadings or at
trial under Rule 50.”).

Further, courts have held that the filingasf amended complaint “does not automatically
revive the defenses and objectiendefendant waived in its fireotion to dismiss, nor does it
allow a defendant to advance arguments thaldchave been made in the first motion to

dismiss.” Jones v. U.S. Bank Nat. Ass’.N.O C 0008, 2012 WL 899247, at *8 (N.D. Ill. Mar.

15, 2012); see also Sears Petuoh & Transp. Corp. v. Ice Ban Am., Inc., 217 F.R.D. 305, 307

(N.D.N.Y. 2003) (“Neverthelesshe amended complaint does aotomatically revive all the
defenses and objections the defendant may Waueed in a first motion to dismiss or to

challenge the sufficiency of the amended claimp with arguments that were previously
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considered and decided by the court in the firstion to dismiss. Nor may defendant advance
arguments that could have been made in therficgion to dismiss but neglected to do so.”).

For this reason, courts have refused to cemsadguments that could have been made in
an original motion to dismiss that were re-atsem a motion to dismiss an amended complaint

or in opposition to the filing of an amended cdanpt. See Naples v. Stefanelli, No. 12-CV-

4460 (JS) (ARL), 2015 WL 541489, at *5 (E.D.N.Y b€, 2015) (“The false arrest allegations
in the Second Amended Complaint are identical to false arrest allegations in the Amended
Complaint. The ESI Defendantstiefore could have argued tipabbable cause existed in their
first motion to dismiss, but they did notcéordingly, the ESI Defendants have waived the
ability to assert this defense in a second amoto dismiss. Their motion to dismiss the false

arrest claims is therefore DENIED."pides v. U.S. Bank Nat. Ass:n, No. 10 C 0008, 2012 WL

899247, at *8 (N.D. Ill. Mar. 15, A®) (finding that it was impropdor the defendants to raise
an argument that a claim was not sufficiend isecond motion to dismiss because it could have

been made in the first motion to dismiss); Limbright v. Hofmeister, No. CIVA5:09-CV-107

(KSF), 2010 WL 1740905, at *3 (E.D. Ky. Apr. 27, 2019 ny defense regarding the scope of
damages to which the Plaintiffs may be entithes unquestionably availabat the time of the
original motion while tle children were still parties, but it was not included in that motion.
Accordingly, it ‘may not be the basof a second pre-answer motion.”).

In the present case, the proposed SAC conteiady identical allegations to the original
complaint with the exception of a few allegations regarding the titles of the Individual
Defendants. Thus, the City Defendants could fzageed in their first motion to dismiss that the
Plaintiff's Title VII claims aganst CUNY failed to state a plausible claim for relief. However,

they did not make that argumeantd instead sought to assert it for the first time in their reply
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brief in support of their motion to dismissdiin opposition to the Plaintiff's motion to amend
the original complaint. The text of Rule 12@))and the cases cited above establish that their
attempt to raise an argument in this procedposkture was improper. Therefore, the Court
declines to consider the Defendants’ new argumegarding the sufficiency of the Title VII
claims against CUNY. To the extent the ditgfendants would like to make such arguments,
Rule 12(g)(2) makes clear that they may danstheir answer, a Rule 12(c) motion for a
judgment on the pleadings, or at trial.

[ll. CONCLUSION

For the foregoing reasons, the City Defendapdrtial motion to dismiss is granted as
unopposed; Queens College is hereby dismissedl tinis action; the Plaintiff's ADEA and
Section 1983 claims are dismissadheir entirety; and the Plaintiff's cross motion for leave to
file a second amended complaint is denied.

For the purpose of clarity, the Court noteat tine only remaining viable claims in this
action are the Plaintiff's Title VII claims agat CUNY for gender discrimination, hostile work
environment, and retaliation.

SO ORDERED.

Dated: Central Islip, New York
July 15, 2016

/s/ Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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