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SPATT, District Judge.

This case arises from a February 13, 20fi8resent by the Defendant International
Recovery Associates, Inc. (the éi2ndant”) to the Plaintiff Lisa Datiz (the “Plaintiff”) to collect
a $636.15 debt that she owed to John T. Matfzapital for medical expenses. The Plaintiff
asserts that the letter violateg fbrovisions of the Fair Debt Qection Practices Act, 15 U.S.C.
§ 1692 et seq. (the “FDCPA"), and seeks statudamages of $1,000, attorneys’ fees, and costs.

Presently before the Court is a motion byBrefendant pursuant to Federal Rule of Civil
Procedure (“Rule”) 12(b)(6) to dismiss the amended complaint.

For the reasons set forth below, the Deferidanotion is granted in part and denied in

part.
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. BACKGROUND

A. TheFacts

The Plaintiff is a New York citizen. (Am. @wpl., Dkt. No. 17 [*Am. Compl.”], at § 5.)
The Defendant is engaged in ttwlection of debts allegedly owed by consumers. (Id. at § 8.)
Its principal place of businesslecated in New York. _(Id.)

It is undisputed that at some time bef&ebruary 13, 2015, the Plaintiff received medical
services at John T. Mather gfmtal. (Compare the Pl.’sd@. 15, 2015 Opp’n Mem. of Law,
Dkt. No. 29 [the Pl.’s Opp’n Mem. of Law’], dt, with the Def.’s Oct. 19, 2015 Mem. of Law,
Dkt. No. 21-1 [the “Def.’s Mem. of Law”], at 1.)

On February 13, 2015, the Plaintiff receiveleétéer from the Defendant (the “February
13, 2015 Letter”), which is reproded below with the redactiomsade by the Plaintiff:

International Recovery Associates, Inc.
File #: 2533 February 13, 2015

Re: John T. Mather Hospital

Balance Due: $636.15

File#: 2533

Service Date/Last Charge: 07-09-14/07-09-14
Subject:

Dear Sir/Madam:
Please be advised that this account has been listed with our office for collection.

Unless you notify this office within 30 days after receiving this notice that you dispute the validity of this
debt or any portion thereof, this office will assume this debt is valid. If you notify this office in writing within
30 days from receiving this notice that you dispute the validity of this debt or any portion thereof, this office
will obtain verification of the debt or obtain a copy of a judgment and mail you a copy of such judgment or
verification. If you request this office in writing within 30 days after receiving this notice, this office will
provide you with the name and address of the original creditor, if different from the current creditor.

This communication is from a debt collection agency and this is an attempt to collect a debt and any
information obtained will be used for that purpose.



Sincerely,

Chrisinda Otero
International Recovery Associates, Inc.

New York City License #1005026

(Am. Compl., Ex. 1.)

B. The Procedural History

On June 17, 2015, the Plaintiff commenced #ttion by filing a complaint against the
Defendant. (See the Original Compl., Dkt. No. The original complaint asserted that the
Defendant violated (i) Section 1692f oetRDCPA by using language other than the
Defendant’s address and business name omtredape containing the February 13, 2015 Letter;
(ii) Section 1692¢g of the FDCPA by failing explicitigentify the name of the Plaintiff's current
creditor; (iii) Section 1692e of the FDCPBy using a false, deceptive and misleading
representation in its attempt tolleat a debt” from the Plaintiffand (iv) Section 349 of the New
York General Business Law (“NYGBL") by breachiitg duty to collect the Plaintiff's alleged
debt with reasonable caréld. at 11 2—-64.)

On September 8, 2015, the Clerk of the Cmstied a certificate of default against the
Defendant for failing to appear or otherigespond to the Plaintiff's complaint.

On September 17, 2015, the Plaintiffmuasel, Anthony Barshay, Esq. (“Barshay”),
appeared before United States Magite Judge A. Kathleen Torndion for an initial conference.
(See Sept. 17, 2015 Minute Order, Dkt. No. 10.) During the conference, Barshay indicated that
he had been contacted by d@tomey for the Defendant, andethhad agreed to vacate the
certificate of default. _(Id.)

On October 7, 2015, the Defendant filed a Ri#éb)(6) motion to dismiss the original

complaint. (See the Def.’s Oct. 7, 2015 Mot. to Dismiss, Dkt. No. 15.)
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In response, also on October 7, 2015, the #iiihed an amended complaint as a matter
of course. (See Am. Compl.) In the amended daimi the Plaintiff withdrew the first cause of
action under the FDCPA for the Defendant’s ofallegedly improper language on the envelope
containing the February 13, 2015 legtt She also withdrew the fourth cause of action under the
NYGBL. (Seeid.)

The amended complaint contained two reawses of action, which alleged that the
Defendant violated Sections 1692e and 1692h@FDCPA by maintaing a website that
charged a processing fee of $3.00 to consumersattbmpted to pay off their debts online. (Id.
at 11 16-24.)

On October 9, 2015, the Court issued ateodenying as moot the Defendant’s motion
to dismiss the original complaint, and granting the Defendant leave to renew its motion in light
of the amended complaint. (See fct. 9, 2015 Order, Dkt. No. 18.)

C. The Present Motion

On October 19, 2015, the Defendant filed a second Rule 12(b)(6) motion to dismiss the
amended complaint. In its supfiog memorandum, the Defendansaded that the identity of
the Plaintiff's creditor, John T. Mather Hospitalas implicitly set forth in the February 13, 2015
Letter and therefore, the Letter didt violate the FDCPA on that&ia. (See the Def.’'s Mem. of
Law at 6-12.) Further, it contended that thaimRiff's claims under the FDCPA related to a
processing fee also failed as a matter of law because the February 13, 2015 Letter made no
mention of a processing fee or thefendant’s website._(Id. at 12.)

In response, on December 15, 2015, the Plaintiff filed an opposition memorandum
contending that the least sophiatied consumer would be confused by the reference to John T.

Mather Hospital in the Februaiys, 2015 Letter and thereforeethtmended complaint does state



viable claims under Sections 1692e and 1692¢. tf&eBl.’s Opp’n Mem. of Law at 7-13.) In
addition, the Plaintiff assertetat a $3.00 processing fee is immper under the FDCPA and that
the Defendant’s failure to mention suchea fn the February 12015 Letter did not render
invalid their FDCPA claims arising fromehalleged illegal fee._(See id. at 4-7.)

On January 5, 2016, the Defendant figeeply memorandum re-emphasizing its
argument that the February 13, 2015 Letter adtly identified John T. Mather as the
Plaintiff's creditor for purposes ¢lFDCPA. (See the Def.’s Reply Mem. of Law, Dkt. No. 30
[the “Def.’s Reply Mem. of Law”], at 6-10.) #iso contended that tidaintiff failed to offer
any legal authority supporting her contention thaefendant could beeld liable under the
FDCPA for charging an illegal pcessing fee even though it did moglicitly seek to collect
such a fee from the debtor. (See id. at 1-6.)

The Court will, in turn, the address the applicable legal standard, and the parties’
arguments with respect to the Plainsffour causes of action under the FDCPA.

1. DISCUSSION

A.Thel egal Standard

Under Fed. R. Civ. P. 12(b)(6), a defendany meve to dismiss complaint that “fail[s]
to state a claim upon which relief can be gedri’ When ruling on such a motion, the court

accept[s] all allgations in the complaint as true agraw all inferences in the non-moving

party’s favor.” LaFaro v. New York Caiothoracic Grp., PLLC, 570 F.3d 471, 475 (2d Cir.

2009) (quoting Miller v. Wolpoff & Abramsn, L.L.P., 321 F.3d 292, 300 (2d Cir. 2003)).

However, to survive a 12(b)(6) motion to dismiss, a complaint must plead “enough facts

to state a claim to relief that is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544,

570, 127 S. Ct. 1955, 1974, 167 L. Ed. 2d 929 (2007). “A claim has facial plausibility when the



plaintiff pleads factual contentdahallows the court to draw the reasonable inference that the

defendant is liable for the sgtonduct alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678, 129 S. Ct.

1937, 1949, 173 L. Ed. 2d 868 (2009) (citation omitted). Thus, “[w]hile a complaint attacked by
a Rule 12(b)(6) motion to dismiss does not neddildel factual allegatius . . . a plaintiff's

obligation to provide the ‘groundsf his ‘entitle[ment] to reliefrequires more than labels and
conclusions, and a formulaic retion of a cause daction’s elements will not do.” Twombly,

550 U.S. at 570 (citation omitted); see alstné&sft v. Igbal, 556 U.S. 662, 678, 129 S. Ct. 1937,

1949, 173 L. Ed. 2d 868 (2009) (“[T]hreadbare rdsitd the elements of a cause of action,
supported by mere conclusory statements, deuftice.”) (citation omitted). Accordingly,
unless plaintiffs’ well-pleaded allegationsvied'nudged their claims across the line from
conceivable to plausible, their complaint mostdismissed.” Twombly, 550 U.S. at 569.

In considering a motion to dismiss, a courgenerally “limited to the facts as asserted
within the four corners of the complaint, the doents attached to the complaint as exhibits,

and any documents incorporaiadhe complaint by reference.” McCarthy v. Dun & Bradstreet

Corp., 482 F.3d 184, 191 (2d Cir. 2007) (citing Taylor v. Vt. Dep't of Educ., 313 F.3d 768, 776

(2d Cir. 2002)). “[W]here matter outside the pleadings isreffeand not excluded by the trial
court, the motion to dismisiguld be converted to a motion for summary judgment.” Nakahata

v. New York-Presbyterian Healthcare Sysc.Ji723 F.3d 192, 202 (2d Cir. 2013) (citing Fed. R.

Civ. P. 12(d)).

B. Astothe First Cause of Action

The first count of the amended complaisserts a cause of actiagainst the Defendant

under Section 1692f of the FDCPAdea on allegations that the Defendant forced consumers to



pay a $3.00 processing fee if theysh to use the Defendant’s website to pay off their debts.
(See Am. Compl. at § 16-24.)

Section 1692f states “[a] debt collectnay not use unfair or unconscionable means to
collect or attempt to collect any debt.” 15 LS8 1692f. The statute sets forth categories of
conduct that violate this prohthon, including as relevant her&'he collection of any amount
(including any interest, fee, charge, or expensgléntal to the princigabligation) unless such
amount is expressly authorized thye agreement creatinige debt or permittedy law.” 1d. at §

1692f(1).

Interpreting this provision, the SeconddcZiit in Tuttle v. Equifax Check, 190 F.3d 9 (2d
Cir. 1999) stated that under the FDCPA, a aeliection agency “may impose a service charge
if (i) the customer expressly agrees to the chardglke contract creatg the debt or (ii) the
charge is permitted by law.” Id. at 12. Stated another way:

If state law expressly permits serviceadles, a service charge may be imposed
even if the contract isilent on the matter;

If state law expressly prdbits service charges, a service charge cannot be
imposed even if the contract allows it;

If state law neither affirmatively permiter expressly prohibits service charges, a
service charge can be imposed only if¢hstomer expressly agrees to it in the
contract.
Id. (emphasis omitted).
Here, the amended complaint alleges thatDefendant’s websiteharged a processing
fee of $3.00 to consumers that was not authottizegn agreement with the Plaintiff or permitted

by law. (Am. Compl. at § 22.) Thus, accordinghe Plaintiff, the amended complaint states a

plausible claim under Section 1692f(1).e€3he Pl.’s Opp’n Ma. of Law at 4-7.)



On the other hand, the Defendant contendsetet if the fee is illegal, the February 13,
2015 Letter contains no referenceatprocessing fee, nortisere any allegation that the
Defendant attempted to collect such a fee fromRfaintiff. (See the Def.’s Reply Mem. of Law
at 1-6.) Thus, according to the Defendant, tlaenEff fails to state a plausible claim under
Section 1692(f). (See id.Jhe Court agrees.

In Miller v. Wolpoff & Abramson, L.L.P., 321 F.3d 292 (2d Cir. 2003), a debtor appealed

a district court’s dismissal of his Section 1692fclaim against two law firms for allegedly
attempting to collect attorneys’ fees from himviolation of Ohio state law and New York’s
professional ethics rules. See id. at 307. Thendlant argued that thmaintiff lacked standing
to pursue the claim because it was undisputedhbgtlaintiff never paid any attorneys’ fees to
the defendants. Id. The Second Circuit rejettatlargument, reasimg that “[tjhe FDCPA
provides for liability for attempting to colleain unlawful debt, however, and permits the
recovery of statutory damages up to $1,000 iratheence of actual damages.” Id. Rather, the
court held that a plaintiff could maintain a claim under Section 1692f(1) so long as the defendant
“attempted to collect money in violation of the RIPA.” 1d. (emphasis in original).

Thus, to state a claim under Section 1692f(1) ampff must at the veryeast, allege that
the defendant attempted to collegbrohibited fee from him drer under the FDCPA. See id.;

see also Rogers v. Capital One Servs., 1447, F. App'x 246, 249 (2d Cir. 2011) (Summary

Order) (describing Section 1692f ‘@scatchall provision prohibitig the use of any ‘unfair or
unconscionable meansdcollect or attempt to collect any debt.””) (emphasis added); Salvati v.

Deutsche Bank Nat. Trust Co., 575 F. App'x 49(&b6Cir. 2014) (“[T]he Fair Debt Collection

Practices Act, 15 U.S.C. 88 1692 et seq., Wipimhibits debt collectors from . collecting or



attempting to collect amounts not ‘expressly authorizedthg agreement creating the debt or
permitted by law.”) (emphasis addle(quoting 15 U.S.C. § 1692f(1)).

Although there have not been an abundan@agés on the issue, courts have dismissed
Section 1692f (1) claims where, as here, tlaeeeno allegations that defendants made attempts

to collect illegal fees. See Bank v. Coogeayoff, Cooper & Cook, 356 F. App’x 509, 511 (2d

Cir. 2009) (affirming the dismissal of a Secti1692f claim because the plaintiff “admitted at
oral argument . . . that defendants never actually collected a $35 bad check fee,” and “[t]herefore,

we do not find a violation ofextion 1692f(1), which prohibits the collection of unauthorized

fees.”); Riding v. Cach LLC, 992 F. Supp. 2d 987, 998 (C.D. Cal. 2014) (granting a Rule
12(b)(6) motion to dismiss a Section 1692f cldecause “Plaintiff does npbint to a specific
interest, fee, charge, or experiacidental to the principal 6bation that Defadants improperly

sought to collect”); Richardson v. Midld Funding, LLC, No. CIV. CCB-13-1356, 2013 WL

6719110, at *9 (D. Md. Dec. 18, 2013) (granting deRiP(b)(6) motion to dismiss a Section
1692f claim because the plaintiilleged no facts demonstrating that the amount [the defendant]
seeks to collect was not ‘expressly authoriagdhe agreement creating the debt or permitted by

law,’ in violation of § 1692f(1)"); Danghrad v. Cohen & Slamowitz, LLP, No. 05CV2662

(SJF)(ETB), 2009 WL 637888, at {&.D.N.Y. Mar. 9, 2009) (dmissing a Section 1692f claim
because, among other reasons, “there is no evidieacthe Debt Collector . . . attempted to
collect any amount that was not exprgsslthorized by the Discover Cardmember
Agreement.”).

Here, the Plaintiff's Section 1692f claim isspmised solely on the alleged fact that the
Defendant maintained a website that chargetomers a $3.00 processing fee. However, there

are no allegations tying the Plaintiff to thve¢bsite. The February 13, 2015 Letter makes no



mention of a processing fee, nor does it refelPlaentiff to the Defendaig website. Without
more, the Court finds that it is not plausibdeconclude that the Defendant collected or
attempted to collect a $3.00 processing fee filmerDefendant, and therefore, the Plaintiff has
not stated a claim under the Section 1692f(1).

The cases cited by the Plaintiff are not ® ¢lontrary. In thoseases, the defendants did
actually attempt to collect allegedly improper fe@srfithe plaintiffs in dit collection letters or

by some other means. See Campbell v. MBI Associates, Inc., 98 F. Supp. 3d 568, 571, 579-83

(E.D.N.Y. 2015) (granting a g@intiff's motion for summaryudgment on a Section 1692f(1)
claim arising from a statement in the debt-azltn letter, “There will be a $5.00 processing fee

for all credit cards”); White v. Fein, Such & Crane, LLP, No. 15-CV-438 (JTC), 2015 WL

6455142, at *1 (W.D.N.Y. Oct. 26, 2015) (denying deR12(b)(6) motion to dismiss a Section
1692f(1) claim based on allegations that a defenatd@mpted to collect “attorneys’ fees and
other costs that were unauthorized by law ocagmreement between the debtor and the creditor”);

Acosta v. Credit Bureau of Napa Cty.oNL4 C 8198, 2015 WL 1943244, at *1 (N.D. Ill. Apr.

29, 2015) (denying a Rule 12(b)(6) motion to dssra Section 1692f(1) claim based on a letter
to the plaintiff stating that she could pay kdebt “via Credit Card ($14.95 Chase Receivables

processing fee where applicable)”)g®ét v. Rockport Fin., LLC, 115 F. Supp. 3d 1018, 1020

(E.D. Mo. 2015) (denying a Rule 12(b)(6) motiondismiss a Section 1692f(1) claim where
defendant notified the plaintiff by letter thelte would be charged an additional $3.00

convenience fee if she made a paymemgiai credit or debit cd); Quinteros v. MBI

Associates, Inc., 999 F. Supp. 2d 434, 436, 437-39.KEYD 2014) (finding that the plaintiff

stated a Section 1692f(1) claim based on a debtotiolfeletter stating, “@Qr office accepts Visa,

MasterCard and American Express whiou may pay over the phone or online at

10



www.paymbi.com. There will be a $5.00 procesdengfor all credit cards or checks over the

phone”); Hallmark v. Cohen & Slamowitz, L1 P93 F.R.D. 410, 413 (W.D.N.Y. 2013) (denying

a Rule 12(c) motion to dismiss a claim by a eoner that a debt collector violated Section
1692f(1) by attempting to charge him $140 in cdees, in addition this underlying debt);

Shami v. Nat'l Enter. Sys., No. 09-CV-7RRM VVP, 2010 WL 3824151, at *1 (E.D.N.Y. Sept.

23, 2010) (denying a Rule 12(c) motion terdiss a Section 1692f(1) claim based on a
collection letter stizng, “Transaction fees will be chargédou use the automated phone system
or the internet to malgayment on this account”).

By contrast, in this case,albefendant did not send the Rl#f a debt collection letter
that made reference to a $3.00 processing fée @webpage that allegedly charged consumers
such a fee. There are also no allegations stiggethat the Defendant sought to collect or
charge the Plaintiff for anything other than haderlying debt to John T. Mather Hospital.
Therefore, even assumiagguendo that the $3.00 processingef on the Defendant’s website
was not authorized by law or by an agreement thighPlaintiff, there is no allegation that the
Defendant actually colleadeor attempted to collect that feerin the Plaintiff. Accordingly, the
Court finds that the Plaintiff's Sectidr692f claim fails as a matter of law.

C. Asto the Second Cause of Action

In its second cause of amti, the Plaintiff asserts thattiDefendant violated Section
1692e of the FDCPA by making a false representatioits website that it is entitled to receive
a $3.00 processing fee from consumers that atteogay off their debts using the Defendant’s
website. (See Am. Compl. at 11 25-32.)

Section 1692e states, “A debt collector may not use any false, deceptive, or misleading

representation or means in connection withcbiéection of any debt.” 15 U.S.C. § 1692e.

11



Section 1692e(2) provides that a debtexilbr may violate this provision by, among other
things, “The false representation of--(A) the awer, amount, or legaladtis of any debt; or

(B) any services rendered or caemgation which may be lawfulhgceived by any debt collector
for the collection of a delit Id. at § 1692e(2).

As with the Plaintiff's Section 1692f procesgifee claim, the Defendant asserts that the
Plaintiff's Section 1692e(2) claifiails because it never made aepresentations directly to the
Plaintiff regarding a preessing fee. (See the Def.’s Mem. of Law at 12-13.)

In response, the Plaintifbatends that the alleged misrepentation on the Defendant’s
website regarding a processing ferises independent of whether sushalso stated in the letter
sent to [the] Plaintiff.” (The Pk Opp’n Mem. of Law at 6.) Aus, according to the Plaintiff, it
can form the basis of a plausible Section 1692(e)&cl (See id.) Agairthe Court disagrees.

15 U.S.C. 8§ 1692k (“Section 1692k”) states ilevant part, “any debt collector who fails
to comply with any provision of this subchapt@th respect to any person is liable to such
person in an amount equalttee sum of-- (1) any actual dagesustained by such person;
(2)(A) in the case of any actidoy an individual, such additi@l damages as the court may
allow, but not exceeding $1,000.”_Id. (emphasis added).

Although the provision is broad, courts havieipreted the phrase, “with respect to any
person,” to place some limits on the statutstgnding of individualsvho can bring FDCPA

claims. For example, in Kropelnicki v. Sieg290 F.3d 118 (2d Cir. 2002), the plaintiff asserted

a claim under Section 1692(e) against a lavigeramong other things, sending a letter to him
and his sister because the letter allegedhytained “false, deceptive, or misleading

representations made in connectwith the collection of thdebt.” Id. at 129-30. However,

12



and of importance, the letter waglaglssed to the plaintiff's sistand not to the plaintiff._See

id.

On appeal in Kropelnicki, the Second Circuftraned the district court’s dismissal of the
claim for lack of standing.dl at 129-130. Specifically, it found:

[e]ven if the letter contained languatipat was threatening or misleading, it was
not threatening or misleading as to [piaintiff] because it was not addressed to
her. Put another way, prohibited languagthe letter sent to [the plaintiff's
sister] cannot create a cause of actioftfoe plaintiff] merely because she read
the letter containing the threat. Accordiyngive conclude thahere is no set of
facts under which [the pldiff] could state a claim badeon the October 28 letter.

Id. at 129-130.

Similarly, in Sibersky v. Goldstein, 155 App’x 10 (2d Cir. 2005) (Summary Order),

the plaintiff sued a debt collector under Sections 1692e(5), 1692e(11), and 1692g for sending
him and his wife a letter that allegedly faileddisclose that the defendant was intending to
collect a debt, improperly threatened to collectlat,dend failed to properiverify the plaintiff's
debt. In a summary order, the Second Circuit affirmed the district court’s dismissal of the
plaintiff's FDCPA claims becausefound that “the record indicate®t only tha{the plaintiff]
is not the debt consumer to whom the offenditigite were directed, batso that he neither
stands in the shoes of that consumernor has pleaded injuriowesposure to the debt
collection letters at issue.” ldt 11. It further noted, “When an FDCPA complaint alleges that a
letter communicates faulty notice pursuang$1692e(11) and 1692g, or threats violative of 8§
1692e(5), for the offending communication to be ‘wiglspect to’ a persasther than the debt
consumer or someone standing in the consumshoss, that person would have to plead some
injurious exposure to the oonunication to have standing sue.” 1d. at *11-12.

In Sibersky, the letter was addressed thenpféis wife, and the complaint only alleged

that the plaintiff's wife had exposure teetbffending communication, and not the plaintiff
13



himself. 1d. at *12. Thus, the Second Circuit fodinat the district courtorrectly ruled that the
plaintiff lacked standing to brg his FDCPA claims arising frothat letter._Id. at *12.

Although Sibersky is a not precedential becatisea summary order, lower courts have

found its reasoning persuasive and endorsed iioaph. _See Andino v. Mercantile Adjustment

Bureau, LLC, No. 14-CV-59-JTC, 2016 WL @830, at *7 (W.D.N.Y. Feb. 18, 2016) (“This

court finds the rationale of IS¢rsky and Barasch compelling, and the precedent controlling.”);

Schwartz v. Resurgent Capital Servs., NB, 08 CV 2533 (NG)RML), 2009 WL 3756600, at

*3 (E.D.N.Y. Nov. 9, 2009) (“Although Siberskg a nonprecedential decision issued before
January 1, 2007, its reasoniisgpersuasive and it is consistenth other case law, just cited, in

this circuit.”); see also Kinkade v. Estdtdo. Servs., LLC, No. CV 11-4787 AKT, 2012 WL

4511397, at *4 (E.D.N.Y. Sept. 28, 2012) (“Under $3ig, in order to havetanding, Plaintiff
must: (1) be a consumer; (2) stand in the slode¢he consumer; or (3) allege injurious

exposure.”); _Bank v. Pentagroup Fin., L. 08-CV-5293 (JG) (RML), 2009 WL 1606420,

at *3 (E.D.N.Y. June 9, 2009) (same).

Accordingly, the reasoning of Kropelnicka@ Sibersky suggest that for a plaintiff to

have standing under Section 1692k to asselRCHDPA claim, he or she (1) must be the
consumer to whom the offending communicatiors wedressed; (2) staimdthe shoes of the
consumer; or (3) allege injurioexposure to the communication.

Here, the Plaintiff seeks to bring aich under Section 1692e(2)(A) arising from a
representation on the Defendantsbsite that consumers are riggd to pay a $3.00 processing
fee if they choose to pay their debts onlii8ee Am. Compl. at ] 16—24.) The amended
complaint alleges that this representation isef@and misleading because the Defendant is not

legally entitled to collect <uh a fee. (Id. at 7 29.)

14



However, as discussed earlier, théfeary 13, 2015 Letter does not mention a
processing fee or refer to the Defendant’s webs#lso of importance, the amended complaint
does not allege that the Plafhever visited the Defendantiwebsite, let alone viewed the
offending statement on the website. Accordinglyen assuming that the representation on the
Defendant’s website regardingpeocessing fee was false or rmeistling, there are no allegations
suggesting that the represeraativas addressed to the Pldindr that the Plaintiff was

injuriously exposed to the representation. Barasch v. Estate Info. Servs., LLC, No. 07-CV-

1693 NGG/MDG, 2009 WL 2900261, at *4 (E.D.N.Y.#Be3, 2009) (“Although Plaintiff claims
that she read the debt collection letter and harmed, no supporting fadtave been presented
to the court whatsoever. Most importantly, thex no evidence—or explanation—of the injury
that Plaintiff has suffered by reading ttiegallenged communicatio8imply reading the
communication cannot qualify Plaifitfor standing under Sibersky.”).

For that reason, the Court finds that thaimiff does not have standing under Section
1692k to assert an FDCPA claim on the basis dlged misrepresentation on the Defendant’s
website._See Sibersky, 155 F. App'x 10, 11¢#d 2005) (dismissing FDCPA claim because
“the record indicates not onlydhSibersky is not the debtrsumer to whom the offending
letters were directed, but alsathe neither stands in the shaé that consumer, . . . nor has
pleaded injurious exposure to the debt coiltectetters at issue.”); Schwartz, 2009 WL 3756600,
at *4 (finding that a plaintiff lacked standing bring Section 1692e claim because the offending
letter was not addressed to him, and he concedeid briefing that “he experienced no actual

damages and has alleged no othgiry in the complaint”).
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D. Astothe Third Cause of Action

In the third cause of action, the Plainaffserts that the Defendaviolated Section
1692g(a)(2) of the FDCPA because she contématsthe February 13, 2015 Letter failed to
adequately identify the name of theditor to whom she owed a debt.

The Defendant asserts that this claim fagsa matter of law because the Letter clearly
implies that John T. Mather Hospital is the Pldfistcreditor. (See the Def.’s Mem. of Law at
6-11.) The Court disagrees.

“As a response to ‘the recurring problefdebt collectors dunning the wrong person or
attempting to collect debts which the congurnas already paid,” S. Rep. No. 95-382, at 4
(1977), as reprinted in 1977 U.S.C.C.A.N. 1698699, the FDCPA gives the consumer the right
to dispute a debt claimed by a debt collector, arsédk verification of the Vidity of the debt.”

Jacobson v. Healthcare Fin. Servs., Inc., 58681 B5, 89 (2d Cir. 2008) (citing 15 U.S.C. 8

1692g(b)). “Significantly, the FDCPAoes not assume that the reeiyiof a collection letter is
aware of her right to require vécation of the debt. Instead, tiet requires the debt collector,
as the party in the bettposition to know the law, to inforthe consumer of that right.”_Id.

To help facilitate this righ Section 1692g(a) states tlathe initial communication with
a debtor, or within five days of theitial communicatbn, “a debt collectoshall . . . send the
consumer a written notice[,]” whiatontains the following information:

(1) the amount of the debt;

(2) the name of the creditor to whom the debt is owed;

(3) a statement that unless the consumer, within thirty days after receipt of the

notice, disputes the validity of the debt,any portion thereof, the debt will be

assumed to be valid by the debt collector;

(4) a statement that if the consumer nesithe debt collector in writing within
the thirty-day period that éhdebt, or any portion thereds disputed, the debt
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collector will obtain verification of the & or a copy of a judgment against the

consumer and a copy of such verificatior judgment will be mailed to the

consumer by the debt collector; and

(5) a statement that, upon the consumer's written request within the thirty-day

period, the debt collector will provide tkensumer with the name and address of

the original creditor, if diffenet from the current creditor.
15 U.S.C.A. 8§ 1692g(dkmphasis added).

“In this Circuit, the quesbin of whether a communicati@omplies with the FDCPA is
determined from the perspective of the ‘lesgphisticated consumer.” Jacobson, 516 F.3d at 90

(quoting_Clomon v. Jackson, 988 F.2d 1314, 1318 (2d Cir. 1993)). The least sophisticated

consumer standard is “an objective standard, designed to protect all consumers, ‘the gullible as

well as the shrewd.”_Ellis v. Solomon &lomon, P.C., 591 F.3d 130, 135 (2d Cir. 2010)

(quoting Jacobson, 516 F.3d at 90). According tdSieond Circuit, “[tjhe standard effectively
serves its dual purpose: it (1) ensures theegtmin of all consumers, even the naive and the
trusting, against deceptive debt collection prasti@nd (2) protects debt collectors against
liability for bizarre oridiosyncratic interpretations of bection notices.”_Clomon, 988 F.2d at
1320.

Under the least sophisticated consumandard, “[t]o satisfy § 1692g(a), the debt
collector’s notice must state thequired information ‘clearlyreough that the recipient is likely

to understand it.”” Janetos v. Fulton Friedman & Gullace, LLP, --- F.3d ----, No. 15-1859, 2016

WL 1382174, at *3 (7th Cir. Apr. 7, 2016); ses@Russell v. Equifax A.R.S., 74 F.3d 30, 35

(2d Cir. 1996) (“We recognize there are many cunning ways to circumvent § 1692g under cover
of technical compliance, . . ., but purported cbamze with the form of the statute should not

be given sanction at the expense of the substahthe Act.”); Eun Joo Lee v. Forster & Garbus

LLP, 926 F. Supp. 2d 482, 486 (E.D.N.Y. 2013) (titlately, the critical question [in
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determining whether a communicativiolates the FDCPA] is .. whether the notice fails to
convey the required information clearly and efifezly and thereby makes the least sophisticated
consumer uncertain as to the meaning of thesange.”) (alteration in original) (quoting Weiss

V. Zwicker, 664 F.Supp.2d 214, 216 (E.D.N.Y. 2009)).

The Second Circuit appears othave directly addresséow clearly a debt collection
notice must identify the name of the creditomoom the debt is owed in order to satisfy the
validation requirements of San 1692g(a)(2)._See Clomp&88 F.2d at 1319 (noting that
although “[o]ne court has held, for example, that collection notices are not deceptive simply
because certain essential information is convaygticitly rather than gplicitly . . . We do not,
of course, have occasion here to adopt othertsanterpretations of the least-sophisticated-
consumer standard.”).

Other courts have differed in how rigoroutiiey apply the leasbghisticated consumer

standard to Section 1692g(a)(2xiohs. For example, in Janetos v. Fulton Friedman & Gullace,

LLP, supra, a group of debtors owed money tes&t Acceptance (“Asset”), and Fulton

Friedman & Gullace, LLP (“Fulton”) was Asset’s debt collector. 2016 WL 1382174 at *1-2.
Fulton sent letters to the plaintiffs with the following heading:

Re: Asset Acceptance, LLC Assignee of

AMERISTAR

Original Creditor Acct # : XX0682

Fulton, Friedman & Gullace, LLP Acct # :

XXXXXX2109

Balance Due: $17479.24
Id. at *2. The letters further provided, “Pledseadvised that your above referenced account has
been transferred from Asset Acceptance, ltb®ulton, Friedman & Gullace, LLP.” 1d.

The plaintiffs in Janetos brought aation under the FDCPA, alleging among other

things, that the letters violat&ection 1692g(a)(2) by failing toedtify the current creditor or
18



owner of the debt. Id. at *2. On appeal, thee®eh Circuit found that etndefendant’s letter had
failed to comply with the plailanguage of Secn 1692g(a)(2) becausmp]owhere did the
letter[s] say that Asset Acceptancurrently owned the debts in question.” Id. at *3. The fact
that the letters referenced Asset Acceptance e sufficient because, according to the circuit
court, “[t]he Act required Fultos’ letter to identifyAsset Acceptance as the ‘creditor to whom
the debt is owed.”_Id. (quoting 15 U.S.C. 89P§(a)(2)). The circuit court also found that the
letters made the identity of the plaintiff's currenéditor even more comding by stating that the
“the referenced account ‘has been transferremh fAsset Acceptance, LLC, to Fulton, Friedman
& Gullace, LLP.”” Id. In so doing, the court foundatithe letters “left thempression that Asset
Acceptance may well have transtd ownership of the debts to Fulton.” Id. at *5. Based on
these facts, the Seventh Cittclaund that the letters viokadl Section 1692g(a)(2).

Similarly, in Eun Joo Lee v. Forster@arbus LLP, 926 F. Supp. 2d 482, 487 (E.D.N.Y.

2013), the debt collection letter at issue hada &t the top of the tier that read, “AMOUNT
DUE: $2,812.15,” followed by reference and account Iners for the debt and a line that read,
“Re: NCOP XlI, LLC A/P/O CAPITAL ONE.” NCOKI, LLC (“NCOP”).” Id. The district
court found that the plaintiff had stated a plalesclaim for the violatin of Section 1692g(a)(2)
because although the letter mentioned NCOP titickg “not clearly and effectively convey its
role in connection with the debtld. at 487. Further, the ad found that “[lJisting NCOP on
the reference lines, particularly when follaMey the unusual abbreviation ‘A/P/O’ and the
name of the original creditoeasily could have failed to alghe least sophisticated consumer
that her debt was now owned by NCOP.” Id.

By contrast, the Defendant relies on WrighPhillips & Cohen Associates, Ltd., No. 12

CV 4281 (DRH) (GRB), 2014 WL 4471396, at *4[EN.Y. Sept. 10, 2014). There, a debt

19



collection letter idetified “Fingerhut” as the “@ginal Creditor,” and “Brtfolio Asset Group” or
“PAG” as the “Client.” Id. at *1. The letter weon to state, “Your account has been referred to
our office for collection on behalf of our aboreferenced client.”_Id. Although the letter
referred to PAG as a client rather than the carcegditor, the court found that the statement that
the debt collector intended toll@et on behalf of its client, PAGmplicitly suggested that PAG
was the current creditor to whom the plaintiff ongedebt._Id. at *5. Thus, the court concluded
that “[t]he least sopbkticated consumer would have knowfter reading thentirety of the

letter, that [d]efendant soughtdollect a debt on behalf of PA@nd that PAG was, therefore,

the current creditor to whohe owed his debt.” 1d.

The Defendant also cites to Daly v. @abMamt. Servs., LP, No. 15-CV-364-JTC, 2015

WL 4662759, at *3 (W.D.N.Y. Aug. 6, 2015). In thase, the caption of the letter correctly
identified Department Stores National Bank (‘l0E®’) as the current creditor. However, the
body of letter stated that the dedailector “has been engagky Bloomingdale’s to resolve your
delinquent debt” and that any pagnts should be made directty DSNB. _Id. Applying the

least sophisticated consumer standard, the éownt that the language in the body of the letter
referring to Bloomingdales did novershadow or contradict the information in the caption of the
letter listing DSNB as the current creditor becaarsather statement in the letter indicated that
the plaintiff should pay DSNB dictly. 1d. The district coufbund that this statement made it
reasonably clear that DSNB, notoBimingdales, was the plaintiff's went creditor.Id.; see also

Olson v. Wilford, Geske & Cook, P.A., No.\ZI12-1895 (DWF)(JJG), 2013 WL 489040, at *4

(D. Minn. Feb. 8, 2013) (finding thatletter that identified two erttes as the plaintiff's creditors
did not violate Section 1692g(a)(2) because theE@wonade clear that the debt collector was

working on behalf of the current creditpHernandez v. Affiliated Grp., Inc., No.
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04CV4467(JG), 2006 WL 83474, at *2 (E.D.N.Y. JaR, 2006) (finding that a statement on the
back of a debt collection letter identifying the @t creditor as the “owner of one or more of
your accounts” was sufficient for pposes of Section 1692g(a)(2)).

In the present case, it is undisputed that Johvlather Hospital is # current creditor to
whom the Plaintiff owes a debt. Howeverr thebruary 13, 2015 Letter does not make this
explicit. Rather, the caption of the Letter reads,

Re: John T. Mather Hospital

Balance Due: $636.15

File #: [Jfa2553

Service Date/Last Charge:  07-09-14/07-09-14
(Am. Compl., Ex. 1.)

The cases above suggest that a debtatoHeannot satisfy Section 1692g(a)(2) by
naming an entity without explicitly or implicitlgnaking clear in the letter that the entity is the
debtor’s current creditor to whom a débbwed. See Jatwes, 2016 WL 1382174 at *3
(“[S]tanding alone the fact that the form letbecluded the words ‘Asset Acceptance, LLC’ did
not establish compliance with § 1692g(a)(2). Moerequired Fulton’s letter to identify Asset
Acceptance as the ‘creditor tdam the debt is owed.” 15 U.S.€1692g(a)(2). The letter had
to make that identification clearly enough ttieg recipient would likgl understand it.”); Forster
& Garbus LLP, 926 F. Supp. 2d at 487 (“NCOPswize entity to which Plaintiff owed money
and it is mentioned in the Collection Letter twibef the letter does notearly and effectively
convey its role in connecin with the debt.”).

Thus, the Court finds the fact that tegtion February 13, 2015 Letter lists John T.

Mather Hospital is not, without more expédion, sufficient to sasfy Section 1692g(a)(2)

because it does not identify the Hospéalthe Plaintiff’'s current creditor.
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Further, the body of the February 2815 Letter does not make clear who the
Defendant, as the debt collector, is acting on b@ngending the Letter. Rather, the letter
states, “Please be advised thas #ccount has been listed with our office for collection.” (Id.)

It does not specify who the Defendant represerdswhere the Plairificould send a direct
payment. Thus, in the Court’sew, unlike the letters at issueWright and the other cases cited
by the Defendant, the February 13, 2015 Letter doesnmbicitly suggest that John T. Mather
Hospital is the Plaintiff’'s current creditor, nor does it make clear what, if any, relationship the
Hospital has to the Defendant or the Piéfistunderlying debt. Cf. Wright, 2014 WL 4471396

at *5 (“Although Defendant included the name o tturrent creditor, PAG, next to the label
‘Client,’ rather than explicitly stating that PAGtise current creditor, any confusion such a label
may have caused was alleviated by Defendandis [gtatement that the debt Defendant intended
to collect was ‘on behalf of our above nefaced client,’ i.e., PAG.”); Daly, 2015 WL 4662759
at *3 (finding that a letter did not violate $en 1692g(a)(2) because the letter identified DSNB
as the direct creditor and directed tiebtor to make payment to DSNB).

The Court acknowledges that there is someefdo the Defendant’s argument that the
least sophisticated consumer could discern framlétter that John T. Mather Hospital is the

current creditor on the Plaintif’account. For instanaanlike the letters idanetos and Lee, the

February 13, 2015 Letter does not sugidbat any other entity calibe the Plaintiff's creditor,
nor that the Plaintiff's debt wagnsferred to an emyiother than John Mather Hospital_See
Janetos, 2016 WL 1382174 at *5 (‘tdethe letters Fulton sent didt actually identify Asset
Acceptance as the current creditor at all, arfddnh leave the impressi that Asset Acceptance
may well have transfeed ownership of the debts to Fulton.”); Lee, 926 F. Supp. 2d at 487

(“Listing NCOP on the reference lines, partely when followed by the unusual abbreviation
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‘A/P/O’ and the name of the original credit@asily could have failed to alert the least
sophisticated consumer that lgebt was now owned by NCOP.”).

However, the FDCPA is intended to “enstlre protection of all consumers, even the
naive and the trusting, against deceptive debt collection practiaepéinicki, 290 F.3d at 127
(internal quotation marks and citation omittedhe Court is not convinced that the least
sophisticated consumer would be abldéduce from the captiofiRe: John T. Mather
Hospital,” that John T. Mather Hospital is thereumt creditor to whom the Plaintiff's debt is
owed for purposes of Section 1692g(a)(2), partitpigiven the fact thathe Letter does not
specify the Defendant’s relationship to John Tiida Hospital. For thatason, the Court finds
that the Plaintiff has statedo#ausible claim that the Defendant violated Section 1692g(a)(2) and
therefore, denies the Defendantistion to dismiss that claim.

E. Astothe Fourth Cause of Action

In its fourth cause of actiothe Plaintiff asserts that the f@adant also violated Section
1692e by failing to “clearly and accurately identifig creditor whom the debt is owed[.]” (Am.
Compl. at § 58.)

As noted earlier, Section 1698&tes, “A debt collector may not use any false, deceptive,
or misleading representation or means in cotioe with the collection of any debt.”

15 U.S.C.A. § 1692e.

The Defendant does not move separately toidsthis claim. Rather it argues that the
Plaintiff's Section 1692g(a)(2) &im, discussed above, and iescBon 1692e claim fail for the
same reason — namely, the February 13, 2015radtes sufficiently identify John T. Mather

Hospital as the Plaintiff's current credito{See the Def.’s Mem. of Law at 6-11.).
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The Court has already found that the PlHihas stated a plausible claim that the
February 13, 2015 Letter does not sufficiently idgnibhn T. Mather Hospitas the Plaintiff's
current creditor. Thus, for the same reastinsussed above, the Court also denies the
Defendant’s motion to dismiss the Plaintiffeufth cause of action und8ection 1692e. Cf.
Lee. 926 F. Supp. 2d at 486—88 (finding that arddat’s failure to dficiently identify the
plaintiff's current creditostated a plausible claim ftne violation of Section 1692sd Section
1692).

[11. CONCLUSION

For the foregoing reasons, the Defendant’s motion to dismiss the Plaintiff's first and
second causes of action is grahtend the Defendant’s motion dismiss the Plaintiff’s third
and fourth causes of action is denied.

The case is referred to United States Mdtagie Judge A. Kathleen Tomlinson for
discovery.

SO ORDERED.

Dated: Central Islip, New York
August 4, 2016

/s/ Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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