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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________________________________________________ X
LINDA YOUNG,
Plaintiff, MEMORANDUM OF
DECISION & ORDER
-against 15-cv—03569(ADS)
CAROLYN COLVIN, Commissioner of Social
Security
Defendant.
_________________________________________________________ X
APPEARANCES:

Stanton & Guzman, LLP
Attorneys for the Plaintiff
820 Hemstead Turnpike 2nd FI.
Franklin Square, NY 11010
By:  Stacey Rinaldi Guzmartsq., Of Counsel
United States Attorney’s Office for the Eastern District of New York
Attorneys for the Defendant
271 Cadman Plaza East
Brooklyn, NY 11201
By: Rukhsanah L. Singlssistant United Stateésttorney

SPATT, District Judge:

On June 18, 2015, the Plaintiff Linda Young (the “Plaintiff”) commenced this citidrac
pursuant to the Social Security Act, 42 U.S.C. § 405eq.(the “Act”), challenging a final
determination by the Defendant Acting Commissioner of Social Securipfy@al/. Colvin(the
“Commissioner”), that she is ineligible to receive Social Security disabilityanse benefits.

Presently before the Court are the parttesss motions, pursuant to Federal Rule of Civil
Procedure (FeED. R.Civ. P.” or “Rule”) 12(c) for judgment on the pleadings. For the reasons that
follow, the Plaintiff's motion is denied in its entirety and the Commissioner’s motion is gianted

its entirety.
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. BACKGROUND

A. Procedural History

The Plaintiff,51 years of ageapplied for disability insurance benefits on December 12,
2012, alleging an inability to work as of April 5, 20d@e to back pain, diabetes, hypertension,
gallbladderissues chronic cholecystitis, and leg paif.he Social Security Administration (the
“SSA”) denied heapplication, and the Plaintiff requested a hearing.

On January 6, 2014Administrative Law Judge April M. Wexler (“ALJ Wexledr “the
ALJ”) of the SSAhelda hearing On February 19, 2014, ALJ Wexler issued a decision denying
the Plaintiff's claim. The SSAAppeals Council denied the Plaintiff's requasteview the ALJ’s
decision on April 24, 2015, and the ALJ’s decistbereforebecame the SSA Commisser’s
final decision

As stated abovehe Plaintiff commenced thisivil appealon June &, 2015. On March
11, 2016, the parties’ crossotions for judgment on the pleadings were fully submitted to the
Court.
B. The Administrative Record

1. Non-Medical Evidence

a. The Application

The Plaintiff was born in 1962. As of the date of her application, she reported that she was
57" and 220 pounds. In her application, she said that she became unable to work on April 5, 2012
because of her dibling condition. Specifically, she listed the following maladidsack pain,

diabetes, hypertension, gallbladder, chronic cholecystitis, and leg pain.



The Plaintiff worked primarily as a counselor. From November 2001 through28drd,
she workedasa mental health counselaith several organizations. She worked for Seafield
Services Inc(“*Seafield”) from July 2006 until April 6, 2012.

In a Work History Report, the Plaintiff stated that as part of her respidresbas a
counselor at Seafieldhe sat with groups, took notes, consulted naoked files The job did not
require the use of machines, tools or equipment. It did require writing and compégtorts.

She said that on a normal day, she would walk for 4 hetasg sit andstoopfor 2 hours;kneel

and crouch for 1 hour. The Court notes that this would add up to approximately 10 hours. The
Plaintiff indicated that she worked 8 hours a dage Plaintiff noted that the heaviest weight that

she lifted was 20 pounds, and that she frequently lifted 10 pounds.

At the time of the application, the Plaintifivas taking decadron for diabetesnd
gabapentin and oxycodone for pain.

b. The Function Report

On January 14, 2013, the Plaintiff completed a function report in conjunction with her
disability benefits application. She indicated tha¢ kved in a house with her family.The
Plaintiff was able to care for her personal hygiebat it was difficult to shower longer than ten
minutes; ittook her a long time to get dssal and put socks and shoes and she could naturl
her hair. She madelinner every two to three days by cooking fast and easy meals. She indicated
that she cared for her husband and her daughter, and that she helped her daughter with her
homework. Plantiff could not stand for a longme; could notwalk; play sports; go shopping;
prepare meajslean he entire houseor do laundry. Her husband helped complete these tasks.

She was able tdep for toiletriesmedications, paper products, and vegetables about two to three



times per month, limited to one tao hours. She could not sweep, rake, or perform household
repairs.

Further, the Plaintiff couldccasionallydrive, andwould go outside four to five timegser
week She was able to go outside alone. She went to church two to threea timoesh, but
sometimes had to leave early due to back pain. She could stand for ten minuesphbifinds;
and walk 50 feet.After walking fifty feet, she said that slmeeded to rest for ten minuteShe
could sit for 25 minutes before standing or repositioning herS#ié had trouble climbingtairs
and could not kneel or squat. She had no difficulty reaching or using her Isivelsomplained
of numbness in height leg. She used a cane, brace/splint, atrd@scutaneous electrical nerve
stimulation ("TENS’) unit three to four times dailyAs a resultof the pain and numbness, she
said that she had difficulty completing tasks.

c. The Disability Report Appeal Form

On April 4, 2013, the Plaintiff completed a disability report appeal form, in whieh sh
stated that there had been no changes in her cond8immindicated that she was taking Nexium
for heartburn, and did not list any other medications.

d. The Plaintiff's Testimony at the Administrative Hearing

OnJanuary 62014, Plaintiff testified at the administrative heari@he testifiedhatshe
was injured on September 14, 2009, when she bent down to pick up atchark. She heard a
loud pop in her back, and was unable to stand up. Between 2009 andst@l ok about ten
days off using either personal or sick ddyst it was only when she had a “really bad.tagyhe
testified that during that periodhe had difficulty performing her duties because she could not sit

for ninety minutes, which was the length of her counseling group sessibeafatid She found



her job to be more difficult as time went ofhe Plaintiff began seeing a pain management doctor
Dr. Ali Guy, in 2009.

She stopped workingn April 6, 2012, because her back “went out” during a trip to visit
her mothernn-law in Alabama.She returned home and had a discectomy on April 26, 2012. Her
surgeon, DrMatthewKern, informed her that he operated on her leg instead of her back so that
she could walk. He explained to her that she would have numbness and tingling, and hot and cold
sensations in her leg for the rest of her life.

After the surgery, the Plaintiff underwent physical therapy and was r@ated with
epidural injections.She last attended physical therapy six moptitr to the hearing. She also
used a TENS machana back brace, and cane. Plaintiff stopped taking medications because
they were too addictive.

The Plaintiff testified that on a gdalay, she would wake up and make breakfast for her
husband-which was two to three times a week. She was able to take showers or bathe herself,
but said that her husband had to help her get into the high walled Jacuzzi tub. She dleept the
with breals and vacuumed when it was convenient. She and her husband used paper plates and
plastic utensilso no one had to do any dishes. She did the laundry, but her husband had to bring
the clothes down the stairs.

The Plaintifftestifiedthat she went outde on most days to get the mad;go tocertain
appointments; tago food shoppingto go to the drugstore or post officand to see her
grandchildren. She said that she did not take her children to the park because she would be unable
to get them iflhey ran. She had gone out to socialize with friends, but not recently because she

lost her oldest son.



The Plaintiff further testified that she hasnstat sharp pain in her lower back and right
thigh with numbness, tingling, and spasni$ie musclespasms in both leggould lastfrom 30
second to two minutesShe said thashe could sit comfortably fdralf-an-hourand couldstand
for 15 minutes. She could walk for 50 feet and could lift ten to 15 pounds. Plaintiff would spend
about 30 minutes outside the house for errangglly accompanied She could drive for about
20 minutes andhad trouble putting on her shoes and fixing her h@lie Plaintiff said that she
had difficulty sleeping—that she has to wake up every hour to reposition herself.

e. Vocational Expert Edna F. Clark’s Testimony at the Administrative
Hearing

Edna F. Clark (“Clark”)an impartialvocational expert, also testified at the administrative
hearing.Clark said that anndividual of Plaintiff's age, education, amark experience who: was
limited to sedentary worlgould occasionally lift ten pounds; could f&it up to six hours; could
stand or walk for approximately two hours in an eigbtir day withnormal breaks; could
occasionally climb ramps or stairs; coutgtver climb ladders, ropes, @caffolds; could
occasionally balance and stoop; could never kneel, crouch, or crawl; couldnauphll without
limitation; and would need to use a cane for ambulation, could work as a counselor aisitifie Pla
had previously.

However, Clark testified that if that same individual could only sit for foursand stand
and walk for two hours, he or she would be unable to perform the Plaintiff's previous job or any
other job in the national economy.

2. The Medical Evidence

a. BeforeApril 5, 2012
On December 6, 2007, a magnetic resonance imaging (“MRI”) of the Plairggfhe

showedstraightening of the normal lumbar lordgsisscdesiccatiorof the L2-3, L3—4 and L45



discs; right neural foraminal disc herniation at the-3 2lisc level;a herniated disc at the left
posterior and left lateral disc margin causing assymetric compresslmtbecal sac at E& disc
level; a broaebased herniated sti at the L45 disc level compressing on the thecal sac; and a
slight bulging of annulus of disc at L5-S1. (R. at 201).

An X-ray on September 28, 2009, showed mpdndylosisand no evidence dfacture or
listhesis

An MRI on November 6, 2009 showddgenerative disc diseaseng with herniation and
disc bulging. The bulging was narrowing one of the neural canals and impinging upme a ner
root.

Dr. Barbara Whelan, a chiropractor, treated the Plaintiff from Septe2®@9 until
November 2009.

Dr. Ali Guy began treating the Plaintiff in November 2009. Dr. Guy is a pain miaeage
physician Dr. Guy gave the Plaintiffpidural injections andrescribed physical therapy.

On April 27, 2010, October 12, 2010 and October 18, 2D IPetedemian, an orthopedic
surgeon, examined the Plaintiff on behalf of the Workers’ Compensation ddardemian also
reviewed the Plaintiff’'s medical records. Dr. Jemian’s clinical findinge wheatthe Plaintiff had
a lumbar sprain with prexisting degnerative disc disease, with central disc heonatat discs
L2-Sl1land L4-5, and encroachment of the left L3 nerve root; and right lunalolsculopathy Dr.
Jemian noted that the Plaintiff was currently working full duty, with reginst as of October 18,
2011, and that she said that she had not missed any time athleorkcommended that she revisit
with a pain management consultamd receive an epidural injectiobut did not believe that
further physical therapy was necessarpr. Jemian notedhat the Plaintiff walked without

assistance, and determined that her degree of disability was mild.



b. After April 5, 2012

On April 6, 2012, the Plaintiff went to the Emergency DepartmeDCd Health System
in Tuscaloosa, Alabama, complaining of lower back pain. Plamtiff was diagnosed with ate
chronic low back pain and wagven hydrocodone/acetaminophen, ketorolac, and orphenadrine
for her pain. Shevasdischarged the same dagd was given a prescription filamadol.

On April 7, 2012, the Plaintiff returned to Dr. Guy. He noted that she had been off Xanax
for two to three weeks, and that she was taking acarbose and metformin for eéesdiabd
Nexium for gastroesophageal reflux disease (“GBERIDr. Guy’s physical evaluation of the
Plaintiff revealed thashewasexperiencing diffuse tenderness and spasms. He diagnosed her with
degenerative joint disease and prescribed oxycodone.

On April 10, 2012, the Plaintiff told Dr. Guy that her lower back pain had increased over
the course of four days. The pain radiated to her right leg, and she wasrexpgmmbness
and tingling in her right thigh. Dr. Guy observed that the Plaintiff had a reduced rang&af m
in her neck and back, and that her gait was slde .prescribed Flexeril and tramadol for pan
straight cangand ordered an MRI. He also administered a lidocaine injectiothetlaintiff's
back. Dr. Guy advised Plaintiff to go to the hospital if the symptoms worsened.

On April 11, 2012, the Plaintifiventto Brookhaven Memorial Hospital for low back pain
radiating to her right leg with numbness and tingliigne Plaintiff was admitted to the hospital
andwas not discharged until May 10, 2012. An April 2012a lumbar spine MRI revealed
small disccomponent in the right neural foramina atlL2, a mild far lateral disc bulge at £23;
and a right far lateral disc bulge at the level ofl43causing mild abutment of the exiting nerve.
On April 20, 2012 the Plaintiff began taking Humalog fdrer diabetes.An MRI on April 22,

2012, revealedhultilevel mild spondylotic changed the Plaintiff’'s lumbar spinenostprominent



at the L3/4 level On April 26, 2012the Plaintiff underwent a right L:3 far lateral discectomy.
The surgery was performed by DMatthewKern. After the surgery, the Plaintiff developed a
feverand cholecystitishad raised liver enzymes; and edema of the gallbladder Wedl Plaintiff
had her gallbladder removed on May 5, 2012.

On May 10, 2012, the Plaintiff was discharged from Brookhaven Memorial Hospital. He
final diagnosis upon discharge was stgiaost L2-L5 discectomy,statuspost laparoscopic
cholecystectomy, ana hepatitis C infection. Her discharge medication included Nexium,
Flexeril, Lopressor, Zocor, Metformin, Altace, OxyContin, Neuroriiambiglyze XR Actos,
andHumalog She was not given any discharge instructions, except to engage in plneiapi/t
at home. The Plaintiff informed the hospital that she did not have a primary care dottbat
she was looking for one, and that she would follow up ®ithGuy.

The Plaintiff followed p with Dr. Kern on May 172012. Dr. Kern indicated that the
Plaintiff was improving but was still quite disabled and unable to woHe prescribed
“aggressive” physical therapy for two months to get her back to work.

On May 29, 2012, the Plaintiffgain savDr. Guy. He noted that the Plaintiffas walking
with a walker. The Plaintiff complained of back pain and neck pain. She rated her back pain
between 6 and 7 on a scale of 10, and her neck pain between 2 and 3. Dr. Guy’'s examination
revealed diffuséenderness, spasms, trigger pints, reduced range of moti@n back and neck,
and positive straight leg raiseble prescribedrlexeril, OxyContin, home exercise, and physical
therapy.

On June 14, 2012, the Plaintiff followed up again with Dr. Kern. She told him that she was

experiencing severe low back patould hardly stand for ten minutes; and still had numbness and



burning in her right thigh. Dr. Kern ordered a repeat MRI anays of Plaintiff’'s back and an
erythrocyte sedimentation rate testiiermine if she haglarly osteomyelitis.

An MRI was taken of the Plaintiff's lumbar spine on June 21, 2012.rddielogist said
that MRI revealedan L2L3 right posterolateralannular tear and mild bulge with right
intraforaminal asymmetry, with enhancing granulatisaue, abutting the exiag right L2 nerve
root. There was no evidence of recurrdigc herniation, and there was mild disc bulgand 3-

L4 to L5S1.

On June 26, 2012, the Plaintiff told Dr. Guy that her lower back pain radiating to her right
leg was a 9 out of 10, and her neck pain registered at a 7 out &rlGuy’'s examination was
consistent with his previous examinatiomsimely, diffuse tenderness, spasms, trigger points,
reduced range of motion in the neck and back, and positive straight leg raises.

The Plaintiffreturned tdr. Kern on June 28, 2012. DXern examined the June2MRI
and noted that the fragment on the right atLi3?2had been removed. The Plaintiff “actually []
complained that she cannot walk and she cannot stand for vetydoagse of the low back pain.”
Dr. Kern noted that the MRI showed that there was some dehydration at certdavelscwith
some bulging discs and spondylosis, but there was not any evidence of instabili§errbsaid
that he would not perform further surgery. e keferred her to Dr. Sarij for treatmeartd pain
managemenioting that the treatment would likely consist of epidural steroids.

Dr. Guy gave the Plaintiff an epidural injection on July 20, 2012. Before the injection, D
Guy’s diagnosis was disc tmeation at the L4L5 disc levels, right L5 radiculopathy, and bulging
at L2-L4.

On July 24, 2012, Denise Fairchild, a physician’s assistant in Dr. Guy’s officeadeiter

for the Plaintiff on behalf of Dr. Guy. It was addressed “To Whom It Mayc€on” and stated
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that the Plaintifivas under care for injuries sustained on September 14, 2009. Thimnthtzted
that the Plaintiffhad L4-L5 disc herniation; La.4 disc bulge;right L5 lumbar radiculopathy
traumatic myofascial pain syndropand that shevas “totally disabled and “unable to work until
further notice.”

The Plaintiff returned to Dr. Kern on August 2, 2012. The Plaintiff said that she was stil
having some leg discomfort. Dr. Kern noted that this is a side effect fartketeral discs.He
recommended a right L2 nerve root block. He filled out a form stating that she shauidtoet
work on August 15, 2012, light duty, with a 15 pound weight restriction. Dr. Kern said that the
Plaintiff did not need to see him againless something changed.

On August 14, 2012, the Plaintiff returned to Dr. Guy, complaining of lower back pa
His examination revealed results similar to his previous examinaterderness, spasms, trigger
points, reduced range of motion in her back, positive standard leg raises, and redngéd Bir.

Guy noted that the Plaintiff had violated their treatment agreement and that kenebpitescribe
any more narcotic medicatiofa her.

Dr. Guy completed a Doctor’s Progress Reparthe Workers’ Compensation Board on
August 14, 2012, wherhe stated that the Plaintiffas unable to return to work because of recent
surgery. He said that the Plaintiff needed approximately eighteen morensestiphysical
therapy. Dr. Guy listed her afynoses ashoracic orlumbosacral neuritisand myalgia and
myositis unspecified. He wrote that her temporary impairment was 100%.

On September 25, 2012, Dr. Guy examined the Plaintiff again. She complained of back
pain radiating to her left leg. D Guy found tenderness and spasms in the Plaintiff’'s back and
neck; trigger points in her back; reduced range of motion in her back; positive strgighisés;

and antalgic gaitDr. Guy prescribed Neurontin to the Plaintiff.
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On November 15, 2012, Dr. Samuel Thampi examined the Plaintiff on behalf of the
Workers’ Compensation Board. The Plaintiff told Dr. Thampi that she was experiéoiag
back pain which was radiating into her lower extremiti8se graded her pain at a 6 out of 10,
and said that it was worse when she sat, stood, went up the stairs, sapdzedghed The
Plaintiff said that she smoked about a pack of cigarettes each day, and that shengaheaki
following medications daily: Nexium, Antabuse, metformin, Neurgiitifed, cyclobenzaprine,
and PercocetShe said that she does not drink. The Plaintiff informed Dr. Thampi that she had
four epidural steroid injections, that the first one had given her 80% relief, and the sedond ha
given her four weeks of reliefThe Plantiff walked with a canend a limp, but Dr. Thampi noted
that she did not appear to be in any acute distress.

Dr. Thampi’'s examination of the Plaintiff's lumbar spine revediéteral sacroiliac joint
tenderness The Plaintiff was able to flex her lumbar spine so that the tips of her fingeid co
touch the middle third of her legs. Her left anterior superior iliac joint re\gelEnel’s sign.The
Patrick’s test was positive on the left sid®r. Thampi’s imprssion was left sacroiliac joint
dysfunction; left meralgia paresthetica (nerve compressi@md lumbar radiculopathy.He
recommended a oftane cortisone injection into the left sided sacroiliac joint within four weeks,
and further medical managementpaiin with Neurontin. Dr. Thampi did not recommend any
further epidural steroid injections. He noted that the Plaintiff could returndoan light duty—
lifting no more than 10 pounds on a frequent basis and no more than 20 pounds on an occasional
basis

On November 27, 2012, the Plaintiff was examiagdin by Dr. Guy.She complained of
neck and back pain radiating to her shoulders and legs, with numbness and tingling in the right

hand and legHis examination revealed tenderness and sigaaimerbackand neckirigger points
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in herback;a reduced range of motion in Haack;positive straight leg raispandantalgic gait
with cane

On March 14, 2013, Dr. Ammaji Manyam, an internestamined thélaintiff on behalf
of the SSA The Plaintiff's chief complaints were high blood pressure, diabetes mellitus, back
pain due to a herniated disc, tingling and numbness in the right leg, and gastroesdopfiage
disease.The Plaintiff told Dr. Manyam that she has never smoked and only drinks ocdlgsiona
She said that she was takiagtacids fother stomachand Vicodin and Naprelan for pain. The
Plaintiff related to Dr. Manyam that she did not cook or clean much; that she shopped oeke a we
showered and dressed herself seven times a wadkhat her family helped her with laundry and
other chores.

Dr. Manyam noted that the Plaintiff did not appear to be in any acute distresait vessy
normal; she could walk on her heels and toes without difficulty; she had a normal didnos;
need assistance changing, mounting or dismounting from the changingatablable to squat
two-thirds of the way down; and she was able to rise from her chair without difficult

Dr. Manyamdiagnogd the Plaintiff withlow back pain withright sciaticafollowing a
lumbar discectomy; history of herniated lumbar disc; hypertendiabgtes mellitus type 2; and
GERD. He noted that the Plaintiff had mild limitations for prolonged walking, standittiggs
climbing stairs, pushing, pulling, and carrying weights.

Dr. Guy saw the Plaintiff several more times between April 23, 2013 and Dec8fnber
2013. Onsix dates, April 25, 2013, May 23, 2013, June 7, 2013, August 13, 26d3I)ecember
31, 2013Dr. Guycompleted addional Doctor’s Progress Reports for the Workers’ Compensation
Board. His reports were the same as the one he submitted on August 14, 2012, except that he

noted that the Plaintiff needed a new MRI and more epidural injections, and added a sliaignosi
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displacement of the lumbamtervertebral dison the August 18report An MRI of the Plaintiff's
lumbar spine on July 13, 2013 did not show any changes in the Plaintiff's condition frorRthe M
taken on June 21, 2012. Dr. Guy also prescribed Cymbaltayaiwa ko the Plaintiff during this
time, and referred her f@uboxone.

On December 31, 2013%)r. Guy completed a Physical Residual Functional Capacity
Questionnaire Dr. Guy indicatedhathe had beetreating thePlaintiff since Decembet009 and
that his prognosis was guarded/Vhen asked to list the Plaintiff's symptoms, he listed one:
radicular lower back pair down the right leg with numbness and tinglingr. Guy noted that
thePlaintiff had tried physical therapmedications, and injectiesnHe said thatvhen the Plaintiff
took Percocetit causecher to experiencdizziness and cognitiveeficits. Dr. Guy cited an EMG
and MRI as supporting his assessment.

As to the Plaintiff’s abilities at the time, Dr. Guy said thatPeantiff could sit for a half
hour or less at a time, for a total of tWwours or less per dagtand/walk for a half hour or less at
a time, for a total obne hour or less per dayeeded to recline frequently duriag eighthour
workday; occasiorly lift/carry up to 10 pounds; reach occasionally, bot bend or squaand
use her hands and arms for fine manipulation, sirgpesping/gripping, pushing/pulling arm
controls, and repetitive overhead reaching. Dr. Guytkaidhe Plaintiff couldnot use her feet to
operate foot controlsAs to a disability determinatio®r. Guy believedthat thePlaintiff could
only perform less than the full range of sedentary work.

C. The February 19, 2014 Decision of ALJ Wexler
In this action, the Plaintiff challenges th&J’s findings contained in a February 19, 2014

written decision (the “Underlying Decision”).
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In the Underlying Decision, the ALJ found that the Plaintiff meets the insurads sta
requirements of the Act through December 31, 2016; she has not engaged in subsiafuial
activity since April 5, 2012; shieas severanpairments of back impairment and obesity; and those
impairments do not meet the criteria of impairments listed in Appendix 1 to 20. R&:R404,
Subpart P. The ALJ found that the Pldintias the residual functional capacity (the “RFC”) to
perform less than the full range of sedentary work as defined in 20 C.F.R. § 404.1520(e) in that
the Plaintiff “can occasionally lift pounds; sit for approximately six houads or walk for
approximately two hours in an 8 hour day with normal breaks; occasionally climb rampsgyr stai
never climb ladders, ropes or scaffolds; occasionally balance and stoopf;kneeg crouch or
crawl[;] [has] unlimited [ability to] push/pull[;] and has the need the use of a cane for
ambulation.” (R. at 12-13). Finally, the ALJ found that despite the Plaintiff's impatrrtaking
the Plaintiffs RFC into account, the Plaintiff is capable of performing hevigus job as a
counselor, and therefore she is not disabled.

In the Underlying Decision, ALJ Wexler afforded great weight to the miedigaions of
Dr. Kern, Dr. Thampi and Dr. Manyam. ALJ Wexler afforded less weight to thecat@xtiinion
of Dr. Guy, because his opinion was inconsistent with the opinions of the other doctors who
examined the Plaintiff.

D. The Present Appeal

In her appeal, the Plaintiff argues that 1) the Underlying Decisionl fanlgive the proper
weight to the evidence from her treating physician, Dr. Guy; 2) the Undeigaigion lacks the
support of substantial evidence; 3) the Underlying Decision failed to properlyagvahe

Plaintiff's subjective complaints of pain.
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The Commissioner contends that these arguments lack merit; that the ALJ applied the

proper legal standards; and that substantial evidence in the record supports the demgditaf be
[I. DISCUSSION
A. Applicable Law

The Act defines the term “disability” to mean an “inability to engage in anytesutied
gainful activity by reason of any medically determinable physicalertal impairment . .which
has lasted or can be expected to last for a continuous period of not less than 12 rnBamgess
v. Astrue 537 F.3d 117, 119 (2d Cir. 200@juoting42 U.S.C. 8§ 423(d)(1)(A)) (quotation marks
omitted). In addition, “[tjhe impairment must be of ‘such severity that [the claimant] i®migt
unable to do his previous work but cannot, considering his age, education, and work experience,
engage in any other kind of substantial gainful work which exist@indgtional economy.’ Shaw
v. Chater,221 F.3d 126, 131-32 (2d Cir. 2000) (quoting 42 U.S.C. § 423(d){2)(A)

In determining whether a claimant is disabled, the Commissioner is required tdarepply
five-step sequential process set forth in 20 C.F.R. § 404.18@6a v. Callahan168 F.3d 72, 77
(2d Cir.1999). e claimant bears the burden of proving the first four stegghenthe burden
shifts to the Commission #iefifth step Rosa 168 F.3d at 77.Arst, the Commissioner considers
whether the claimant is presently working in substantial gainful activit. C.F.R. §
404.1520(a)(4)(i)Rosa,168 F.3d at 77If the claimant is not so engaged, the Commissioner next
considers whether the claimant has a “severe impattrtieat significantly limits hephysical or
mental ability to do basic work activitie20 C.F.R. § 404.1520(a)(4)(iiRosa, 168 F.3d at 77If
the severity requirement is met, the third inquiry is whether, based solelgdinal evidence, the
claimant has an impairment thatlisted in Appendix 1 of the regulations, or is equal to a listed

impairment. 20 C.F.R. 8§ 404.1520(a)(4)(iii20 C.F.R. Part 404, Subpart P, AppendiRbsa,
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168 F.3d at 77.If the claimant has such an impairment, there will be a finding of disablfi
not, the fourth inquiry is to determine whether, despite the claimyaetere impairment, the
claimant's residual functional capacity allows the claimant to perform hisrgrast work. 20
C.F.R. 8 404.1520(a)(4)(iviRosa,168 F.3d at 77Finally, if a claimant is unable to perform past
work, the Commissioner then determines whether there is other work, such as Oigtit w
discussednfra, that the claimant could perform, taking into accoumter alia, the claimant's
residual functionatapacity, age, education, and work experiereC.F.R. 8§ 404.1520(a)(4)(v)
Rosa,168 F.3d at 77.
B. The Standard of Review
“Judicial review of the denial of disability benefits is narrow” and “[tlhe Coull set
aside the Commissionsrtonclusionsnly if they are not supported by substantial evidence in the
record as a whole or are based on an erroneous legal standaff$Ry v. Apfel26 F. Supp. 475,
478 (E.D.N.Y. Nov. 16, 1998) (Spait) (citingBubnis v. Apfel150 F.3d 177, 181 (2d Cik998)).
Thus, “the reviewing court does not decide the ahs@ovd. Pereira v. Astrug279
F.R.D. 201, 205 (E.D.N.Y. 2010)Rather, “the findings of the Commissioner as to any fact, if
supported by substantial evidence, are conclusigie,and therefore, the relevant question is not
“whether there is substantialidence to support the [claimant’s] view”; instead, the Court “must
decide whether substantial evidence suppghgsALJS decision” Bonet v. Colvin523 E App'x
58, 59 (2d Cir. 2013jemphasis in original)In this way, the “substantial evidence” standard is
“very deferential” to the Commissioner, aallbws courts to reject the Algfindings “ ‘only if a
reasonable factfinder woulthve to conclude otherwisé.Brault v. SSA683F.3d 443, 448 (2d
Cir. 2012)(quotingWarren v. Shalala29 F.3d 1287, 1290 (8th Cir. 199émphasis in original)).

This deferential standard applies not only to factual determinations, but alserenads and
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conclusions drawn from such factsPenav. Barnhart No. 0kcv-502, 2002 U.S. Dist. LEXIS
21427, at *20 (S.D.N.Y. Oct. 29, 2002) (citihgvine v. Gardner360 F.2d 727, 730 (2d Cir.
1966).

In this context, “ ‘[s]ubstantial evidence’ means ‘more than a mere scitititteeans such
relevantevidence as a reasonable mind might accept as adequate to support a conclusion.” ”
Burgess 537 F.3dat 128 (quotingHalloran v. Barnhart 362 F.3d 28, 31 (2d Cir. 2004)An
ALJ’'s findings may properly rest on substantial evidence even where he ailshe frecite
every piece of evidence that contributed to the decision, so long as the recorts‘fitaarCourt]
to glean the rationale of [his or her] decisionCithocki v. Astrug729 F.3d 172, 178 n.3 (2d Cir.
2013) (quotingvlongeur v. Heckler722 F.2d 1033, 1040 (2d Cir. 1983)his remains true “even
if contrary evidence existsMackey v. Barnhart306 F. Supp. 337, 340 (E.D.N.Y. 2004) (citing
DeChirico v. Callahan134 F.3d 1177, 1182 (2d Cir. 1998), for the proposition that ansALJ
decision may be affirmed where there is substantial evidence for both sides).

The Court is prohibited from substituting its own judgment for that of the Commissioner
even if it might justifiably have reached a different result upda aovoreview. See Koffsk 26
F. Supp. at 478 (quotingpnes v. Sullivaro49 F.2d 57, 59 (2d Cir. 1991)

C. Application to the Facts Of This Case

1. As to Whether the ALJ Properly Used theTreating Physician’s Rule

The Plaintiff argues that the ALJ committed reversible error by failing to giveatiomdr
weight to Dr. Guy’s opinions. Specifically, the Plaintiff argues that the Adiléd to explicitly
state what level of weight was assigned to Dr. Guy’s opinioto, @ven consider the factors ALJs
must utilize when overriding a treating physician’s opinionThe Commissioner argues that

although the ALJ did not explicitly apply the factors, she apphedsubstance of the factors,
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afforded the proper weight to Dr. Guy’s opinion, and “the substance of the treatingqhysie
was not traversed.” (Commissioner’s Brief at 18 (cititaloran, 362 F.3dat 32). The Court
agrees with the Commissioner.

“The method by which the Social Security Administrationupmsed to weigh medical
opinions is set forth at 20 C.F.R. § 404.1627 Snell v. Apfel177 F.3d 128, 133 (2d Cir. 1999)
Relevant here, “[tlhe regulatisrsay that a treating physicianfeport is generally given more
weight than other reports angbt a treating physicias opinion will be controlling if it is ‘weH
supported by medically acceptable [evidence] and is not inconsistent with thesublséantial
evidence in [the] record.’ Id. (quoting 20 C.F.R. § 404.1527(c)(2)

This rule— the “Treating Physician Rule™ reflects thegenerallyaccepted view that
“the continuity of treatment [a treating physician] provides and the doctor/pat@tmship he
develops place him in a unique position to make a complete and accurate diagnogiatadtitis
Petrie v. Astrug412 E App’'x 401, 405 (2d Cir. 2011(guotingMongeut 722 F.2d at 1039 n.2
(internal quotation marks omittegdgeeGenier v. Astrug298 FE App’'x. 105, 108 (2d Cir. 2008)
(noting that the regulations recognize that treaphgsicians “are likely to be the medical
professionals most likely to provide a detailed, longitudinal picture of ... medicalrmgydf
(quoting 20 C.F.R. § 416.927(d){R)

Generally, where the ALJ declines to give controlling weight to ditigeghyscian's
opinion, he must provide the claimant with “good reasons” for doing so, and must consider various
factors to determine how much weight to give the opiniB@e Blanda v. Astrudlo. 05cv-5723,
2008 U.S. Dist. LEXIS 45319, at *18, 2008 WL 2371419 (E.D.N.Y. June 9, 2208}.F.R. §
404.1527(c)(2) In particular, “to override the opinion of the treating physician, [the Second

Circuit] ha[s] held that the ALJ must explicitly considerter alia, (1) the frequen[cy], length,

19



nature, and extent of treatment; (2) the amount of medical evidence supporting the; ¢B)rthe
consistency of the opinion with the remaining medical evidence; and (4) whether tlugaphgs
a specialist.”Selian v. Astrue708 F.3d 409, 418 (2d Cir. 201@8)ting Burgess537 F.3d at 129
Where a treating physician’s opinion is contradicted by substantial eviohetiheerecord,
the opinion will not be afforded controlling weightSnell, 177 F.3dat 133 (“When other
substantial evidence in the record conflicts witatteating physiciars opinion. . .that opinion
will not be deemed controlling.”)Additionally, findings that “a claimnt is disabled and cannot
work . . .are reserved to the Commissiofi@nd a treating physicias’'opinion on these points is
not afforded controlling weight.ld. at 133 (internal citations omitted)see also20 C.F.R. 8
404.1527(e)(1).Thus, the ALJ “considers the data that physicians provide but draws [his or her]
own conclusions as to whether sleodata indicate disability Snell,177 F.3d at 133.
Here, the ALJ said that she afforddess weight to the opinion of Dr. Guy because it was
“not consistent with the opinions of Dr. Kern, Dr. Thampi and the opinion of Dr. Manyam
contained in Exhibg 6F, 7F and 8F. In addition, it is inconsistent with the claimant’s activities of
daily living which are described above and her lack of any medication for hericoridiR. at
17). In contrast, the ALJ afforded “great weight” to Dr. Kern’s findiagsl Dr. Manyam'’s
opinion, and “some weight” to Dr. Thampi’s opinion. (R. at 16, ThHe Plaintiff'stestified, as
the ALJ noted in her decision, that she generally “wakes up, makes breakfast for her husband,
dresses and showers with assistance fronhiigrand, occasionally drives, sweeps, dusts, dishes,
helps with laundry, occasionally socializg®es out daily, goes to doctor appointments, shops,
visits grandchildren and great grandchildag perforns] general errands.” (R. at 14Jhe ALJ
also roted that the Plaintiff reported in her function report in January 201 3sthais able to dress

and bathe herself, make her bed, cle#ttle and makes dinner for her daughter and husband, She
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stated that she goes oub4imesper week, can drive, gout alone, shop in stores and attends
church 23 times per month. (1d.)

Although the ALJ did not explicitly consider the factors mentioned als@eSelian 708
F.3dat 418 the Court “deduce]s] that the ALJ considered the treating physician’s opinion and
explained the consistency of [the treating physician’s] opinion ‘with thedexa whole,” and
therefore “the ALJ applied the substance of the treating physician rHla@loran. 362 F.3dat
31-32 (citing 20 C.F.R. 8§ 404.1527(d)(4))n Halloran, faced with similar circumstancethe
Second Circuitonducteda searching review of the record to assure [that the claimant] received
the rules procedural advantage#d. Although the court noted that it does Hmgsitate to remand
when the Commissioner has not provided ‘good reasons’ for the weight given to a treating
physician[]s opinion,” id., because the court found that the ALJ nonetheless “applied the
substance of the treating physiciare,” id., the court found no reason to remdretause “the
substance of the treating physician rule was not travérsktl at 32—33;see alsoCamille v.
Colvin, 652 F. App’x 25, 28 (2d Cir. 2016) (summary ordstating that “[although the ALJ did
not describe in detail her rationale, we can infer from the detitienweight she attributed to
each doctor’s opinion)Atwater v. Astrue512F. App’x 67, 70 (2d Cir. 2013)*Finally, [the
plaintiff] challenges the AL3 failure to reviewexplicitly each factor provided in 20 C.F.R. 8
404.1527(c). We require no such slavish recitation of eachevery factor where the Als)’
reasoning and adherence to the regulation are cle@etiie,412 F. App’x at 406 (“[W]here the
evidence of recorgermits us to glean the rationale of an ALJ’s decision, we do not require that
he have mentioned every item of testimony presented to him or have explained whyderedns
particular evidence unpersuasive or insufficient to lead him to a conclusicabiiity.” (internal

citations and quotations omittedljpntanarosa v. ColvinNo. 13cv-03285, 2014 WL 4273321,
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at *9 (E.D.N.Y. Aug. 28, 2014) (“[T]he ALJ is not required to explicitly discuss dletofs, but it
must be clear from the decision that fireper analysis was undertakencpmpareSanders v.
Comm’r of Soc. Seb06 F. App’x 74, 77 (2d Ci2012) (summary order) (stating that failure “to
provide good reasons for not crediting the opinion of a claimant’s treating physi@aground
for remand”);

Here, the ALJ acknowledged that Dr. Guy was a pain management specialist and had
treated the Plaintiff since 2009, but nonethekssignedess weighto Dr. Guy’'s opinion, and
gave reasons for doing so. The Court finds that this was not only a proper staterheat
supported byheevidence.SeeBurgin v. Astrue348 F. App’x 646, 649 (2d Cir. 200@ummary
order) (stating that an ALJ must “provide good reasons for gjthegreating physician’gjpinion
more orlessweightthan the other medical evidence.”) (emphasis addeB®y. Guy's medical
opinion was contradicted by the medical opinions of three other deefmrsKern, Dr. Thampi
and Dr. Manyam.SeePetrie, 412 F. App’xat 405-06 the medical opinions submitted by [the
treatingphysician] were contradicted by those of several medical expeHslipran, 362 F.3d
at 32 (“the opinion of the treating physician is not afforded controlling weight whehnerasthe
treating physician issued opinions that are not consistent with other substsittaice in the
record, such as the opinions of other medical experts.” (cewgo v. Barnhart312 F.3d 578,
588 (2d Cir. 2002)

Those three doctoedl reviewed the June 21, 2012 MRI, which Dr. Guy supposedbdreli
on in his Residual Functional Capacity report in December 2013. As noted above, the’'®laintiff
July 13, 2013 MRI did not show any changes from the June 21, 2012D4REuy’s reliance on
the EMG is also misplaced because the EM#&3 taken in November 2009, before tieged

onset datef April 5, 2012 Furthermore, as the ALJ noted, Dr. Guy’s opinion was contradicted
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by the Plaintiff's own statements about her daily activities, as well as thdathe Plaintiff was
not taking any medication at the time of tleahng nor had she received physical therapy in the
six months preceding the hearing.

The Court also findsunpersuasivahe Plaintiffs argument that remand is warranted
because the ALJ did not fully develop the recofthe Plaintiff ‘does not point to, nor do we find,
any ‘deficiencies or ‘obvious gapsin the administrative recordl o the contrary, the voluminous
record is replete with [the Plaintiff'shedical records detailing the course[loér] impairments
and treatment.The ALJ was thereforengler no obligation to seek additional information from
[the Plaintiff's] treating sources.Petrie 412 F. Appk at406;see alsoHalloran, 362 F.3d at 32
33 (stating that remand was unnecessary because the ALJ gave good reasons dayhthe w
assigned d the treating physicians’ opinionpuran v. Colvin No. 14cv-8677, 2016 WL
5369481, at *12 (S.D.N.Y. Sept. 26, 2016As long as the ALJ provides ‘good reasof®’ the
weight acorded to the treating physicianopinion and the ALJ's reasoning is supported by
substantial evidence, remand is unwarranted.” (internal citations and quotaticiesl)mit

Therefore, the Court finds that the Abppropriatelyapplied the treating physician rule
and gaveproper weight to Dr. Guy’s opinion. Accordingly, that portion of the Plaintiff's motion
for a judgment on the pleadings is denied.

2. As to whether the ALJ’s Decision Is Supported By Substantial Evidence

The Plaintiff argues that the ALJ’'s RFC finding is not supported by substaviiahee
because the only evidence that contradicts Dr. Guy’s opinion were the opiniosooitsultants
who eachonly examined the Plaintiff onceThe Commissioner contends in opposition that the

ALJ’s decision is not only supported by those two doctors, but also by the BRI&ern’s
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examinationsthe Plaintiff's own statements, and even Dr. Guy’s examinations. The Cowsagre
that the ALJ’s decision is supported by substantial evidence.

As stated abovesubstantial evidence meansore thanjust a scintillaof evidence “It
means such relevant evidence as a reasonable mind might acceptaateade support a
conclusion. Burgess537 F.3cat 128 (nternal citations and quotations omittedhe ALJ does
not need to recite every piece of evidence that he or she uvglan. Instead, the Court may look
to the record to find evidence that supports the ALJ’s decigtachocki 729 F.3cat 178 n.3.

The Courthasdetailed much of the evidence that supported the ALJ’s decisiorthand
Court believes that there was substantial evidence to support the ALidisnleSpeifically, the
Plaintiff noted in her own paperwork and testified that she could cook, go out to soakden,
shop, make her bed, and wash laundry with assistan

As to the medical evidence, the Plaintiff's June 21, 2012 MRI supported the ALJ’s
decision. Theradiologist who took thé/RI said that there was only mild disc bulging, and no
evidence of recurrent disc herniation. Dr. Kern said that the same MRI showed sgaratian,
but no evidence of instability. The MRI taken on July 13, 2013 showed that there weragescha
in the Plaintiff's condition since the June 21, 2012 MRI.

Three different doctors stated that the Plaintiff had an RFC similae tonth found by the
ALJ. Dr. Kern, the neurosurgeon who performed the Plaintiff's discectand/saw the Plaintiff
on at least five different dates, assessed that the Plaintiff could péigbtmvork with a 15 pound
weight restriction.Dr. Thampi, a pain management doctor, reviewed all of Dr. Guy’s reports
behalf of the Workers’ Compensation Board and examined the Plaintiff, and dstessthe
Plaintiff could work light duty with a twenty pound weight restriction. Dr. Mamyan internist,

foundthat the Plaintiff had only mild limitations.
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After her surgery, the Plaintiff was only treated with physical therapy epidural
injections. Dr. Kern said th&e would not perform any further surgeries on the Plaintiff because
she did not require further surger@f importance, lie Plaintiff stopped taking pain medication
and as of the date of the administrative hearing, had not been to physical thesiapponths.

Therefore, the Court finds that there is substantial evidence to support trefiAdliig
that the Plaintiff possesses an RFC that allows her to perform her previous job, aodtitatof
the Plaintiff's motion for judgment on the pleadings is accordingly denied.

3. As to whether the ALJ Properly Evaluated the Plaintiff's Subjective Conplaints
of Pain

The Plaintiff's final argument is that the ALJ failed to properly evaluatePtaatiff's
complaints of pain. Specifically, the Plaintiff states tiat ALJ’s firding that the Plaintiff was
not credible was not set forth with sufficient specificity. The Commissiogeearthat the ALJ
considered all of the Plaintiff's statements and appraised the credibilitg wfitness accordingly.

Although the “subjectiveelement of pain is an important factor to be considered in
determining disability,"Mimms v. Heckler750 F.2d 180, 185 (2d Cit984), it must be
emphasized thatt'is the function of the Commissioner, and not a reviewing court, to pass upon
the credbility of witnesses and to set forth clearly its findings which form the biasists
decision.” Saviano v. Chate©56 F. Supp. 1061, 1071 (E.D.N.Y. 19%fd, 152 F.3d 920 (2d
Cir. 1998)(Spatt, J.) (quotin§tupakevich v. Chate®07 F.Supp. 632, 637 (E.D.N.YL995));see
alsoAponte v. Sec'y, Dep’'t défealth and Human Servr28 F.2d 588, 591 (2d Cir. 1984) (“It is
the function of thCommissioner], not [the reviewing courts], to resolve evidentiary condliuts
to appraise theredibility of witnesses, including the claimant.” (internal quotation and editing

marks anctitation omitted)).
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The plaintiff must bolster complaints of pain by demonstrating, through meaidaids,
that an underlying condition does exist and that it would be reasonably expected to tineduce
symptomatology allege®eed?2 U.S.C. § 423(d)(5)(A)20 C.F.R. 88 404529(b) 416.929(b);
Social Security Ruling ("SSR”) 88.3; Gallagher v. Schweikef97 F.2d 82, 84 (2d CifL983).

The ALJ found that there was an underlying conditmrt,did not believe that the condition was
as severe as the Plaintiff claims.

If the claimants symptoms indicate a more serious problem than is established by the
medical evidence, other factors such as the claimant's daily activiiethe location, duration,
frequency, and intensity of the pain should be conside&3ed20 C.F.R. 88 404.1529(c)(3)
416.929(c)(3) SSR 8813. As stated above, the medical evidence supported the ALJ’s finding
that the Plaintiff's condition is not as severe as she claii@eeAlcantara v. Astrue667
F. Supp.2d 262, 276 (S.D.N.Y2009)(ALJ must takesubjectivecomplaintanto account only “to
the extent that they are consistent with objective medical evidendehethelessthe ALJ also
looked to the claimant’s daily activitiesThe ALJ considered the Plaintiff’'s professed ability to
drive, shopsocialize, dress, shower, visit her grandchildren, and go to church. Taking that into
account, the ALJ found that the Plaintiff's complaints of severity were notteedi

Therefore, the ALJ’s adverse credibility determination was not erronaodshe properly
evaluated the Plaintiff's complaints of pain. Accordingly, that portion of the Rfambotion for
judgment on the pleadingsassodenied.

[ll. CONCLUSION
After reviewing the parties submissions, and for the reasons stateel dbePaintiff's

motion for judgment on the pleadings pursuant to Rule 12(c) is demdthe Commissioner’s
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crossmotion for judgment on the pleadings pursuant to Rule 12(gjaisted. The Plaintiff’s
complaint is dismissed.

The Clerk of the Court is respectfully directed to close this case.

It is SO ORDERED:
Dated:Central Islip, New York
Februaryl6, 2017

/s/ Arthur D. Spatt

ARTHUR D. SPATT

United States District Judge
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