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UNITED STATES DISTRICT COURT

EASTERNDISTRICTOFNEW YORK ForOnline PublicationOnly
X
AARON BERLIN, and FEIGE ZARETSKY,
ORDER
Plaintiffs, 15-CV-5308IMA)

-against-
LINDA K. MEIJIAS, individually and in her
official capacity, ELLEN W. MAURER,
GOLDMAN & MAURER, LLP, JUDGE
EDWARD A. MARON, indvidually and in his
official capacity, JUDGE SHARON M.J.
GIANELLY, in her official capacity,
John Doe 1-10, and Jane Does 1-10,

Defendants.

AZRACK, United States District Judge:

Pro se plaintiffs Aaron Berlin and Feige Zstegy (“Feige”) filed the instant suit asserting
violations of federal and statenallegedly arising oubf actions taken by the defendant in state
court proceedings. These state court proceedindsa related proceeding in Bankruptcy Court
were previously discussed inviarch 30, 2017 decision byighCourt that rejected Feige’s appeal

of an order issued by the Banbktcy Court. (See Zaretsky v. Zaretsky, 15-CV-6600, March 30,

2017 Amended Order (“March 2017 Order”), ECF H9. Defendants have all moved to dismiss
this action on various grounds. For the reasatedtbelow, the Court grants those motions and
dismisses the complaint.

Additionally, the Court imposea filing injunction on plaintiffs as set forth below and

ORDERS plaintiffs to SHOW CAUSE, in writing, by October 31, 2017 why this Court should

not extend the filing injunction to preclude plaintiffs from filing in the United States District

Court for the Eastern District of New York any further complaint or initial pleading against
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any person or entity without the Court’s prior written permission. Plaintiffs shall respond

to this ORDER TO SHOW CAUSE in writing. Failure to respond to this ORDER TO

SHOW CAUSE by October 31, 2017 will result in annjunction precluding plaintiffs from

filing in the United States District Court for the Eastern District of New York any further

complaint or other initial pleading against_any person or_enty without the Court’s prior

written permission.
. BACKGROUND

The Court assumes the parties’ familianitith the Court's March 2017 Order and the
procedural history of thenderlying state court actiomé bankruptcy proceeding.

To briefly rehash: On Junks, 2014, Feige filed a ChaptE8 bankruptcy petition. On
June 27, Feige filed a notice ofteval that removed a pending staburt action to the bankruptcy
court, which then treated the state courtaactas an adversary proceeding. On August 4, 2014,
Harold Zaretsky (“Harold”), the gintiff in the state court actiofiled a motion to remand the suit
back to state court. On September 4, 2014 ,Bankruptcy Court granted a motion to dismiss
Feige’s Chapter 13 proceeding. On Septen@he2014, the Bankruptcy Court issued a docket
entry stating that the removed action WARKED OFF; MAIN CASE DISMISSED.”

On November 28, 2014, Feige filed a motion witls Court to withdraw the reference to
the Bankruptcy Court. On February 12, 2015, Hhfited a motion to remand in the Bankruptcy
Court, arguing, inter alia, the Bankruptcy CkaiiSeptember 8, 2014 docket entry had already
remanded the adversary proceedbagk to state court. ThiSourt denied Feige’s motion to
withdraw the reference onu§just 6, 2015. On October 28, 201% Bankruptcy Court ruled on

Harold’s motion and



Ordered, that the “marking off” of the Aversary Proceeding on September 8,

2014, based upon dismissal of the Debtohapter 13 case, cditated a remand

of the Adversary Proceeding to the Newk 8tate Supreme Court as of September

8, 2014, and that no additional action weguired to effectuate a remand.

Feige appealed that decision to this Court. In the March 2017 Order, this Court: (1) concluded
that Feige had waived most of the argumentsstaattempted to raise on appeal; and (2) affirmed
the Bankruptcy Court’s October 28, 2015 orderjragathat “[tlhe Bankruptcy Court’'s September

8, 2014 ‘marking off’ of the instant adversgmoceeding constituted a remand and no additional
action was required to effectuateeanand.” (March 2017 Order at 6.)

Plaintiffs’ instant suit concerns actions thatweed in state court bgeen the filing of the
Notice of Removal on June 27, 2014 and SepteribBe 2015. During that time, the federal
proceedings outlined above were occurring inBaakruptcy Court and before this Court.

In the instant suit, plaintiffs name as defemdawo state court judges, Justice Edward A.
Maron and Justice Sharon M.J. Gianelli, who wiemdlved in these state court proceeding, as
well as a state court employee, Linda Mejiabpvappears to be a law clerk for Judge Maron
(collectively, the “Judicial Defendants”). Pléffs also name as defendants Goldman & Maurer,
LLP, the law firm that represented Harold in staburt, as well as En W. Maurer, Harold’s
attorney in the state court action (ectively, the “Attorrey Defendants”).

Plaintiffs allege that the defdants conspired to ignore theraval of the state court action

and allowed the action to meed in state court despitetfact it had been removédSpecifically,

plaintiffs allege that, on July 1, 2014, after lbahe Attorney Defendants and the state court

1 28 U.S.C. & 1446(d) states: “Promptly after the filing of sundtice of removal of a civil action the defendant or
defendants shall give written notice thereof to all adverse parties and shall file a copy of the notice with the clerk of
such State court, which shall effect the removal andthge court shall proceed no further unless and until the case

is remanded.” (emphasis added).




received a copy of Zaretslg/hotice of removal,

MAURER . . . together with DefendaniNDA MEIJIAS did maliciously conspire
with willful intent to cause harm under color of law against the Plaintiff Feige
Zaretsky, via conducting [an] ex-part®mnversation, withDefendant ELLEN
MAURER stating inter alia that the Paiff is deaf and learning disabled, and
without legal counsel, and that her fedaclons are just a joke and will be ignored
that the removal of the Proceeding by Riiéii Feige Zaretsky will be fully ignored,
and they then continued to furtherscliss matters relating to the removed
Proceeding.

(Compl. § 33.) The complaint does not allege #rat additional events occurred in state court
until September 17, 2014 when the state court isanextder granting cexin relief requested by
Harold. (Compl. T 35.) This occurred aftee Bankruptcy Court “Marked Off” the adversary
proceeding on September 8, 2014.

The complaint also alleges that the Jualiddefendants and the Attorney Defendants
continued to conspire againsetplaintiffs and took various othactions between September 17,
2014 and September 10, 2015. During this time, the Attorney Defendants filed motions and the
state court judges issued order&ompl. 1 36-52.) The crux pfaintiffs’ complaint is that,
through this conspiracy, the dattants allowed the action to peed in state court during this
time even though the adversary proceeding hadealg not yet been remanded back to state
court. (Id.) Plaintiffs takehe position, as they did in Feig bankruptcy appeal, that the
Bankruptcy Court’'s September 8, 2014 emligy not constitute a remand.

Plaintiffs’ complaint alleges that defendantiolated their rights under the Fourth and
Fourteenth Amendments of the Unitedit8s Constitution and under 42 U.S.C. 8§ 1983, 1985,
1986, and 1988. Plaintiffs also allege, under statgdause of procesmjurious falsehood, civil
conspiracy, and intentional inftion of emotional distress. Temedy these alleged violations,
plaintiffs seek: (1) “declaratory lref declaring the proceedings ihe state court relevant to this

action a nullity and that Plaintiffs herein werertgedeprived of” their rights; (2) “injunctive relief



barring defendants from proceeding in thenoged action”; and (3) monetary damages.
(Compl.qY 19-21, id. at 15.)

All of the defendants have moved to disnmiss complaint and have asked that the Court
impose a filing injunction against plaintiffs. TA&orney Defendants also request costs for their
motion.

II. DISCUSSION
A. Standard of Review

To survive a motion to dismiss pursuant taé&ml Rule of Civil Procedure 12(b)(6), a

plaintiff must allege sufficient fast“to state a claim to relief the plausible on its face.” Bell

Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (200K)claim is facially plausible only “when

the plaintiff pleads factual content that allows tloeirt to draw the reasahle inference that the

defendant is liable for the misconduct allegefishcroft v. Igbal, 556 U.S. 662, 678 (2009) (citing

Twombly, 550 U.S. at 556). Mere labels dadal conclusions will not suffice. Twombly, 550
U.S. at 555. In reviewing a motion to dismidse Court must accept the factual allegations set
forth in the complaint as true and draw all reasamatierences in favor dlie plaintiff. Cleveland

v. Caplaw Enters., 448 F.3d 518, 521 (2d Cir. 2006).

When faced with a pro se complaint, theu@ must “construe [the] complaint liberally

and interpret it to raesthe strongest arguments thatuggests.” _Chavis v. Chappius, 618 F.3d

162, 170 (2d Cir. 2010) (internal quotation marks and alteration omitted).
On a motion to dismiss, the Court may takegiadinotice of public reords, such as state

court proceedings. Blue Tree Hotels Inv. (Caabtd. v. Starwood Hotels & Resorts Worldwide,

Inc., 369 F.3d 212, 217 (2d Cir. 2004).



B. The Judicial Defendants’ Motion to Dismiss

The Judicial Defendants have moved to disntiee complaint arguing that: (1) they are
entitled to absolute and qualifietimunity; (2) plaintiffs’ request fanjunctive relief is moot and
barred by § 1983; and (3) there is no basis faingffs’ request fodeclaratory relief.

Absolute immunity protects a judge from dayeasuits “unless hé&cted in the clear

absence of all jurisdimn.” McKeown v. N.Y. State Comm’'on Judicial Conduct, 377 F. App’x

121, 123-24 (2d Cir. 2010) (quoting Tucker v. Outwater, 118 F.3d 930, 933 (2d Cir.1997)).

The two state court judgeseaentitled to absolute immuwgiconcerning the allegedly

improper actions that they took after the cass reanoved._Cf. Antelmawn Lewis, 480 F. Supp.

180, 184 (D. Mass. 1979) (dismissing 8 1983 suitregjastate court judge and explaining that
“any action taken by a state court judge in theruatiebetween removal and remand is more in the
nature of an act taken in ‘excess of jurisdictithan an act taken in ‘clear absence of all
jurisdiction™). Mejias, a law clerk, is also entitled &solute immunity. See McKeown, 377 F.

App’x at 124 (“Prosecutors, heagirxaminers, and law clerks aaiggible for absolute immunity

.. ..."). The Judicial Defendants are also teedito absolute immunity under New York law.

Lombardoni v. Boccaccio, N.Y.3&d 260, 261 (App. Div. 3d Dep’t 1986)O]nly those acts

performed in the clear absence of any jurisdictiver the subject matter . . . fall outside the cloak
of immunity.”) Accordingly, d of the claims seeking monetary relief against the Judicial
Defendants are dismissed.

Moreover, even if the Judici@defendants were nantitled to absolute immunity, they
would be entitled to qualified immunity. “Qlifled immunity serves as a defense when [a
defendant’s] conduct does not vi@atlearly established law onitas objectively reasonable for

the [defendant] to believe that his conduct did violate such law.” _Estate of Jaquez by Pub.




Adm’r of Bronx Cty. v. City of New YorkNo. 16-1366, --- F. App’x ----, 2017 WL 3951759, at

*2 (2d Cir. Sept. 8, 2017). The Judicial Defendaarte entitled to qualifteimmunity because the
state court did not take any actions untileafthe Bankruptcy Court “MARKED OFF” the
adversary proceeding on September 8, 2017. Tkere clearly established law indicating that
such a statement by a bankruptoyt does not constitute a remand.

Plaintiffs’ claim for injunctive relief againghe Judicial Defendants is precluded by the
text of § 1983, which states that, “in any actionought against a judicial officer for an act or
omission taken in such officer’s judicial capgciinjunctive relief shall not be granted unless a
declaratory decree was violateddeclaratory relief was unavaile.” 42 U.S.C. § 1983. Here,
no declaratory decree was violated and declaratory relief is available to plaintiffs through an appeal
of the state court judgedecisions in state court. McKeaw377 F. App’x at 124 (“To the extent
that Appellant seeks injunctivelief against Judge Scarpino, mover, Appellant does not allege
that a declaratory decree waslated or that dealatory relief was unavailable, and so § 1983

relief is not available.”); LeDuc v. Tély, No. 05-CV-157, 2005 WL 1475334, at *7 (D. Conn.

June 22, 2005) (“Declaratory reliafjainst a judge for actions takevithin his or her judicial
capacity is ordinarily availabley appealing the judge’s order.”).

Finally, the Judicial Defendanddso argue that plaintiffs’ alm for a declaratory judgment
against the Judicial Defendants miistdismissed._(See Pl.’s Meat.14-15.) The Court agrees.
When a request for a declaratory judgment agairssate court judge who is entitled to absolute
immunity only concerns allegations of retrospective misconduct, with no continuing violation of
federal law, the request for a declaratory judgthmust be dismissed. See Cross v. King, No. 14-
CV-7394, 2015 WL 6438819, at *4 (E.D.N.Y. Oct. 2P15) (“A declaratory judgment for alleged

retrospective misconduct with n@mtinuing violation of federalaw is barred by the absolute



immunity doctrine.”);_Morales v. City oNew York, 59 F. Supp. 3d 573, 581 (S.D.N.Y. 2014)

(dismissing claim for declaratory relief because plaintiff “asks the [defendant] only to
recognize a past wrong, which, iretbontext of declaratory reliedpes not in itself ‘amount to
that real and immediate threat of injury neces$a make out a case oontroversy™) (quoting

City of Los Angeles v. Lyons461 U.S. 95, 103 (1983)); cf. Mulnaad v. Paruk, 553 F. Supp.

2d 893, 900 (E.D. Mich. 2008) (decidiras a matter of discretion, rtotexercise jurisdiction over

a request for a declaratory judgment against a stairt judge who presidexver plaintiff's state
court action). Here, the complaint alleges patmuing violation of feleral law—the adversary
proceeding has clearly been remanded back te statrt, (see March 2017 Order), and, thus, the
state court judges are no longer even arguablyalation of 28 U.S.C§8 1446(d), which states
that, upon removal, “the State court shall progeztirther unless and until the case is remanded.”
Moreover, it does not appearathJudge Maron and Judge Gidnate still presiding over the

pending action in state court. &S8aretsky et al v. Maurer af, 17-CV-03786 (E.D.N.Y.), Compl.

1 148 (indicating that Justice skph H. Lorintz is currentlypresiding over the state court
proceeding involving Feige). Thit further reason to dismiss piéiffs’ request for declaratory

relief. See Thompson v. Ortiz, 619 F. App’x 542, 544 (7th Cir. 2(dffiyming dismissal of

request for declaratory reliehd explaining that the plaintifivho sued a state court judge who
presided over plaintiff's state court action, “hesuse for a declaration of rights because he has
no continuing relationship with” the judge andtkhe declaratory judgemt sought would provide

no relief to plaintiff);

Accordingly, plaintiffs’ request for a declaratory judgmentlismissed.



C. The Attorney Defendants’ Motion to Dismiss
The Attorney Defendants have moved to dssihe complaint arguing that: (1) plaintiffs’
claims are barred by collateral estoppel; (2) plHsitailed to state plausible claims; and (3) Berlin
lacks standing. The Court agrees thatrdssal is warranted on all three grounds.
1. Collateral Estoppel
“Federal principles of collateral estoppel, whige apply to establish the preclusive effect
of a prior federal judgment, requitteat ‘(1) the iéntical issue was raised in a previous proceeding;
(2) the issue was actually litigated and decidetthénprevious proceeding; (3) the party had a full
and fair opportunity to litigate the issue; and (4) the resolution of the issue was necessary to support

a valid and final judgment on the merits.Ball v. A.O. Smith Corp., 451 F.3d 66, 69 (2d Cir.

2006) (quoting Purdy v. Zeldes, 337 F.3d 253, 258 & n.5 (2d Cir. 2003)).

The Attorney Defendants argue that the Bankruptcy Court’s October 28, 2015 decision—
which affirmed that the September 8, 2014 “kivag off” constituted a remand—has a preclusive
effect and bars plaintiffs’ claims. The Courtregs with the Attorney Defendants. All of the

requirements for collateral teppel are satisfied hefe.Accordingly, the Bankruptcy Court’s

2 Although not raised by either party, the Court notes that there is authority indicating that an unappealable remand
order does not have preclusive effect. See Andrews v. Modell, 636 F. Supp. 2d 213, 218-19 nn. 4-6 (S.D.N.Y. 2008).
However, even assuming remand orders that are unappealable cannot have preclusive effect, onlydemmand or
pursuant to 28 U.S.C. § 1447(c) are unappealable w2gldd.S.C. § 1447(d). _ See Thermtron Prod., Inc. v.
Hermansdorfer, 423 U.S. 336, 346 (1976). When, for exartgldistrict court remandsaims to a state court after
declining to exercise supplemental jurisdiction [under 28 U.S.C. § 1367(c)], the remand ordéaisedodn a lack

of subject-matter jurisdiction for purposes of 88 1447(c) aj{d’(dnd, thus, is appealable Carlsbad Tech., Inc. v.

HIF Bio, Inc., 556 U.S. 635, 641, (2009).

Here, neither the Bankruptcy Court’'s September 8, 2014 entry or its October 28,d#Xpecify the ground on
which it decided to remand the action. See Shapiro v. Logistec USA, Inc., 412 F.3d 30d,Git0A@05) (discussing
how appellate courts determine whether a remand order was “made on the basis of a section 1447{c) ground
However, it appears that the Bankruptcy Court’s decisdioremand was akin to instee#s where a district court
declines to exercise supplemental jurisdiction over the rengpgtate law claims in a caaed remands on that basis.
(See March 2017 Order at 6, 7 n.1 (characterizing the Bankruptcy Court’'s remand decision as analegbomg
supplemental jurisdiction and noting thsatch a determination was clearlypagpriate because there was no reason,
under the circumstances, for the Bamtcy Court retain the adversary peeding once the bankruptcy petition was
dismissed).) As such, the Bankruptcy Court’s decision to remand was not pursuant to § 144tterefack, was
appealable and has preclusive effect.




October 28, 2015 decision (and this Court’s sgheat affirmance of that decision) preclude
plaintiffs from re-litigating tle effect of the Bankruptcy Cdig September 8, 2014 on the action.

In response to the Attorney Defendants’ colkatestoppel argument, plaintiffs argue that
if the September 8, 2014 “MARKED OFF” entrgrestituted a remand, then the Bankruptcy Court
did not have jurisdiction to ¢g&r the October 28, 2015 order, wihivould be null and void. This
argument does not help plaintiffs. If thepBamber 8, 2014 “MARKED OFF” entry constituted a
remand order, then plaintiffs’ claims in the instant suit—which all concern the propriety of the
state court continuingp hear the suit aftehe Bankruptcy Court'$September 8, 2014 entry—
would necessarily fail on the merits because, contmplaintiff's positionin the instant suit, the
adversary proceeding was remanded baskat® court as of September 8, 2014.

Plaintiffs’ only remaining arguments do not aelsl the issue of collateral estoppel in any
fashion. Rather, plaintiffs attempt to re-laig the question of wheththe Bankruptcy Court’s
September 8, 2014 docket entry constituted a remand. oRkelitigation of this issue is barred
by collateral estoppel. Plaintifidready had a full and ifeopportunity to liticate the effect of the
Bankruptcy Court’'s SeptemberB8)14’s docket entry, both befottee Bankruptcy Court in 2015
and through the bankruptcy appeal prosecuted irChist. Accordingly, plaintiffs are precluded

from re-litigating the effectf the Bankruptcy Court’'s $eember 8, 2014 docket entry.

Finally, 28 U.S.C. § 1452, which precludes appellate review of bankruptcy remands based on “any equitable
ground,” is also not a bar to appellate review of the Bankruptcy Court’s de@siemand and, thus, does not alter
that decision’s preclusive effect. See Doddy v. Oxy USA, Inc., 101 F.3d 448, 455 n.& (3906) (explaining that
when a “district court declines to remand a case thabasisruptcy-related when removed but has since ceased being
bankruptcy-related, “the court’'s remand authority switches from that under § 1452 tmdeat8 1367,” and that
such a decision “is subjettt review on appeal”)

10



2. Failure to State a Plausible Claim
i. Federal Claims
Plaintiffs attempt to bring federalaims under 42 U.S.C. 88 1983, 1985, 1986, and 1988,
but fail to allege plausible clais under any of these statutes.
Section 1983 *“excludes from its reach merely private conduct, no matter how

discriminatory or wrongful.”_Am. Mfrs. Mutns. Co. v. Sullivan, 526 U.S. 40, 50 (1999) (internal

guotation marks and citation omitted). Plaintifiswever, can establish that private actors such
as the Attorney Defendants were acting undédorcof state law by proving either: “(1) the
existence of joint activity between the private actod the state or its agenor (2) a conspiracy

between the state or its ageatsl the private actor.” Young v. Suffolk Cty., 922 F. Supp. 2d 368,

385 (E.D.N.Y. 2013). “To establishifg action, a plaintiff must showhat the private citizen and
the state official shared a commmunlawful goal; the true state actind the jointly acting private

party must agree to deprive thaipliff of rights guaranteed byderal law.” Anilao v. Spota, 774

F. Supp. 2d 457, 498 (E.D.N.Y. 2011) (quotinohBav. Utopia Restaurant, 923 F. Supp. 46, 49

(S.D.N.Y. 1996)). Alternativelyto show that there was a conmsjgly between a private actor and
the state or its agents, a plaintiff must providelence of “(1) an agreement between a state actor
and a private party; (2) to act in concert to infiin unconstitutional injurygnd (3) an overt act in

furtherance of that goal causing damagessk Wi Letterman, 401 F. Supp. 2d 362, 376 (S.D.N.Y.

2005) (quoting Ciambriello v. Cty. Of Nass&292 F.3d 307, 324-25 (2d Cir. 2002)). These two

methods of demonstrating statetion—"joint action” and “conspacy with"—are “intertwined”

and overlap in significant spects. _Harrison v. New YorR5 F. Supp. 3d 293, 322 (E.D.N.Y.

2015) (quoting Stewart v. Victoria’s Seci®tores, LLC, 851 F. Supp. 2d 442, 445 (E.D.N.Y.

2012)).

11



Here, plaintiffs attempt to bring 8 1983 claiagainst the Attorney Defendants based on a
theory that they conspired with the Judicial Defants, who are state actors. However, the factual
allegations in plaintiffs’ complaint concernirthe alleged conspirachetween the Attorney
Defendants and the Judicial Defendants are utterly implausible. Plaintiffs allege that upon
receiving a copy of the notice of removal duly 1, 2014, Maurer and Mejias immediately
conspired to ignore the notice of removal. Desfiis alleged conspirady ignore the notice of
removal, none of the defendants took any furé@dion in state court uihthe Bankruptcy Court
“MARKED OFF” the adversary proceeding on Sapber 8, 2014—more than two months later.
In light of that undisputed fact, plaintiffs’ afjations that the defendantonspired to unlawfully
proceed in state court are implausible. It sbamplausible that all of these defendants engaged
in an unlawful conspiracy to efate plaintiffs’ rightsbased on the Bankruptcy Court’'s September
8, 2014 order, which was, at best ambiguous vemdh the Bankruptcy Couitself subsequently
interpreted in the manner urged by the defendants.

Plaintiffs’ claims under § 1985 and § 1986 alsit fao be actionable under 42 U.S.C. §
1985(3), an alleged conspiracy mibst “motivated by some racial or perhaps otherwise class-

based, invidious discriminatory animusDolan v. Connolly, 794 F.3d 290, 296 (2d Cir. 2015)

(quoting Cine SK8, Inc. v. Town of Heetta, 507 F.3d 778, 791 (2d Cir. 2007)). Plaintiffs’

§ 1985 claim fails because they have not allemygddiscriminatory animus. Plaintiffs’ § 1986
claim also fails because “a § 1986 claim atingent on a valid § 1985 claim.” _Graham v.
Henderson, 89 F.3d 75, 82 (2d Cir. 1996).

With respect to 42 U.S.C. § 1988, that stabmmcerns awards of attorney fees for
successful civil rights pintiffs and does not establish a sgp@ cause of action. Therefore,

plaintiff's 8§ 1988 claim must be dismissed.

12



Finally, the Court notes that plaintiffs’ complaiis premised on the notion that they can
bring a § 1983 action against a staburt judge (and any alleged amspirators) if the state court
judge violates 28 U.S.C. § 1446(d) by proceeding iemoved action before it is remanded back
to state court. The Court has found no authpondicating that 28 U.S.C. § 1446(d)’s bar on a
state court proceeding after removal is ecdable through a 8 1983 suit. Section 1983 “is
enforceable only for violations of federal rightst nzerely violations of federal laws.” _Torraco

v. Port Auth. of New York & New Jersey, 615 FB2DB, 136 (2d Cir. 2010) (emphasis in original).

It is at least questionable whet 8§ 1446(d) is enforceable ir8d 983 suit because, inter alia, a
federal court presiding over ameved case presumably already li@e power to award sanctions
against an attorney who attempts to circumvemioreal by continuing to figate in state court as

well as the power to enjoin any such state court proceeding. See Blessing v. Freestone, 520 U.S.

329, 340-41 (1997) (“Because [the inquiry intoetfer a right is enforceable under § 1983]
focuses on congressional intent, dismissal isgrdpCongress specifically foreclosed a remedy
under 8 1983. Congress may do so expressly, bydftirig recourse to § 1983 fihe statute itself,
or impliedly, by creating a comprehensive enforcement scheme that is incompatible with
individual enforcement under 8 1983.”) (citatiomglanternal marks omitted). It is ultimately
unnecessary for the Court to decide this question because plaintiffs’ claims fail on multiple other
grounds.
ii. Plaintiffs’ State Law Claims

Plaintiffs also allegestate law claims foebuse of process, injurious falsehood, civil
conspiracy, and intentional inflictioof emotional distress. All dhese state law claims appear to
be premised on the purported conspiracy betwbenAttorney Defendants and the Judicial

Defendants to ignore the notice of removal. tAs Court has already concluded that plaintiffs

13



failed to plausibly allege suca conspiracy and that plaiifis are collaterally estopped from
re-litigating whether the September 8, 2014 doekety constituted a remand order, these state
claims must be dismissed.

In opposing the Attorney Defendants’ argumérdt plaintiffs fail to state any claims,
plaintiffs focus on allegedly false affidavitsaththe Attorney Defendants submitted to the state
court. Specifically, plaintiff argues that:

Defendants’ scheme, which had multiple components, amongst them was a “unitary

course of conduct” that depended on false affidavits, One illustration, is in its

Affirmation in support by ELLEN W. MAJRER, in the post judgment action,

Harold Zaretsky v. Feige Zar&ts under Nassau County index number

202667/2004. The Order to Show Cause was signed on April 30, At [paragraph

17] ELLEN W. MAURER, argue ipertinent part: Signifiantly, there is no need

for Defendant to continue to residetime Former Marital Residence since only one

of the parties’ three children residesttwthe mother See the Family Court’s

“FINAL ORDER OF CUSTODY AND PARENTING TIME” by Hon. MERIK R.

AARON dated April 18, 2012 copy of sansattached as EXHIBIT “A” which

clearly show the opposite.

additionally ELLEN W. MAURER have routinely advised and encouraged to

alienate the youngest son in order toieeh that goal and for the purpose to

continues the victimization
(Pls.” Opp’n to the Attorney Ofendants’ Mot. to Dismiss at 15-185.)

These allegations about false affidavits titlude misrepresentations about Feige’s
children are found nowhere in thengplaint. The only specific falsehoods alleged in the complaint
concern Maurer’s allegedly false representatigdhécstate court that the “the removed Proceeding
was no longer pending in the Bankruptcy CourtCompl. § 42.) The complaint’s conclusory

assertions that the Attorney Defendants broughdentified “false” claims are insufficient to

survive plausibility review under _Igbal. Siarly, the other conclusyg allegations in the

3 Because this argument appears to concern alleged mistdrydine Attorney Defendants that was independent of
the state court judges, the Court assumes that this argoomemrns plaintiffs’ state law claims against the Attorney
Defendants.

14



complaint are insufficient to plausibly allegey state law claims.(See, e.g., Compl. | 16
(alleging, in conclusory fasti, that the state court actiorobght by the Attorney Defendants
was “false” and “fraudulent” and was “motivatededy’ to prevent the plaintiffs from pursuing a
prior RICO action that they haddd by “entangling them in. . illegal, abusive litigation”).

3. Berlin Lacks Standing

The Attorney Defendants argue that Berlin, wtas not a party to the action in state court,
lacks standing to bring any of the claims at issliee Court agrees and dismisses Berlin’s claims
under Federal Rule of Civil Procedure 12(b)(1)thie complaint, Berlin alleges that he is “being
damaged as an equitable owner/partner in theoregkerty at 10 Chestniltrive, Plainview, New
York,” which was at issue in the state court acti@ompl. { 58.) Berlin, however, has not offered
any factual allegations (or evidende)support his conclusory assen that he ha an equitable
or partner interest in the property. Moreoverylidés allegations that he is Feige’s “personal
caretaker [and] financigdrovider” and is “responsible for heafety and well beg,” (id.), do not
establish that he has stamglito bring any of the claims at issue in this suit.

In any event, even assuming for the sakargtiment that Berlinloes have standing, his
claims would still fail because, as explained eaylihey are not plausil Moreover, the Court’s
conclusions concerning collateral estoppel walib apply to Berlin because, although he was
not a party to the state action/adversary procggdhe allegations above, if true, would establish
that he was in privity with Feige, which is suf@ai to trigger collateradstoppel._See Stichting

Ter Behartiging Van de Belangen Van OudaandeelhrsudéHet Kapitaal Van Saybolt Int'l B.V.

v. Schreiber, 327 F.3d 173, 184 (2d QiD03) (explaining that collatdrastoppel applies to a party
to a previous adjudication and to that party’s “priviesf)addition,Berlin appears to have drafted

every filing submitted on Feige’s behalf in thavarsary proceeding as well as the other filings
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Feige has made in this Court and the BankruptmyrC That fact would further support a finding
that Berlin and Feige are in privifgr purposes of collateral estoppel.

4. Defendants’ Requests for Filing Injunctions and Costs

Both the State Court Defendants and the Attorney Defendants have requested that filing
injunctions be imposed on plaintiffs. The AtteynDefendants also argpé&intiffs should have
to pay the costs for their motion to dismiss.

In determining whether to enter an ordestrneting a litigant'saccess to courts, the
following factors must be considered:

(1) the litigant’s history of litigation and iparticular whether it entailed vexatious,

harassing or duplicative lawsuits; (2) titegant’s motive in pursuing the litigation,

e.g., does the litigaritave an objective good faith expation of prevailing?; (3)

whether the litigant is represented lpunsel; (4) whether the litigant has caused

needless expense to other parties ompleaed an unnecessary burden on the courts

and their personnel; and (5) whether otsemnctions would be adquate to protect

the courts and other parties.

In re Koziol, 669 F. App’x 63, 63—-64 (2d Cir. 201@)uoting lwachiw v. N.Y. State Dep't of

Motor Vehicles, 396 F.3d 525, 528 (2d Cir. 2005)).

The instant suit and the other numerous acttbas plaintiffs have filed over the last
several years have their genesis in the bittatrimonial dispute between Feige and Harold.

(Harold Zaretsky v. Feige Zaretsky, Supre@uurt, Nassau County, Index #202667-2004). In a

subsequent state court action,réld and his family (collectiely, the “Zaretskys”), and his
family’s corporation, Maxi-Aids, Inc., obtaidea $1,290,000 default judgmteagainst Feige and

Berlin for defamation. _(Elliot Zaretsky, et al. Aaron Berlin, et a] Nassau County Supreme

Court, Index #17869-2008; see Berlin v. Zaretdl;CV-14, 15--CV-15 (E.D.N.Y.), Order dated

30, 2015 Order (recounting the history of the defamnditigation).) In thatction, the state court

issued a filing injunction in December 2011 agaksige and Berlin that prohibited them from
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filing, without prior court approval, any motions or orders to shoveeauthree actions that were
pending, at that time, in state cou(The Judicial DEendants’ App’x, A-12—A-13, ECF No. 27.)

Both Feige and Berlin filed for bankruptcy in attempts to have the $1,290,000 defamation
judgment against them discharged. Feige fileddlseparate Chapter 13 petitions in bankruptcy
court. All three petitions were ultimately dimsed. Shortly after filing her third Chapter 13
petition in June 2014, Feige remoMvihe state court matrimonial aet, which had been pending
in state court since 2004, to the Bankruptcy Coyfithat removal ultimately culminated in the
filing of the instant suit). Aghe Judicial Defendants pointt, Feige’s June 2014 Chapter 13
filing (and the removal of the state court nratnial action) appear to have been brought
vexatiously in an effort to frustrate the procegd that were ongoing in the state court action.

Feige currently has a Chapter dpeeding pending in Bankruptcyo@t. (In re Feige Zaretsky,

8-16-71614 (Bankr. E.D.N.Y.).)

Feige and Berlin have also brought four suitieheral district coudr including the instant
case. In 2010, Feige and Berlin sued thidtefendants—including the Eetskys, Maxi-Aids,
attorneys who had represented those defendants, and the United States Department of the

Treasury—alleging RICO violations and causes of action under statédaeretsky et al v. Maxi-

Aids, Inc. et al, 10-CV-03771 (E.D.N.Y.).) At tlatset of that action, theurt stayed discovery

“due to the questionable merit” of the litigatiand directed the plaintiffs to file a “RICO case

statement.” (Report and Recommendation d&etber 13, 2011, at 2, Zaeretsky et al v. Maxi-

Aids, Inc. et al, 10-CV-03771, ECF No. 88.) Aftarmerous delays and the plaintiffs’ filing of

an untimely and incomplete RICO case statement, the court dismissed the RICO claims with
prejudice under Federal Rules Givil Procedure 16(f) and 41(band dismissed the state law

claims without prejudice._(IdJune 18, 2012 Order, Zaeretsky ev.aMaxi-Aids, Inc. et al, 10-
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CV-03771, ECF No. 104.) That disseal was affirmed by the Second Circuit. Zaretsky v. Maxi-

Aids, Inc., 529 F. App’x 97 (2d Cir. 2013).

In 2014, Feige and Berlin filed another actioristrict court allegingiolations of RICO
and other assorted claims against over thirtyrdidats, including the Zaretskys, Maxi-Aids, their

attorneys, and three statourt judges. _(Berliat al v. Maxi-Aids, Inc. et al, 14-CV-03028-JMA-

AYS (E.D.N.Y.).) After the stte court judges served a moti@ndismiss on Feige and Berlin,

they voluntarily dismissed their claims against the judges. (Berlin et al v. Maxi-Aids, Inc. et al,

14-CV-03028, ECF No. 13.) Feige and Berlin ultilhatismissed all of their claims against the
remaining defendants after a number of the defendamed motions to dismiss. (See Berlin et

al v. Maxi-Aids, Inc. et al, 14-CV-03028, ECF 8ld65—-69.) Pursuant to the Court’s “bundling

rule,” these motions were never filed with tGeurt because the suit was dismissed before the
motions were fully briefed.

In September 2015, Berlin and Feige filed theanssuit. At a pre-motion conference held
on January 28, 2016, the Court warned plaintiffs thiat action appeared frivolous and that the
Court would consider awarding defendants cfistsnaking any motions for dismiss. (1/28/2016
Tr., ECF No. 19.) Plaintiffs weliastructed to inform the Courtithin a week whether they wished
to continue to pursue their claims. Plaintiffs, hoarevailed to do so. Onlgfter the Court issued
an order on May 27, 2016—which threatened to @isrthis action with prejudice for failure to
prosecute— did plaintiffs respondn a letter dated June 8, 2016, plaintiffs informed the Court
that they still wishedo pursue this action amdserted that they had fdl to timely respond to the
Court’s earlier directive becaudiee plaintiffs were engaged fsettlement negotiation.” (ECF
No. 20.) The Attorney Defendants informece tlCourt, however, that no such settlement

discussions had taken place withaintiffs after the Court Hé the pre-motion conference on
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January 28, 2016. As discussed in pages 4 thrdGggupra, the Court is dismissing plaintiffs’

complaint in instant action because it fails toestaty plausible claims against the defendants.
In June 2017, plaintiffs filed another relatdt in this Court naming the Zaretskys, their

attorneys, and other assortedesglants, including a state cojutige and an attorney who was

appointed to represent Feige in state co(ffaretsky et al v. Maurer et al, 17-CV-03786-JMA-

AYS (E.D.N.Y.).) The complaint attempts tibege various claims concerning, inter alia, ongoing
contempt proceedings against Faigstate court. The defendants in the suit have filed pre-motion
conference letters requesting permission to riletions and for filing injunctions against the
plaintiffs. In a letter requesting an extensiotimie to respond to these letters, plaintiffs admitted
that the complaint, which is nearly 90 pages |dmas filed in a hurryand was only a first draft

without having had a chance to review and perfant! contained “mistakes.” (Zaretsky et al v.

Maurer et al, 17-CV-03786, ECF No. 12.) The Gdas not yet held a pre-motion conference in
that action.

In these actions, plaintiffs were not renet®d by counsel. However, all of the other
relevant factors that courts must consider itearining the propriety of a filing injunction weigh
against plaintiffs in light of the plaintiffs’ litigatiohistory set forth above. Plaintiffs have filed a
number of “vexatious, harassing, or duplicatiwlits, claims, and other filings for which the
plaintiffs did not have an objgge good faith expectation of preliag. Some of those suits,
claims and filings appear to have been stratagtions that were brougim order to hinder and
delay state court proceedings involving plaintifaintiffs have filed a number of suits, claims,
and other filings that have rdwd in parties incurring needie expense and have imposed an
unnecessary burden on courtgmnel. There is a path of plaintiffs runmig to federal district

court to allege implausible andide-ranging conspiracies whenever a judge rules against them
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against in state court. Finally, the Court doeshalieve that other satons would be adequate
to protect the courts and the other parties. Nagesanctions seem unlikely to deter plaintiffs
given that the Zaretskys have already obthiaes1.2 million judgment against plaintiffs, which
Berlin was unable to discharge in bankruptcyt appears that Feige currently litigating the
dischargeability of that judgment against her before the Bankruptcy Court.

Plaintiffs are hereby enjoined from filingvithout the Court’'s written permission, any
further complaint or other initial pleading in theitéal States District Court for the Eastern District
of New York against: (1) Goldman & Maurer, Lldhd any of its partners, attorneys or other
employees; and (2) any state judicial officestate court employee, including law clerks and law
secretaries. Before making anyrfdi covered by this injunction, pldifis must first file with this
Court a motion requesting permission to file alavith a copy of the docuant that plaintiffs

propose to file. Any such motions must bediln the instant docket, Berlin v. Meijias, 15-CV-

5308 (E.D.N.Y.). Feige currentlgas three cases pending in Bankruptcy Court. (See In re

Zaretsky, No. 8-16-71614 (Bankr. E.D.N.Y.); Ziskey et al. v. Zaretsky, No. 8-16-08110 (Bankr.

E.D.N.Y.); Zaretsky v. Zaretsky at., No. 8-17-08108 (Bankr. E.D.N.)Y). This filing injunction

does not cover any appeal that Feige filayfrom these three bankruptcy cases.

Plaintiffs are ORDERED to SHOW CAUSE by October 31, 2017 why this Court

should not extend the filing injunction above tgpreclude plaintiffs from filing in the United
States District Court for the Eastern District of New York any further complaint or initial

pleading against _any person or_entity witlbut the Court’s prior written permission.

Plaintiffs shall respond to this ORDER TOSHOW CAUSE in writing. Failure to respond

to this ORDER TO SHOW CAUSE by Octoler 31, 2017 will result in an injunction

4 Given this finding and the court’s imposition of a filiigjunction, the Court declines to award the Attorney
Defendants costs for making their motion to dismiss.
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precluding plaintiffs from filing in the United States District Court for the Eastern District

of New York any further complaint or other initial pleading against ary_person or_entity

without the Court’s prior written permission.
[ll. CONCLUSION

For the reasons stated above, the Courttgrdre defendants’ motions to dismiss and
imposes the filing injunction set forth above.

The Clerk of Court is directed to close tbhése and to mail a copy of this Order to_the pro
se plaintiffs.
SO ORDERED.
Date: September 30, 2017

Central Islip, New York

_Isl_(IMA)

dan M. Azrack
Lhited States District Judge
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