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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
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Ne 15-CV-5774(JFB)

RICHARD SAVAGE,

Plaintiff,

VERSUS

CAROLYN W. CoLVIN, ACTING COMMISSIONER,
SOCIAL SECURITY ADMINISTRATION

Defendant

MEMORANDUM AND ORDER
February 28, 2017

JosePHF. BIANCO, District Judge

Plaintiff, Richard Savageg(“plaintiff”),
commencd this action pursuant to 42 U.S.C.
§ 405(g) of the Social Security Act (“SSA”),
challenging the final decision of the Commis-
sioner of Soal Security (“Commissioner”)
denying plaintiff's application for disability
insurance benefits. An Administrative Law
Judge (“ALJ”) found that plaintiff had the re-
sidual functional capaty to performsome
light work, specificallywork as a limousine
driver, hotel desk clerk, hand packer, or ticket
taker. Therefore, the ALJ concluded that
plaintiff was not disabled. The Appeals
Council denied plaintiff's request for review.

Plaintiff now moves for judgment on the
pleadings pursuant to Federal Rule of iCiv
Procedure 12(c)flhe Commissionenpposes
plaintiffs motion and crossoves for judg-
ment on the pleadingsFor the reasons set
forth below, the Courtdeniesthe Commis-

sioner’s motionfor judgment on the plead-
ings, denies plaintiff's motion for judgmen

on the pleadings, and remands the case for
further proceedings consistent with this opin-
ion.

|. BACKGROUND

A. Facts

The following summary fothe relevant
facts is basedn the Administrative Recd
(“AR”) developed by the ALJ.(ECF No. 9.)

1. Personal and WorKistory

Bornin 1966, faintiff completedcollege
in 1990 and began work as a police officer
shortly thereafter, serving in that position un-
til 2010. (AR at 191, 207.Plaintiff injured
his left shoulérin 1999 (Id. at 284.) In May
2008, he reinjuredhat shoulder, as well as
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his right shoulder, while apprehending a sus-
pect. (d.at 71, 284.) He underwent recon-
structive surgery on his right shoalidn May
2009 and returned to work on restricted duty,
which plaintiff characterized as a “desk job”
that required him to perform paperwork, use
a computer, and answer a telephoiiel. at
72.) He retired onOctober31, 2010. Id.)
Afterwards, le applied for and received a dis-
ability pension. Id. at 73.) He declined a se-
curity job at Macy’s and did not actively seek
work following his retirement, citing pain in
his back rather than pain in his shoulded. (
at 79-81, 93.)

Plaintiff sought Social Security Disability
benefitson June 262012, complaining of
shoulderpain beginning in 200&nd lower
back pairbeginning in 2005.1¢. at191.) He
initially alleged an onset date of October 31,
2010, the day he retired, but later revised the
onset date to Februa2y,2012 to correspond
with the onset ohis lower back pain. Iq. at
106-08, 206.) He described the pawwverall
as an ache in both shoulders, a stabbing and
aching pain in his lower back, and occasional
spurts of pain shooting down his legs from his
back. (d.at 82, 22621.) Plaintiff indcated
that he experienced this pain every day and
that prolonged sitting or standing would trig-
ger his back pain.Id. at 83, 22322.) About
once a week, he woulkboradically experi-
ence backpain so severe he could not leave
his bed except to use the restrooid. &t 84-
85.) He also stated that his right arm had lost
mobility, and he could not raise it above eye
level. (d. at 89.) His right shoulder would
not cause him pain while at rest, but he indi-
cated that “any type of motion,” such as
walking, would triggerat least “a little bit of
shoulder pain.” Ifl. at 91.)

Plaintiff reported that he could stand for
up to ten minutes before needing to change
positions, could not walk without interrup-
tion, and could sit for ten to fifteen minutes
before feeling pain that required him to get up
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and stretch. I1¢. at 94, 21#18) Reaching
caused “sharp pain.”Id. at 218.) He also
indicated that he was “very cautious about
lifting anything” and would “not attempt to
lift anything heavier than 10 Ibs.” Id{ at
217.) He could climb stairs when necessary,
occasionally kneel, @hoccasionally squat.
(Id. at 218.) Plaintiff could follow spoken
and written instructions, and he had no prob-
lem with stress, paying attention, or remem-
bering things. Ifl. at219-20.)

Because of his back pain, plaintiff would
constantly need to changesitions at night
and thus had trouble sleepingld.(at 108,
213.) During a typical day, he reported that
he would read, watch television, and drive his
kids to different locations. Id. at 104-05,
213) Plaintiff initially indicated that he
could “do basic chores such as ironing [and]
mowing [the] lawn” but avoided yard wark
(Id. at 101, 215 Later, he stated thahe
avoids household chores aht wife vacu-
umed, did the laundry, moweide lawn and
used the snow blowefld. at 101-02, 109.
He alsanitially indicated hevouldattendhis
kids’ sports games “most of the timati(at
217),at one point riding as a passenger in a
car for three hours to hsn’slacrosse tour-
namentid. at 97). He also drove himself to
the hearing before thelAl, a 58minute drive
eachway. (d. at 96-97.) Later, he stated he
would only attend local sporting events “once
in a while,” maybe five games a year or 20%
of the time. Id. at 99-100.) He also said that
he struggles to sit through movies at the
movie theatre and does not go out with his
wife very often. [d. at 106-01.) With his
right arm, plaintiff could shave, brush his
teeth, open a door with a key, put on a seat-
belt, write, pick up change, push a grocery
cart, and lift up to ten poundsld(at 92-93.)
When his back pain was ntwo severe, he
could dress himself, cook, barbeque, and
drive a car. Id. at 96.)



2. Medical History

On May 2, 2008, following his encounter
with the suspect where he injured his shoul-
ders, plaintiff saw Dr. Salvatore J. Corso
(“Dr. Corso” or the “treating physician”), an
orthopedic surgeon.Id. at 284-86.) Exam-
ination of the right shoulder revealed forda
elevation to 165 degrees and abduction to 150
degrees(ld. at 285.)External rotation was
performed to 65 deges and internabtation
to T8 (Id.) Rotator cuff strength was mildly
decreased(ld.) There was no sign of insta-
bility on stress testing(ld.) The apprehen-
sion, Neer, Hawkins, and crebsdy abduc-
tion tests were positivgld.) Examination of
the left shoulder revealed forward elevation
to 160 degrees and abductionl50 degrees.
(Id.) External rotation was performed to 60
degrees and internal rotationT@. (Id.) Ro-
tator cuff strength was normalld.) There
was anterior instability of thehoulder joint.
(Id.) The Speed's test, Yergasertest, and
O’Brien’s test were positivgld.) Neurolog-
ical testing revealed normal sensation and
motor strengthindings. (d.)

Dr. Corso made the following diagnoses
in the right shoulder: bicipital tendonitis,
subacromial impingement syndromend
ruled out rotator cuff tear (Id.) In the left
shoulder, he diagnode possible labral tear
with recurrent anterior and glumohumeral in-
stability. (d. at 286.) He recommended rest,
icing the joints, elevating the injured extrem-
ity, and physical therapy. Id.) Dr. Corso
also ordered an MRI and recommended-non
steroidal, antinflammatory medications for
pain. (d.)

A report of an MRIsignedon May 15,
2008 showed no evidence of a rotator cuff
tear, but there were findings ofild osteoar-
thritis of the AC joints with no impingement
and an irregularity of the anterior superior
glenoid labrum suggesting the possibility of
a tear (Id. at 282.) Because there was no
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joint effusion, it was “difficult to confirm this
tear.” (d.) A report of an MRIsignedon
May 19,2008 revealedhoderate acromiocla-
vicular degenerative arthropathy and hetero-
geneous tendons in the rotator cuff suggest-
ing calcifictendonitis. kd. at 283.)

Plaintiff returned to Dr. Corso on May 30,
2008, and examination produced results sim-
ilar to the May 2 examination.ld; at 280.)

Dr. Corso also reviewed the MRI results and
diagnosed an anterior labral tear in the right
shoulder and calfic tendonitis in the left.
(Id. at 280, 280 He prescribed physical
therapy and sought authorization to perform
arthroscopic shoulderepair with two opus
anchors. I¢. at 281.)

On March 11, 2009, plaintiff had a fol-
low-up visit with Dr. Corso.Ifl. at 278.) Ex-
amination results were consistent with past
results, and an anterior labral tear was diag-
nosed in the right shoulder with MRI evi-
dence. Id. at 278-79.) Dr. Corso discussed
treatment options with plaintiff and noted
that plaintiff, having failed a lengthy trial of
non-operative treatmest wished to proceed
with surgery. Id. at 279.) Dr. Corso per-
formed arthrosco reconstructive surgery
on plaintiff's right shoulder on May 22, 2009.
(Id. at 273.)

Plaintiff returned to Dr. Corso on June 3,
2009, complaining of right shoulder pain.
(Id. at 271.) Examination showed no gross
signs of neurovascular defecits and no mus-
cle atrophy or asymmetry.Id() Plaintiff's
surgery scars had healed, and Dr. Corso re-
moved the suturesld;) He instructed plain-
tiff to rest his shoulder, discussecetantire
range of possible treatmentand recom-
mended medication and a physical therapy
evaluation. Id.)

Additional follow-up visits occurred on
July 31, 2009, January 010, andMarch
31, 2010 where Dr. Corso made findings and



recommended treatmenbresistent with ear-
lier visits. (d.at 263-70.) On July 31, 2009,
he advised plaintiff to rest his right arm,
avoid activity that aggravated his pain, take
medication, and undergo physical and occu-
pational therapy. Id. at 269.) He also pre-
scribed Oxyodone. Id.) On January 6,
2010, examination revealed no muscle atro-
phy or asymmetryforward elevation limited

to 145 degrees and abduction limited to 120
degrees, and mildly decreased rotator cuff
strength. Id. at 267.) Dr. Corso recom-
mended icing or heating the shoulder joint,
advised plaintiff to avoid athletic activities,
and prescribed Percocetd.] On March 31,
2010, Dr. Corso noted tenderness over the
A-C joint and proximal humerus, pain with
resisted shoulder motion, no instability on
stress testing,and positive apprehension,
Neer, and Hawkins tests.Id(at 265.) Dr.

Corso made the same recommendations as he

did on January 6, 2010Id( at 266.) He also
noted that plaintiff was “disabled from ability
to do the duties of a police oféc.” (Id.)

On April 28, 2010, Dr. Corso wrote a let-
ter recounting plaintiff's medical history and
treatment up to that point amatlicating that
plaintiff had “not made significant progress
over the lastwo to three months” and also
had “a significandisability especially in his
line of work.” (d. at 264.) Plaintiff “would
be at increased risk using a firearm with the
right shoulder,” Dr. Corso continued, “since
his range of motion is limited and his pain
persists.” [d.) Dr. Corso concluded that
plaintiff was “disabled from his line of work
and [could] only do restrictive duty.” 1d.)
Finally, “his prognosis for full duty return as
a police officer [was] poor.” Id.)

On June 17, 2011, plaintiff visited Dr.
Corso for the final time before his set date
in February 2012. 14. at 280-62.) Plaintiff
reported discomfort in his right shoulder that
swimming seemed to alleviatgld. at 261.)
Examination again revealed tenderness over
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the right AC joint and proximal humerus,
pain with resisted shoulder motion, no insta-
bility, muscle atrophy, or tenderness, and
positive apprehension, Neer, and Hawkins
tests. [d.) Dr. Corso performed a subacro-
mial corticosteroid injection into theght
shoulder. Id. at 262.)

On February 29, 2012, plaintiff vised
Dr. Corso for the first time after his onset
date, complaining of back painld(at 257
59.) Examination of the shoulders revealed
results consistent with past examinations.
(Id. at 258.) Examination of the lumbar spine
showed normal alignment, cieased range
of motion through the lumbar spine due to
pain and stiffness, forward flexion to 60 de-
grees, extension to 10 degrees, and rotation to
20 degrees bilaterally.ld;) Dr. Corso found
no gross neurologic impairment or lateraliz-
ing signs. d.) There was lumbar tenderness
present diffgely at the left gluteal region and
muscle spasms in the left lumbar musdbes,
no swelling. [d.) FABRE test was positive
in the left lumbar region. Iq.) Straight leg
raise testing was positive on the Igife, but
under “neurological examination,” Dr. Corso
indicated that “straight leg test is negative.”
(Id.) His diagnostic impression for the lum-
bar spine was lumbosacral radiculitis, and he
ordered an MRI. Id. at 259.)

An MRI of the lumbar spine parfmed
on March 3, 2012 revealed diffuse degenera-
tive disc disease with multilevel bulging and
facet arthropathy and central herniation L4
L5, with no significant massffect on the the-
cal sac (Id. at 25%.)

Plaintiff met with Dr. Corso again on
March 7 ad May 10, 2012. 1¢. at249, 252.)
At the March visit, intiff reported prob-
lems sitting and standing for extended peri-
ods and radiation of pain from his back into
his legs. (Id. at 252.) In May, he also re-
ported persistent lower back pain amamb-



ness in his left foot. 14. at 249.) Examina-
tion results fotheshoulders and baakuring
both visitswereconsistent witlthe February
29results. [d. at250, 253.)Dr. Corso’s May
diagnostic impression of the lumbar spine
was lumbosacral spondylosis without mye-
lopathy, and he recommended medication,
periodic rest, icing, and elevation.ld.( at
250.) He also stated that plaintiff was unable
to work and prescribed physical therapy two
to three times per week over four weeksl.)(
On June 6, 2017r. Corso completed a med-
ical assessment of ability to do wenddated
activities discussed in detail below.ld( at
309-11))

After filing an application for Social Se-
curity Disability benefits in June 2012, plain-
tiff visited Dr. Andrea Pollack for a osulta-
tive examination on October 22, 201 M. @t
287.) Plaintiff reported lower back pain since
2005, describing it as constant, radiating into
his legs, and greater on the right sidéd.)(
Dr. Pollack noted his diagnosis of bulging
discs and herniated discand treatment of
physical therapybut no injections or surgery.
(Id.) Plaintiff also reported right shoulder
pain since May 2008 due to a wenddated
injury that “comes and goes” but was made
“worse with movement such as reaching.”
(Id.) Dr. Pollack noted his surgery, physical
therapy, and injections resulting from a labral
tear. (d.) She also noted that he cooked
twice a week, shopped once a week, provided
childcare twice a week, showered and
dressed himself independently, watched tele-
vision, listened to the radio, and reath.)(

On examination, Dr. Pollack noted that
plaintiff was “in no acute distress,” had a nor-
mal gait, could walk on his heels and toes
without difficulty, could squat three quarters
of the way down, used no assistive de¥gi
needed no help changing clothes or getting on
and off the examination table, and could rise
from his chair without difficulty. I¢l. at 288.)

There were full ranges of motion in the cer-
vical spine and no abnormalities in the tho-
racic spine.(Id.) Lumber spine range of mo-
tion wasflexion to 40 degrees; lateral flexion
to 15 degres; and rotation to 15 degrees.
(Id.) Straight leg raising was negative bilat-
erally. (d.) Range of motion in the right
shoulder was forward elevation/abduction to
120 degrees, and external rotation to 70 de-
grees. Id.) He had full ranges of motion in
the left shoulder, and both elbows, forearms,
wrists, hips, knees, and ankl¢kl. at 288-
89.) Strength was full (5/5) and deep tendon
reflexes were physiologicnd equal in the
upper and lower extremitiegld. at 289.)
There were no sensory defici(¢d.) Hand
and finger dexterity were intact; grip strength
was full (5/5) in both hands(ld.) Lumbar
spine xrays showed an asymmetric transi-
tional L5 vertebrabody, but was otherwise
unremarkable(ld. at 292.)Right shoulder x
rays showed status post-surgetg. at 291.)

Plaintiff returned to Dr. Corso on January
31, 2013, complaining of numbness and tin-
gling, persistent lower back pain, and prob-
lems sittig or standing for any length of
time. (d.at 313.) Examination results were
similar to the results from Dr. Corso’s Febru-
ary 29, March 7, and May 10, 2012 examina-
tions. (d. at 314.) His diagnoses were un-
changed from the May 10 examinationd. (
at 315.) He prescribed physical therapy two
to three times per week for six weeks, a brace
and a splint, and Percocet for paind. @t
315.) Dr. Corso indicated that plaintiff had a
chronic disability and was unable to work.

(1d.)

Plaintiff received another consultative
examination on February 5, 2013 in connec-
tion with his disability application. Iq. at
302.) Dr. Craig Billinghurst noted a bilateral
shoulder injury, labral tear with surgery on
the right shoulder, continuous right shoulder
pain, tenderness over the proximal humerus,
pain with range of movement, no instability,



positive impingement sigmild rotator cuff
strength, and no atrophy.ld() He further
noted that the left shoulder examination was
normal, but range of motion in the basts
decreased due to pain, a positive straight leg
raising test on the left side, diffuse tenderness
at the left gluteal region, and muscle spasms.
(Id.) He reported that an MRI showed degen-
erative disc disease with multilevel bulging
and facet arthrophy but no stenosis.ld.)

Plaintiff visited Dr. Corso on March 27,
2013, complaining of chronic neck and lower
back pain, which at times was severke &t
316), and again on July 10, 2013, reporting
persistent lower back pain, numbness, and
problems siihg or standing for any length of
time (d. at 319). During both visits, the ex-
amination results, diagnosis, and treatment
remained substantially the same as previous
visits. (d. at 317, 320-21.)

3. Opinions of Physicians

In his June 6, 2012 medicasessment of
ability to do workrelated activities, Dr.
Corsoopined that plaintiff could lift up to ten
poundsonly occasionally (defined agrom
very little up to 1/3 of an $our day) be-
cause of “multiple bulging discs” in the lum-
bar spine that caudehim pain and spasm.
(Id. at 309.) He also cited pain and weakness
in the right upper extremity due to plaintiff's
right shoulder rotator cuff tear surgeryd.}
Citing the same medical findings, Dr. Corso
opined that plaintiff could stand or walkrfo
two to three hours during an eigbur work-
day and without interruption for ten minutes.
(Id.) Similarly, he indicated that plaintiff
could sit for up to two hours and without in-
terruptionfor ten to fifteen minutes (Id. at
310.) Dr. Corso stated that plaintiff could
never climb, stoop, crawl, or balance and
could occasionally crouch or kneeld.j He
opined that plaintiff's reaching, handling,
feeling, and pushing/pulling would cause ex-
acerbation of his pain and spasm, as would
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exposure to heights, moving machinery, tem-
perature extremes, and vibratiofd. gt 311)

Dr. Pollack, meanwhilejiagnosed lower
back pain with radiation and bilateral shoul-
der pain based on her October 22, 2012 ex-
amination. [d. at 289.) She opined that
plaintiff had a moderate restriction in bend-
ing, lifting, and carrying. I4.) He alsohad
mild restrictions in walking, standing, squat-
ting, and pushing, pulling, and reaching with
the right arm. Ifl.) Dr. Pollack neither spec-
ified that the reaching restriction wiasited
to overhead reaching nor defined the param-
eters of a “mild” restriction. See id).

Dr. Billinghurst determined from his Feb-
ruary 5, 2013 examination that there was no
support for a more limited residual functional
capacity than that established e disabil-
ity analyst on November 5, 201i2l.(at 302),
i.e,, a residual functional capacity for seden-
tary work with limitedcapabilityto reach in
all directions (d. at 293-98.)

Finally, on September 21, 2013, Dr. John
Axline completed interrogatories at the
ALJ’s request based on a review of plaintiff's
medical file, though he never examined
plaintiff. (Id. at 322.) Dr. Axline noted the
following impairmentsshoulder injury, sur-
gically corrected and rehabilitated with mild
residual impairment; degenerative disc dis-
ease, lumbar, mild, without neurological loss;
left shoulder impairments alleged with full
range of motion and retained function; and el-
evated blood glucose without diagnosis, con-
firmation, or treatment.(Id.) He then indi-
cated that nonef these impairmentsqualed
the criteria of an impairment listéa Appen-
dix 1 of 20 C.F.R. § 404.1520ld( at 323.)

On the same day, Dr. Axline also com-
pleted a medical assessment of ability to do
work-related activities based on his review of
plaintiff's medical file. {d. at 325.) Citing



mild lumbar disc degeneration on MRI im-
ages, Dr. Axline opined that plaintiff could
lift or carry up to ten pounds frequently and
up to twenty pounds occasionally, but never
more than that. Id.) He furthe opined that
plaintiff could sit or walk for up to two hours
without interruption and stand for up to one
hour without interruption.ld. at 326.) In to-
tal in an eighthour workday, Dr. Axline in-
dicated that plaintiff could sit for six hours,
stand for two hours, and walk for four hours.
(Id.) Citing the surgical repair of plaintiff's
right shoulder, Dr. Axline stated that plaintiff
could never reach overhead with his right
hand but could continuously reach in all other
directions and in any directionitiv his left
hand. [d. at 327.) Dr. Axline opined that
plaintiff could continuously handle, fier,
feel, and push or pull in an eighbur work-
day and could frequently operate foot con-
trols with both feet. 1¢l.) In Dr. Axline’s
view, plaintiff couldoccasionally climb stairs
and ramps, stoop, kneel, crouch and crawl.
(Id. at 328.) He could never climb ladders or
scaffolds but could continuously balance.
(Id.) Dr. Axline opined that plaintiff could
tolerate exposure to unprotected heights,
movingmechanical parts, humidity and wet-
ness, and vibrations frequentiyld.(at 329)

He could occasionally operate a motor vehi-
cle or tolerate extreme heat or cold occasion-
ally, but could never tolerate dust, odors,
fumes, and pulmonary irritantdd() Finally,

Dr. Axline opined that plaintiff could per-
form activities like shopping, travel without a
companionfor assistance, ambulate without
a wheelchair, walker, or cane, walk a block at
a reasonable pace @aughor uneven sur-
faces, use public transpoitat, climb a few

steps at a reasonable pace, prepare simple

meals and feed himself, care for his personal
hygiene, and sort, handle, or use paper and
files. (d. at 330.)

4. Vocational Evidence

Andrew Pasterrgk, a vocational expert,
testified at a hearingn plaintiff’'s application
for disability benefits. If. at 54-62.) He
stated that plaintiff's past work as a police of-
ficer was a light skilled job. Id. at 55.)
When asked if there were jobs in the national
economy that could be performed by a hypo-
thetical individual of plaintiff's age, educa-
tion, and past work experience, who could lift
and carry up to twenty pounds occasionally
and ten pounds frequently, sit up to six hours
a day, stand and walk up to two hours a day,
not reach overhead with his right upper dom-
inant extremity, and not use ladders or scaf-
folds (d. at 55-56), Pasterrek stated that
such a person could not perform work as a
police officer (d. at 57). Nevertheless, after
noting that transferability of skills is not an
issue for someanunder the age of fiftike
plaintiff, Pasternek stated that the hypothet-
ical individual could perform work as a lim-
ousine driver, hand packageor a ticket
taker. (Id. at 58-60.) He also testified that
there were 224,600 jobs as a limousine driver
in the national economy, 318,000 jobs as a
hand packager, and 100,000 jobs as a ticket
taker. (d.at 58-60.) Pasterrek also said the
hypothetical individual could perform work
as a hotel desk clerka position with
224,000 jobs in the national econombut
retracted that job when he recognized that a
hotel desk clerk would have to stand for more
than two hours. I¢. at 58-59.)

B. Procedural History

Plaintiff filed an application for Sual
Security Disability benefits on June 26, 2012,
claiming disability beginning on October 31,
2010. (d. at 191.) The claim was denied
initially (id. at 11312, 116-23), and plaintiff
requested a hearing before an Akd¢ id.at
124-31) Plaintiffappeared with counsel be-
fore ALJ Ronald R. Waldman on September
11, 2013(id. at 65-110) where he testified



and revised his onset date to correspond with
the onset of his lower back pain on February
27,2012id. at 106-08). The ALJ held a sup-
plemental kraring on January 7, 2014 to take
testimony from the vocational expert and to
permit cross examination of Dr. Axlineld(

at 26-64.) The ALJ issued an unfavorable
decision denying the claim on March 17,
2014. (d. at 9-25.) The Appeals Council
deniedplaintiff's request for review of the
ALJ’s decision on August 6, 2015, making
the ALJ’sMarch 17decision the final deci-
sion of the Commissionend( at 1-6.)

Plaintiff filed this action seeking reversal
of the ALJ’s decision on October 6, 2015
(ECF Na 1.) The Court received the admin-
istrative transcripts oklarch 24, 2016 (ECF
No. 8.) Plaintiff filed a motion for judgment
on the pleadings on June 7, 2016, and the
Commissioner filed a croswotion for judg-
ment on the pleadings on August 5, 2016.
(ECF Nos. 11, 15.) Plaintiff replied on Au-
gust 30, 2016, and the Commissioner replied
on September 22, 2016. (ECF Nos. 19, 21.)
The Court has fully considered the parties’
submissions.

[l. STANDARD OF REVIEW

A district court may set aside a determi-
nation by an ALJ “only if it is based upon le-
gal error or if the factual findings are not sup-
ported by substantial evidence in the record
as a whole.'Greek v. Colvin802 F.3d 370,
3745 (2d Cir. 2015) (citingBurgess V.
Astrue 537 F.3d 117, 127 (2d Cir. 2008); 42
U.S.C. 8 405(g)). The Supreme Court has de-
fined “substantial evidence” in Socigkcu-
rity cases to mean “more than a mere scin-
tilla” and that which “a reasonable mind
might accept as adequate to suppadrclu-
sion.” Richardson v. Perale<gl02 U.S. 389,
401 (1971) (internal citation omittedyee
Selian v. Astrue708 F.3d 409, 417 (2d Cir.
2013). Furthermore, “it is up to the agency,
and not [the] court, to weigh the conflicting
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evidence in the recordClark v. Comm’r of
Soc. Se¢.143 F.3d 115, 118 (2d Cir. 1998).
If the court finds that there is substantial evi-
dence to support the Commissioner’s deter-
mination, the decision must be upheld, “even
if [the court] might justifiably have reached a
different result upon ade novoreview.”
Jones v. Sullivan949 F.2d 57, 59 (2d Cir.
1991) (citationomitted; see also Yancey v.
Apfel 145 F.3d 106, 111 (2d Cir. 1998)
(“Where an administrative decision rests on
adequate findings sustained by evidence hav-
ing raional probative force, the court should
not substitute its judgment for that of the
Commissioner.”).

[ll. DisCUSSION

A. The Disability Determination

A claimant is entitled to disability bene-
fits if the claimant is unable “to engage in any
substantial gainful actity by reason of any
medically determinable physical or mental
impairment which can be expected to result
in death or which has lasted or can be ex-
pected to last for a continuous period not less
than twelve months.” 42 U.S.C.

§ 1382c(a)(3)(A). An individual's physical

or mental impairment is not disabling under
the SSA unless it is “of such severity that he
is not only unable to do his previous work but
cannot, considering his age, education, and
work experience, engage in any other kind of
substantial gaful work which exists in the
national economy.”ld. § 1382c(a)(3)(B).

The Commissioner has promulgated reg-
ulations establishing a fivetep procedure for
evaluating disability claimsSee20 C.F.R.
§8404.1520, 416.920.The Second Circuit
has summarized this procedure as follows:

The first step of this process requires
the [Commissioner] to determine
whether the claimant is presently em-



ployed. If the claimant is not em-
ployed, the [Commissioner] then de-
termines whether the claimant has a
“severe impairment” that limits her
capacity to work.If the claimant has
such an impairment, the [Commi
ssioner] next considers whether the
claimant has an impairment that is
listed in Appendix 1 of the regula-
tions. When the claimant &auch an
impairment, the [Commissioner] will
find the claimant disableddowever,

if the claimant does not have a listed
impairment, the [Commissioner]
must determine, under the fourth step,
whether the claimant possesses the re-
sidual functional capacitio perform
her past relevant workizinally, if the
claimant is unable to perform her past
relevant work, the [Commissioner]
determines whether the claimant is
capable of performing any other
work.

Brown v. Apfel 174 F.3d 59, 62 (2d Cir.
1999) (quotingPerez v. Chater77 F.3d 41,
46 (2d Cir. 1996)). The claimant bears the
burden of proof with respect to the first four
steps, buthe Commissioner bears the burden
of proving the last stepld.

The Commissioner “must consider” the
following in determininga claimant’s entitle-
ments to benefits: “(1) the objective medical
facts; (2) diagnoses or medical opinions
based on such facts; (3) subjective evidence
of pain or disability testified to by the claim-
ant or others; and (4) the claimant’s educa-
tional backgound, age, and work experi-
ence.”ld. (quotingMongeur v. Heckler722
F.2d 1033, 1037 (2d Cir. 1983) (per curiam)).

B. The ALJ’s Ruling

The ALJ here determined that plaintiff
met the insured status requirements of the So-
cial Security Act through December 31,
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2015, had noéngagedn substantial gainful
activity since his onset date, and suffered
from “severe impairments,” including degen-
erative disc disease of the lumbar spine and
status post arthroscopic surgery of the right
shoulder. (AR at 14.) Thegapairmens did
not, however, fall under the list of impair-
ments outlined in Appendix 1 of the regula-
tions. (d.) He also found that plaintiff could
not perform his past work. (AR at 20.)

At thefourthstep, the ALJ concluded that
plaintiff had

the residualfunctional capacity to
perform light workas defined in 20
CFR 404.1567(a) except he can sit for
six hours, stand/walk for two hours,
lift/carry up to twenty pounds occa-
sionally and lift/carry ten pounds fre-
guently in an eighhour workday. He
cannot reach overhead with the right
upper extremityor climb ladders and
scaffolds.

(Id. at 15.) In support of this conclusion, the
ALJ found that, althogh plaintiff's “medi-
cally deteminable impairments could rea-
sonably be expected to cause the alleged
symptoms,” his “statements concerning the
intensily, persistence and limiting effects of
these symptoms are not entirely credible.”
(Id. at 16.) He found that the “medical evi-
dence [did] not demonstrate significantly ab-
normal clinical findings and laboratory stud-
ies supporting the claimant’s allegatiook
total disability.” (Id.) Specifically,in plain-
tiff's shoulders, the ALJ noted that Dr. Corso
“reported tenderness in the right shoulder
with mildly decreased rotator cuff strength
and positive impingement signs,” but “there
was no tenderness in the left shoulder and 5/5
strength in the remaining muscle groups of
the right shoulder as well as the left upper ex-
tremity.” (Id.) Furthermore, “[rlange of mo-
tion of the shoulders was full without pain or
crepitus and there [were] no masses, gross



deformities, muscle atrophy or instability.”
(Id.) In plaintiffs lumbar spine, the ALJ
noted Dr. Corso’s findings of “tenderness,
spasm and limited range of motion . . . due to
pain and stiffness, tenderness in the left glu-
teal region and positive straight lesggsing on
the left,” but he also reported that “there were
no motor strength deficits in the lower ex-
tremities and there were no reflex or sensory
deficits in the upper or lower extremities.”
(1d.) Meanwhile, “[d]iagnostic studies
showed bulging and heated discs in the
lumbar spine but there was no evidence of
stenosis or cord involvement.’ld()

After summarizing the examination re-
sults and opinions of Drs. Corso, Pollack, and
Axline, the ALJ “accorded great weight” to
Dr. Axline’s opinion “becausedr. Axline]
reviewed the entire medical record and heard
[plaintiff's] testimony at the supplemental
hearing.” (d. at 19.) The ALJ gave “more
weight” to this “contemporaneous opinion”
than Dr. Corso’s June 6, 2012 opinion, which
“was written approximatg 19 months prior
to the hearing and only four months after the
amended alleged onset date.”ld. Dr.
Corso also did not specify “what period [his
opinion] applie[d] to or whether there was
any expectation that the limitations would ex-
ist prospectivel.” (Id.) Furthermore, some
of the doctor’'s examination notes contained
inconsistencies, such as his reports of both a
positive and a negative straight leg raising
test on the same leg on the same dag.) (
Finally, the ALJ noted that plaintiff'sactiv-
ities of daily living,” such as his cooking,
barbequing, food shopping, and traveling,
were “more consistent with Dr. Axline’s
opinion than Dr. Corso’s opinion.”ld.) For
these reasons, he credited Dr. Axline’s opin-
ion over Dr. Corso’s, though he did not spec-
ify how much weight he accorded Dr.
Corso’s opinion. I¢l.)

As for Dr. Pollack’s opinion, the ALJ ac-
corded it“[slome weight” because it was
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based on a complete physical examination
and was consistent with Dr. Axline’s opinion.
(Id. at 20.)

Summarizing his conclusions regarding
plaintiff’s residual functional capacity, the
ALJ stated that plaintiff “has some pain from
degenerative disc disease of the lumbar spine
and injury and arthroscopic surgery of his
right shoulder that results in somenttional
limitations but they are no[t] so severe as to
precludeperformance of all substantial gain-
ful activity.” (Id.) In particular, plaintiff “re-
tain[ed] the residual functional capacity to
perform light work” because he could “sit for
up to six hours, stand/walk up to tvmours
and lift/carry up to twenty pounds occasion-
ally and up to ten pounds occasionally in an
eighthour work day,” though the ALJ also
noted that plaintiff could not “lift overhead
with the right dominant arm or climb ladders
or caffolds.” (d.) The ALJ asserted that the
assessments from both Dr. Corso and Dr. Ax-
line supported this finding, as did plaintiff's
daily activities and his acknowledgment that
“physically he would be able to work at a
light duty job with his right shoulder prob-
lem.” (Id.)

Having concludedhat plaintiff retained
the residual functional capacity to perform
somelight work, the ALJ found that plaintiff
gualified as a “younger individudlashe was
440n the alleged onset datand had attained
a high ghool education.Id.) The ALJ then
conclucdthat, based on plaintiff's “age, ed-
ucation, work experience, and residual func-
tional capacity, there are jobs that exist in sig-
nificant numbers in the national economy
that [plaintiff] can perforni (Id. at21.) Spe-
cifically, the ALJ relied on Pasternack’s tes-
timony to conclude that plaintiff could per-
form work as a limousine driver, hotel desk
clerk, hand packer, or ticket taketd.(at 21
22.) Consequently, the ALJ determined that
plaintiff did not qualify for disability bene-
fits. (Id. at 22



C. Analysis

Plaintiff challenges the ALJ's conclu-
sionsthat he has the residual functional ca-
pacity to performsomelight work and that
jobs exist in the national economy that plain-
tiff can perform! Specifically, gaintiff as-
serts that(1) substantial evidence does not
support the ALJ’s finding that plaintiff can
perform unrestricted reaching with his right
armother than overhead reaching and (2) the
jobs the ALJ claimed plaintiff could perform
are inappropriate gen plaintiff's limitations.
(Pl’s Mem. of Law in Support of Pl.’s Mot.
for Judgment on the Pleadings (“Pl.’s Br.”),
ECF No. 12, at 17, 21)He also argues that
Dr. Corso’s opinion was entitled to great
weight and Dr. Axline’s was entitled to no
weight. (Pl.’s Reply Mem. of Law (“Pl.’s Re-
ply”), ECF No. 19, at 1, 3.)

As set forth below, the Court concludes
that the ALJ erred by failing to provide “good
reasons” for crediting Dr. Axline’s opinion
over Dr. Corso’s and by failing to indicate
how much weight he accorded Dr. Corso’s
opinion. These errors warrant remand.

1. Opinion of the Treating Physician

Plaintiff argues that the treating physi-
cian’s opinion was entitled to great weight.
(Pl’s Reply at £3.) The Commissioner re-
sponds that the ALJ corrégtevaluated Dr.
Corso’s opinion before choosing to reject it.
(Def.’s Reply Mem. of Law (“Def.’s Reply”),
ECF No. 21, at43.) For the following rea-
sons, the Court concludes that a remand on
this issue is warranted.

The Commissioner must give special ev-
identiary weight to the opinion of a treating
physician. SeeClark, 143 F.3d at 118The
“treating physician rule,” as it is known,

! The Court concludes that substantial evidence sup-
ports the ALJ's determinations with respect to the
other steps.
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“mandates that # medical opinion of a
claimants treating physician [be] given con-
trolling weight if it is wellsupported by med-
ical findings and not inconsistent with other
substantial record evidenc&haw v. Chater
221 F.3d 126, 134 (2d Ci2000);see also,
e.g, Rosa v. Callahan168 F.3d 72, 7879
(2d Cir. 1999);Clark, 143 F.3d at 11820
C.F.R. § 404.152%|(2).

Nevertheless, “[g]enerally,the opinion
of the treating physician is not afforded con-
trolling weight where . . the treating physi-
cian issued opinions that are not consistent
with . . . the opinions of other medical ex-
perts,’ for ‘[glenuine conficts in the medical
evidence argor the Commissioner to re-
solve.” Burgess537 F.3dat 128(quoting
Halloran v. Barnhart 362 F.3d 28, 32 (2d
Cir. 2004),andVeino v. Barnhart312 F.3d
578, 588 (2d Cir2002) respectively) (omis-
sions and second alteration in originahs
the Second Circuit has stated, howevant*
all expert opinions rise to the level of evi-
dence that is sufficiently substantial to under-
mine the opinion of the treating physician
Id. Indeed, the opinions of consultative and
non-examining physicians are entitled to
comparatively little weight SeeVargas v.
Sullivan 898 F.2d 293, 29%6 (2d Cir.
1990) (“The general rule is thathe written
reports of medical advisors who have nat pe
sonally examined the claimadeserve lile
weight in the overall evaluiain of disability.
The advisersassessment of what other doc-
tors find is hardly a basis for competent eval-
uation without a personal examination of the
claimant” (quoting Allison v. Heckler711
F.2d 145, 14448 (10th Cir 1983)); Filo-
como v. Chater944 F. Supp. 165, 1704
(E.D.N.Y. 1996) (“[T] he conclusions of a
physician who merely reviews a medical file
and performs no examination are entitled to



little if any weight?); see alsoSelian 708
F.3d at 419 (ALJsshould not rely heavily on
the findings of consultative physicians after a
single examination); Santiago v. Barnhayt
441 F.Supp.2d 620, 627 (S.D.N.Y2006)
(holding that ALJ erred in giving consulting
physicians’ opinions controlling weight over
those of the treating physians); but see
Micheli v. Astrue 501 F. App’x 26, 29 (2d
Cir. 2012) (“[T]he applicable regulations
‘permit the opinions of nonexamining
sources to override treating sources’ opinions
provided they are supported by evidence in
the record.” (quotingDiaz v. Shalala59 F.3d
307, 313 n.5 (2d Cir. 199p)

Correspondingly, Wwen an ALJdecides
that the opinion of a treating physician should
not be given controlling weightthe ALJ
must “give good reasons in [the] notice of de-
termination o decision for the weight [she]
gives [the claimant’s] treating soursedpin-
ion.” 20 C.F.R. 804.1527(c)(2)see Bur-
gess 537 F.3d at 12%erez v. AstrueNo.
07-CV-958 (DLJ), 2009 WL 2496585, at *8
(E.D.N.Y. Aug. 14, 2009). Specifically,
“[a]n ALJ who refuses to accord controlling
weight to the medical opinion of a treating
physician must considerertain ‘factors to
determine how much weight to give the opin-
ion.” Halloran, 362 F.3d at 3Z4citing 20
C.F.R. 8404.1527(d)(2)). Those factors in-
clude: (i) the frequency of examination and
the length, nature and extent of the treatment
relationship; (ii) the evidence in gport of
the treating physiciag’opinion; (iii) the con-
sistency of the opinion with the record as a
whole;(iv) whether the opinion is from a spe-
cialist; and (v) other factors brought to the
[ALJ’s] attention that tend to support or con-
tradict the opinion.” Id. (citing20 C.F.R.

§ 404.1527(d)(2)).If an ALJ fails “to pro-
vide ‘good reasonsfor not credting the
opinion of a claimans treating physicigh
remand is appropriate.Snell v. Apfell77
F.3d 128, 133 (2d Cir1999) Burgess 537
F.3dat 129-30. Relatedly an ALJ has an
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“affirmative duty to develop the administra-
tive record and, consequentlycamot reject

a treating physicias’ diagnosis without first
attempting to fill any clear gapn the admin-
istrative record Burgess537 F.3d at 129.

Here,on June 6, 2012reating physician
Dr. Corsoopined thatjn an eighthour work
day, plaintiff could lift up to ten pounds oc-
casionally, stand or walk for two to three
hours and without interruption for ten
minutes, sit for up to two hours and for ten to
fifteen minutes without interruption, never
climb, stoop, crawl or balance, and occasion-
ally crowch or kneel. (AR at 309.) Dr. Corso
also stated that plaintiff's reaching, handling,
feeling, and pushing or pulling would cause
exacerbation of his pain and spasnhd. &t
311.) By contrast, Dr. Axline, a n@xamin-
ing physician who reviewed plaintiéf medi-
cal file and heard his testimony, opined that,
in an eighthour workday, plaintiff could lift
up to ten pounds frequently and twenty
pounds occasionally, stand for two hours to-
tal and up to an hour without interruption,
walk for four hours total and up to two hours
without interruptionandsit for six hourgo-
tal and up to two hours without interruption.
(Id. at 326.) He alsstatedhat plaintiff could
reach in all directions with his right hand ex-
cept overhead and could occasionally climb
stairs and ramps, stoop, kneel, crouch and
crawl. (d. at 326-27.)

The ALJ gavé'more weight” to Dr. Ax-
line’s opinion, prowding the following rea-
sons: (1) Dr. Corso’s opinion was nineteen
months old at the time of the hearing and did
not indicate whether themgas any expecta-
tion that plaintiff's limitations would con-
tinue prospectivelywhile Dr. Axline’s was
contemporaneoug?) Dr. Corso’s treatment
notes containecome demonstrable errors
and (3) plaintiff's testimony about higlaily
activitiesand abilityto work with his shoul-
der injurywere consistent with Dr. Axline’s



opinion but not Dr. Corso!$ (Id. at 19-20.)
The ALJdid not, howeverspecify precisely
how much weight he accorded Dr. Corso’s
opinion. See id.

The ALJ violated the treating physician
rule in two ways. First, he did not provide
“‘good reasons” for refusing to giver.
Corso’s opiniorcontrolling weight. The first
two reasons the ALJ provided for reject
Dr. Corso’s opinioa-the timing and vague-
ness of that opinion and the errors in Dr.
Corso’s notes-do not constitute valid
grounddor rejecting it. Instead, the ALJ has
merely identified “clear gaps in the adminis-
trative record” that he had an obligation to
“attempt(] to fill.” Burgess537 F.3d at 129
see alscSelian 708 F.3d at 420 (“[T]dhe
extent thatrecord is unclear, the Commis-
sioner has an affirmative duty fitl any clear
gaps in the administrative recotuefore re-
jecting a treating physiciasdiagnosis). In
Rosa for example, tb treating physician
only supplied a singtpage, “wholly conclu-
sory” assessment of the plaintiff's condition
to account for several years’ worth of medical
history. 168 F.3dat 79-80. The Second Cir-
cuit held that, “[c]ofrontedwith this situa-
tion, the ALJ should have taken steps direct-
ing Rosa to ask Dr. Ergas to supplement his
findings with additional informationlt is en-
tirely possible that Dr. Ergas, if askezhuld
have provided a sufficient explanation for
any seeming lgk of support for his ultimate
diagnosis of complete disability.Id. at 80
(brackets omitted).

The same is true herelf the ALJ had
asked Dr. Corsavhetherhe still held the

2Dr. Axline’s opinion “cannot by itself constitute sub-
stantial evidence that justifies the rejection of the opin-
ion of . . . a treating physician” because Dr. Axline was
a “nonexamining physician.” Lester v. Chater 8l
F.3d 821, 831 (9th Cir. 199%¢ealsoRadford v. Col-
vin, 734 F.3d 288, 295 (4th Cir. 2013) (“[R]eliance on
the opinion of nonexamining physicians cannot, by it-
self, constitute substantial evidence.” (citlraster 81
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same opinion regarding plaintiff's ability to
do workat the time of the hearingr if the
limitations in hisearlieropinion applied pro-
spectivelythe doctoicould have clarified his
position. Likewise, Dr. Corso could hage-
plainedthe errors in hisotes ifthe ALJ had
asked him about the seeming caniction
over whether plaintiff passed or failed his
straight leg raising testUnder these circum-
stances, “thédLJ should have taken steps di-
recting[plaintiff] to ask Dr.[Corso]to sup-
plement his findings with additional infor-
mation” rather than merglciting those gaps
in the record as reasons for rejecting the treat-
ing physician’s opiniomutright Id.; see also
Schaal v. Apfel134 F.3d 496, 505 (2d Cir.
1998) (“The lack of clinical findings com-
plained of by the ALJ did not justify the fail-
ure to &sign atleast some weight to Dr.
Jobsons opinion. . . . [Blen if the clinical
findings were inadequate, it was the ALJ’s
duty to seek additional information from Dr.
Jobsorsua sponté); Clark, 143 F.3cat 118
(“If asked, Dr. Sookhu might have beeneabl
to provide a medical explanation for why
Clark’s condition deteriorated over tinig.

The final reasonthe ALJ gave for dis-
crediting Dr. Corso’s opiniea-plaintiff's
testimony regarding his daily activities
alonedoesnot justify hisdeparture from the
treating physician ruleAlthough courts have
cited inconsistencies between a plaintiff's
daily living and a treating physician’s opin-
ion as grounds for rejecting that decision,
such inconsistencies should not be sufficient,
by themselves, to discredit a treating physi-
cian’s opinion, but must be considered in
light of the complete recordsee, e.gRivera

F.3d at 831))Gudgel v. Barnhart345 F.3d 467, 470
(7th Cir. 2003)"“An ALJ can reject an examining phy-
sician’s opinion only for reasons supported by sub-
stantial evidence in the record; a contradictory opinion
of a nonrexamining physician does not, by itself, suf-
fice.”).



v. Colvin No. 15 CIV. 3857(AJP), 2015 WL
9591539, at *15 (S.D.N.Y. Dec. 18, 2015)
(citing several other factors on which ALJ re-
lied in properly rejecting treating physician’s
opinion); Blessing v. ColvinNo. 3:14CV-
1489 (GTS), 2015 WL 7313401, at *10
(N.D.N.Y. Nov. 19, 2015)same) Steller v.
Commt of Soc. Se¢No. 2:10CV-160, 2011
WL 926874, at *5 (D. Vt. Mar. 15, 2011)
(sam@; Bennett v. AstryeNo. 0ZCV-0780
NAM, 2010 WL 3909530, at5-6 (N.D.N.Y.
Sept. 30, 2010fsame; Coyle v. Apfel66 F.
Supp. 2d 368, 378 (N.D.N.Y. 199@ame)
Carey v. Apfel 6 F. Supp. 2d 195, 201
(W.D.N.Y. 1998)(same);see alsdndelicato

v. Colvh, No. 13-CV-4553, 2014 WL
674395, at *35 (E.D.N.Y. Feb. 21,
2014)(“[T]he ability to perform many spe-
cific daily activities does not itself mean that
[the plaintiff] is not disabled.But taken to-
gether these activities give texture both to
medical diagosis and subjective accounts,
and they provide an important objective lsasi
by which to evaluate a persensymptoms.”
(emphasis added)).

On the contrary, iBrown v. Barnhart
418 F. Supp. 2d 252, 262 (W.D.N.Y. 2005)
the court held thgberceived inconsistencies
between a treating physician’s opinion and a
plaintiff's testimony regarding her daily life
wereinsufficientfor the ALJ to disregard the
opinion. Specifically, the court there held
that “the ALJ improperly substituted his own
opinion for the opinions . . . of plaintif§
treating physicians” whergtlhe ALJ bund
[the] plaintiff not disabled, based primarily
on her activities oflaily living, such as the
fact that she listened to music, sat in the sun,
stayed up late at night, visited tivifriends,
and accompanied a relative on fishing trips

3In addition, much of plaintiff's testimony concéng

his daily life was consistent with Dr. Corso’s opinion.
(See, e.g.AR at 93 (plaintiff testifying that he could
never lift more than ten poundsy. at 99 (plaintiff
testifying that he only went to about five local sports
games per year due to ddfilty sitting);id. at 102, 109
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and did “rot cite anymedical evidencéhat
these activities and comments are incon-
sistent with plaintiffs claimed disability

Id. (emphasis addedsee alsoNutkins v.
Shalalg No. 92CV-40, 1994VNL 714252, at

*8 (N.D.N.Y. Dec. 22, 1994(*[D]aily activ-
ities clearly are not ‘medical evidence’ which
cancontradicta treating physicias’ opin-
ion.”). Thus, absent additional reasons for re-
jecting the treating physician’s opinions, the
court concludedhe ALJ erred in doing so.
Brown 418 F. Supp at 262.

Likewise, in this case, given the inade-
guacies of the ALJ’s other explanatiomgh
respect to the medical evidendbe ALJ
could not rely solely on plaintiff's daily ac-
tivities to justify creditingDr. Axline over
Dr. Corso® See id. This final justification
for rejectingthe treating physician’'spinion,
therefore,does notby itself amount toa
“good reason” for doing soespecially be-
cause additional review of the medical evi-
dence on remand gt alter the ALJ’s views
regarding the plaintiff's testimonyOverall,
therefore,the ALJ failed to provide “good
reasons” for crediting Dr. Axline’s opinion
over Dr. Corso’s. SeeBurgess 537 F.3dat
132 Halloran, 362 F.3d at 325antiago 441
F. Supp. 2dat 627; see also20 C.F.R.

§ 404.1527(c)(R

In any event, even assuming the ALJ did
provide “good reasons” for aocding Dr.
Corso’s opinion less weight than Dr. Ax-
line’s, hestill erred”by failing to properly de-
termine how muchweight to accord [Dr.
Corso’s] opinion.” Gorel v. AstrugNo. 106
CV-5660 NGG, 2012 WL 3250048, at *10
(E.D.N.Y. Aug. 7, 2012)see alsd-oxman v.
Barnhart 157 F. Appx 344, 346 (2d Cir.

(plaintiff testifying that his wife completednost
chores, includingnowing the lawn and snoWwlow-

ing).)



2005) (*An ALJ is entitled to give greater
weight to the opinion cd nontreating physi-
cian—and even to disregard the opinion of a
treating physiciamltogether—but only if the
ALJ’s decision is based upon proper consid-
eration of the [20 C.F.R. § 404.1527] fac-
tors”). InGorel, the court concluded that an
ALJ committedthis error when “shenored
important @idence in support dthe treating
physician’s] opiniori and “appear[ed]to
have accorded jho weight]at all.” Id. Sim-
ilarly, the ALJ here simplystated that “Dr.
Axline is given more weight than Dr.
Corsq]” without specifying how much
weight he gave Dr. Corso’s opinion, instead
seeming togive it no weight whatsoever.
(AR at 19-20.) As in Gorel, moreover, there
was “important evidence in support of [Dr.
Corso’s] opinion.” 2012 WL 3250048, at
*10. Specifically, Dr. Corso, an orthopedic
specialist, frequently treated plaintiff for
shoulder and back pain from May 2008
through July 2013sgeAR at 250-86, 313
21), and at least some of the medical evidence
supports his conclusion regarding plaintiff's
capacity to sit, stand, walk, and reacBee
Halloran, 362 F.3d at 32 (ALJ must consider
“the frequency of examination and the length,
nature and extemaf the treatment relation-
ship; . . .the evidence in qaport of the treat-
ing physician’s opinion; .. [and] whether
the opinion is from a specialis(titing 20
C.F.R. 8404.1527(d)(2))) For example, Dr.
Corso consistently noted that plaintiff's ap-
prehension, Neer, and Hawkins tests were
positive {d. at 258, 261, 265, 285) and that
plaintiff experienced pain with resistance to
shoulder motion as well as tenderness over

4 Although some of Dr. Corso’s examination notes
seem to cut against his June 6, 2012 opirsee,(e.qg.

id. at 261, Z1 (noting no muscle atrophy, instability,
or tenderness in the right shoulder)), the ALJ did not
cite that evidence as a reason for rejecting Dr. Corso’s
opinion, nor did hesimply discount Dr. Corso’s opin-
ion in light of that evidencdd. at 20). Furthermore,

the ALJ discussed the medical findings only when
summarizing those findings and evaluating plaintiff's
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the right AC joint and proximal humerugl(

at 258, 261, 265 An MRI of plaintiff's
back, meanwhile, revealed diffuse degenera-
tive disc disease with multilevel bulging and
facet arthopathy and central herniation 1.4
L5. (Id. at 256.) Dr. Corso also diagnadsen
anterior labral tear in the right shouldget. at
271, 281), performedurgery onthat shoul-
der to treatthe tear (d. at 273), and pre-
scribed pain medication for both shoeid
and back painid. at 266, 267, 269).

This evidence provided at least some sup-
port for Dr. Corso’s opinionbut the ALJ
does not even discusswithen weighing the
physicians’ opiniond Under Gorel, there-
fore, by failing to specify how much weight
heaccordedhatopinion—andseemingly ac-
cording it none at alh the face of supporting
evidence—the ALJ violated the clear com-
mand of the regulationghat a treating phy-
siciaris opinion should not be completely re-
jected if that opinion is found to be noon-
trolling.” Ellington v. Astrug 641 F. Supp.
2d 322, 330 (S.D.N.Y. 2009jciting 20
C.F.R. 8 404.1527(d)(2) see alsoGorel,
2012 WL 3250048, at *10Hach v. Astrug
No. 0~CV-2517 (ENV), 2010 WL 1169926,
at *11 (E.D.N.Y. Mar. 23, 2010).

In short, tke ALJfailed to provide‘good
reasons” forlending less than controlling
weight to Dr. Corso’sopinion. Snell 177
F.3d at 133.That failure“by itself warrants
remand.”Selian 708 F.3d at 419Moreover,
even if the ALJ had provided good reasons
for not giving Dr. Corso’s opinion “control-
ling weight,” it was still entitled to some

subjective complaints of pain.Ild( at 16-19.) The
medical findings played no explicit role in his evalua-
tion of the competing opiniongSee idat 19-20 (cit-
ing age of opinion, errors in notes, and plaintiff's daily
activities as the only reasons for giving Dr. Axline’s
opinion more weight).)



weight,see Ellington641 F. Sup@d at 330,
sothe ALJ erred by failing to specify how
much weight he gave gge Gorel, 2012 WL
3250048, at *1pHach, 2010 WL 1169926,
at *11 On remand, the ALJ imstructedto
fully consider the 20 C.F.R. § 404.1527 fac-
tors specify the amount of weight given to
Dr. Corso’s opinion, and, should he choose to
give that opinion less than controlling weight,
provide “good reasons” for doing so in light
of the factors.

2. Remaining Arguments

Plaintiff also asserts that there was not
substantial evidencéo supportthe ALJ’s
finding thatplaintiff can perform unrestricted
reaching with s right armother than over-
head reaching. (Pl.’s Br. at143); Pl.’s Re-
ply at 4.) This argumentargely amounts to
a claim that the ALJ erred in crediting Dr.
Axline’s testimony over Dr. Corsg'ss that
finding was the basis for the ALJ’s conclu-
sion that plaintiff could reach in any direction
except overhead (SeePl.’s Br. at 1820;
Pl.’s Reply at 4.) In addition, plaintiff argues
that there was not substantial evidence to sup-
port the finding that he could perform work
as a limousine driver, hotel desk clengnd
packer, and ticket taker. (Pl.’s Br. at 21.)
This finding was also based on the ALJ’s de-
cision to accord Dr. Axline’s opinion greater
weight than Dr. Corso’s.SgeAR at 21)

In light of this Court’s ruling that the ALJ
committed legal error by failing to give
“good reasons” for rejecting Dr. Corso’s
opinion and failing to specify how much
weight he gave that opinion, the Court need
not and does nocaddress these issues. If,
however, the ALJ decides on remand to ac-
cord more weigt to Dr. Axline’s opinion
than Dr. Corso’s, in addition to setting forth
“good reasons” for doing so and specifying
the weight accorded to Dr. Corso’s opinion,
the ALJ is also directed to state with particu-
larity the evidence in the record that supports
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Dr. Axline’s opinion. See Micheli 501 F.
App’x at 29;Netter v. Astruge272 F. App’X
54, 5556 (2d Cir. 2008) (“Under the appli-
cable regulations, even ‘nonexamining
sources’ may ‘override treating sources’
opinions, provided they are supported by ev-
idencein the record.” (quotingSchisler v.
Sullivan, 3 F.3d 563, 568 (2d Cir. 1993)));
Scott v. Colvin No. 14CV-7331 (RRM),
2016 WL 5173252, at *15 (E.D.N.Y. Sept.
21, 2016) (similar);Rosario v. Comm'r of
Soc. Se¢.No. 14CV-1605 (DLI), 2016 WL
1258476, at14 (E.D.N.Y. Mar. 30, 2016)
(similar); Oliphant v. Astrug No. 1:tCV-
2431, 2012 WL 3541820, at *15 (E.D.N.Y.
Aug. 14, 2012) (similar).

IVV. CONCLUSION

For the reasons set forth above, the Com-
missioner’s motion for judgment on the
pleadings is denied. Plaintiff's motion for
judgment on the pleadings denied The
case is remaded to the ALJ for further pro-
ceedings consistent with this Memorandum
and Oder.

SO ORDERED.

JOSEPH F. BIANCO
United States District Judge

Dated:February 28, 2016
Central Islip, NY

* % %
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United States Attorney, Eastern District of
New York, 271 Cadman Plaza East, 7th
Floor, Brooklyn, New York, 11201.



