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SPATT, District Judge:

The Plaintiffs Hatteras Enterprises Inq“Hatteras”) Debra Mattes(“Mattes”), and
MadMack LLC (*MadMacK) (collectively, the“Plaintiffs”) brought thisaction against the
Defendantg-orsythe Cosmetic Group, L{tForsyth€), Harriet RoseMichael RoseColor Club,
LLC (“Color Club’), Harriet Rose 2009 Irrevocable Trudhe “Trust), and certain as ye
unnamed Does (collectively, thBefendants), alleging that the Defendantsiter alia, engaged
in common law fraud.

Presentlypendingbefore the Gurtis a motion by the Defendants to dismissdbiaplaint
pursuanto Federal Rule of Civil Procedurd=gp. R.Civ. P or “Rule”) 12(b)(6).

However, he Court is unable to rule on the Defendamistion at this time becauseither
party has briefed the issue of choice of law in any way. Therefore, the partie®areddidile

briefs on the question of the choice of law.



The parties should bear in mind that all six agreemagtiseen the pties contain New
York choice of law provisions SeeOperatingAgreement at § 11.6This Agreement, and the
application orinterpretatiorhereof, shall be governed by and in accordance with the laws of the
State of New York applicable to agreerteemade and fully to be performed therein, and
specificallythe Act.”); Assignment Agreement at {(5rhis Agreements and alontroversies
arising from or relatingo performance under this Agreement shall be governed and construed in
accordance with théaws of the State of New York, without regard to its conflict of laws
principles’); Licensing Agreemenat § 18(g) (“This Agreementshall be governed by and
construed ananforcedin accordance with the lawsf the Stateof New York applicable to
agreementsxecutedvithin and to be wholly performed within the StafeNew York.”); Services
Agreement at § 11(&)This Agreemenshallbe governedoy, andconstruedn accordancavith,
the laws of the State of NeWork, without regardto its conflict of lawprinciples?’); Loan
Agreement at $.10 (“This Agreement shall beonstruedn accordanc&ith andgovernedy the
laws of the State of New York, without regard to aétnflicts of law principles’); Security
Agreement at § 6(h() This Agreemenshallbeconstruedn accordanc&ith andgovernedy the
laws of the Stateof New York, withoutregardto its conflictsof law principles?)).

Therefore, theCourt disgrees with thd?laintiffs that“preliminarily, California law mus
be seen to apply.(Pls. Mem. in Opp. to Def$ Mot. to Dismiss at 8).The fact that this case was
originally filed in California state court has no bearing on the choice of law.

“Federal courts sitting in diversity iNew York mustapply New York’s choiceof-law
rules when determining the law that governsdbetract.” Lehman Bros. Commercial Corp. v.
Minmetals Int'l NorFerrous Metals Trading CoNo. 94 Civ. 8301, 2000 WL 1702039, at*11

(S.D.N.Y. Nov. 13, 2000)see alsoLund's Inc. v. Chemical Banig70 F.2d 840, 845 (2d



Cir. 1989). New York courts follow the test laid out in the Restatement (Second) of Conflicts of
Laws § 187.

“Accordingly, a court may refuse enforcement of a chofeaw clause only where (1)
there is noeasonald basis for the partieshoice, or (2) the application of the chosen law would
violate a fundamental public policy of another jurisdiction with materiallytgraaterests in the
dispute.” Radioactive, J.V. v. Manspi53 F. Supp. 2d 462, 46B0 (S.D.N.Y. 2001)citing
Lehman Bros. Commercial Corf2000 WL 1702039, at *1p Hartford Fire Ins. Co. v. Orient
Overseas Containers Lines (UK) Ltd30 F.3d 549, 556 (2d Ci2000) (New York law is clear
in cases involving aontractwith an express choieaf-law provision: Absent fraud or violation of
public policy, a court is tapplythe law selected in theontractas long as the state selected has
sufficient contacts with the transactionIf)ternational Minerals and Res., S.A. v. Pap@#sk-.3d
586, 592 (2d Cir. 1996) (same)).

However, “[uhder New York law, a choieef-law provision indicating that theontract
will be governed by a certain body of law doex dispositively determine that law which will
govern a claim ofraud arising incident to the contrattKrock v. Lipsay97 F.3d 640, 645 (2d
Cir. 1996) (citing, inter alia, Plymack v. Copley Pharm., Inc1995 WL 606272 at *5
(S.D.N.Y.1995) (Under New York law, “[a] contractual choice of law provision ... does ndt bi
the parties with respect to naontractual causes of action.Rpsenberg v. Pillsbury Coz,18
F. Supp. 1146, 1150 (S.D.N.X989) (“While [a choiceof-law] provision is effective as to breach
of contract claims, it does not apply to fraud claims, wealnd in tort.”)Klock v. Lehman Bros.
Kuhn Loeb Inc.584 F.Supp. 210, 215 (S.D.N.XL.984) ( “[I]t has been held in New York that a

contractual choice of law provision governs only a cause of action sounding in contract.”)



“In New York, . . .the first question to resolve in determining whetheundertake a
choice of law analysis is whether there is an actual conflict of lawgger v. Pitney Bowes
Credit Corp.,251 F.3d 386, 393 (2d Ci2001) (internal quotation marks omitted). “An actual
conflict exists whes the applicable law from each jurisdiction provides differing rules that have
the potential to affect the outcome of the case significantpiton v. Greenwich HospNo. 12-
CV-4436, 2014 WL 956468, at *2 n. 1 (S.D.N.Y. Mar. 10, 2014).

Therefore, the partieshould briefwhether there is a conflict of laws betwegalifornia
and New Yorkon eachof the Plaintif§’ claims and if so, which law should apply.

Furthermore, thegsties are directed to brief how, if in any way, the fact that the Plaintiffs
bring claims under California statutes are affected bgllo&eof law provisionsontained in the
agreementsThe parties are directed to compare the relevant New YorkCaliiwrnia securities
laws; discuss whether there is a conflict between theamd whether the Plaintiff can bring claims
under California statutes, or whether they would have to amend their complaimgaliarms
under the relevant analogous New York statutes.

Finally, as to the sufficiency dhepleading, the Court notes tHdederal courts sitting in
diversity apply state substantilav andfederalproceduralaw. Gasperini v. Ctr. foHumanities,

Inc., 518 U.S. 415, 427, 116 S. Ct. 2211, 2219, 135 L. Ed. 2d 659 (1996). Accordingly, the Court
will, of course, apply federal procedural law.

Accordingly, the parties are directed to file briefs no larger thanl@np@ages discussing
the almve issues on or before March 27, 2018. If either party wishes to respond to the other party
brief, theyshall do so no later thakpril 3, 2018. Reply briefs are limited to five (5) pagé

extensions of time will be granted, as neither party saw fit to brief this istlue finst instance.



SO ORDERED:
Dated:Central Islip, New York
March6, 2018

[s/ Arthur D. Spatt

ARTHUR D. SPATT

United States District Judge



