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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

GLOBAL FUNDING GROUP, LLC

Plaintiff, MEMORANDUM AND ORDER
15 CV 6595DRH) (AKT)

- against

133COMMUNITY ROAD, LTD., AMERICAN
REAL ESTATE INVESTMENTS, LLC, ARETE
REAL ESTATE & DEVELOPMENT CO., CASA
CAPITAL GROUP, CASA CAPITAL GROUP
DEVELOPMENTS, DAN DODSON, LACHLAN
McPHERSON, and JAMES WINE

Defendars.
APPEARANCES:
PALMIERI, CASTIGLIONE, NIGHTINGALE PC
Attorneysfor Plaintiff
250 Mineola Boulevard," Floor
Mineola, NY 11501
By:  Vito A. Palmieri Esq.
GANA LLP
Attorneys for Defendants
345 Seventh Avenue, 2Floor
New York, NY 10001
By: Adam J. WeinsteinEsq.

Adam Julien Gana, Esq.
HURLEY, Senior District Judge:

Plaintiff Global Funding Group, LLC (“plaintif§j commencedhis action against33
Community Road, Ltd., American Real Estate Invesits, LLC Arete Real Bate &
Development Co., Casa Capital Gro@asa Capital Group Delopments, Dan Dodson,
Lachlan McPherson, and James Wio@lectively, “defendants”n Nassau County Supreme

Court asserting claims of breach of contract, account stated, and unjust enticme

November 17, 2015, defendants removed the action to the United States District Cbert for t
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Eastern District of New Yorkln an order datedpril 19, 2016 (“the April Order”), the Court
granteddefendantsimotion to dismiss the plaintiff's claimmursuant to Federal Rule of Civil
Procedure (“Rule”12(b)(6)and granted plaintiff leave to replea®n May 17, 2016, plaintiff
filed anAmended Complaint asserting claims of breach of contract, fraud, unjust eemichm
guantum meruit, and account stated. Presently before the Court, is defendants’ motiisso dis
the Amended ©mplaint. For the reasorset forthbelow, trat motion is granted ipart and
denied in part.
BACKGROUND

On or about January 26, 2015, the plaintiff and defendants entered into an agreement (the
“agreement”) for financial services whereby plaingiff “Broker’and defendaniss “Borrowers”
agreed that plaintiff would obtain a mortgage lcammitmentand/oran equity partner fothe
defendants in connection with a planned construction project. (Amend. Compl. 1 21.)

Paragraph three t¢iie agreemengrovided that defendants were to pay the plaintiff for its
servicesn the amount of “TEN (10%) Percent of the Gross Funds Secured via the loan and the
[joint venture (“JV”)] equity.” (Amend. Compl., Ex. A (“the agreemerf{”3.) Pursuant to
paragraph 4 his fee was to be due “at such time as Broker secures and provides Boritbhweer w
Loan Commitment from a Lender or Bank and or a JV Partnership Agreement or any
combination of the two which in the aggregate are accepted by Borrowerf 4.) Together,
these terms comprise the agreement’s “Compensation” provisions.

Additionally, theagreemenstated thatBorrowers acknowledge and agree that they will
be in Breach of this agreement in the event that Borrowers fail to cooperate with Broke in t
facilitation of or fail to furnish necessary documents requesté&rtdier or otherwise

deliberately, directly, or, indirectly, hinder or inhibit the loan process of saml iilwavocably



harming and depriving Broker a chance to earn such fee for his servitegttie term of this
agreemerit(the “Borrowers’ Beachi provision). (Id. § 7.) The Borrowers’ Breach provision
also provided that “Borrowers shall be subject to payment of Brokers Fee as outlined i
paragraph 3 above upon any Breach OF ADFY¥ THE TERMS OF THIS AGREEMENT . ...
(1d.)

Further, he“Non CircumventNon-Disclosure-Norzonsent” clauserovidedas follows:
“Borrowers acknowledge and agrbat they shalhot contact or solitidirectly or indirectly any
or all Lenders, Banks, Investors, Brokers and or Joint Venture Capitalist introduced by or
discoveredhrough Broker. Borrower also agrees not to Circumvent Broker or any of its
affiliates in anyway [sic] shape or form, (WHOut the Expressed/ritten Permission, of
Broker)' (the “Noncircumvent” provision). I¢l. T 8.)

In January of 2015, laintiff obtained a documerdntitled“Letter of Interest” (Complaint,
Ex. B (“LOI")) from High Rises, LLC (“High Risesdr “HR”). The LOI statd that High Rises
“Is interested in providing JV funding for [defendants’] project” and proposes funaitg i
amount of $12,000,000 upon “general terms and conditions, as may be required and determined
by HR.” (LOI at 1.) It also stated that\'NO WAY SHOULD THIS BE CONSIDERED A
‘FIRM’ FUNDING COMMIT MENT” (ld.) The LOI was signed by HR and defendant
American Real Esta Investment, LLC

In its original complaint, plaintiff alleged thanter alia, defendants breached the
Compensation provisiorsf the agreement becausased on the LOIt wasentitled tothe 10%
fee The Court, however, dismissed plaintiff's claim finding that the LOI was fibban
Commitment from a Lender or Bank and or a JV Partnership Agreement” suchfématahes

were required to pay tlee



In the Amended Complaint, plaintiff claims that defendants breatieeBorrowers’
Breach and Nonicumvent clausesf the agreement. It claims that the purpose of these clauses
“was to forestall the practice, common in the real estate industry, of Refsrtdking advantage
of the Plaintiff's efforts and diligence by obtaining a funding commitrtteatugh the Plaintiff
and then ‘shopping’ the commitment to other lenders to obtain better terms.” (Amend. Compl. |
23.) Specifically, with respect to the Borrowers’ Breach provision, plainéffnd that
defendantbreached the agreement in that tifeyled to cooperate with the Plaintiff and/or
High Rises, LLC in arranging the financing sgied” in the LOI. (d. § 32.) It alleges that
“despite the fact that Plaintiff timely secured a [LOI] from High Rises, @ timely resolved
all of Defendarg’ concerns with respect thereto, the Defendants did not provide the
documentation requested and required by High Rises, LU@."@9.) It also alleges that
defendants stopped returning plaintiff's phone calls and emails. Moreoverg#sailet
defendantdreached the dh-circumvent provision because they “took the [LOI] and ‘shopped it
to other lenders in order to obtain better term&d: § 33.)

DISCUSSION

Legal Standard

In deciding a motion to dismiss undegderalRule of Civil Procedure 12(b)(6), a court
should “draw all reasonable inferences in Plaintiff['s] favor, assume dlpleslded factual
allegations to be true, and determine whether they plausibly give rise ntitlement to relief.”
Faber v. Metro. Life Ins. Co648 F.3d 98, 104 (2d Cir. 2011) (internal quotation marks
omitted). The plausibility standard is guided by two principkshcroft v. Igbal556 U.S. 662,
678 (2009)citing Bell Atl. Corp. v. Twombl§50 U.S. 544 (200Y;)accordHarris v. Mills, 572

F.3d 66, 71-72 (2d Cir. 20Q9First, the principle that a court must accept all allegations as true
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is inapplicable to legal conclusions. Thus, “threadbare recitals of the eleshentause of
action supported by mere conclusory statements, do not suffaigal, 556 U.S. at 678.
Although “legal conclusions can provide the framework of a complaint, they must be sdpporte
by factual allegations.’Id. at 679. A plaintiff must provide facts sufficient to allow each named
defendant to have a fair understanding of what the plaintiff is complaining abowt lamoint
whether there is a legal basis for recove®geTwombly,550 U.S. at 555. Second, only
complaints that state a “plausible claim for relief” can survive a motion to disigisal, 556
U.S. at 679 “A claim has facial plausibility when the plaintiff pleads factual content that allows
the court to draw the reasonable inference that the defendant is liable fostladnict alleged.
The plausibility standard is not akin to a ‘probability requirement,” but asks fortimemea sheer
possibility that defendant acted unlawfully. Where a complaint pleads hattsre “merely
consistent with” a defendant's liability, it ‘stops shortre line between possibility and
plausibility of ‘entitlement to relief.” ”Id. at 678 (quotingdwombly,550 U.S. at 55657
(internal citations omittedseeln re Elevator Antitrust Litig.502 F.3d 47, 50 (2d Cir. 2007).
Determining whether a complaint plausibly states a claim for relief is “a compesitis task
that requires the reviewing court to draw on its judicial experience@ndon sense.Igbal,
556 U.S. at 67%accordHarris, 572 F.3d at 72.
Il. Plaintiff's Breach of Contract Clains

To establish &reachof contractclaim in New York, a plaintiff must show: “(1) the
existence of an agreement, (2) adequate performance of the cbptpdaintiff,
(3) breachof contractby the defendant, and (4) damageldarsco Corp. v. Segugl F.3d 337,
348 (2d Cir. 1996). Plaintiff claims that defendants breached both the Borrowersh Breh

Non-circumvent provisions of the agreement. Each will be discussed in turn below.
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A. Breach of the Borrowers’ Breach Provision

Defendants argue thaased on the Borrowers’ Breach provision’s reference to paragraph
3, “damages wouldbe determined pursuant to the compensation provisions Agtleement,”
and pursuant to the Compensation provisions, plaintiff would be entitled to compensatibn only
the LOI was &Loan Commitment from a Lender or Bank and or a JV Partnership Agreement.”
(Defs.” Mem. in Supp. at 7.) Further, they argue that sinc€d¢let has already ruled that
plaintiff failed to sufficiently plead that the LOI was a loan commitment, plaintiff is not entitled
to compensationPlaintiff argues, however, th&he reference to paragraph 3 is only for the
amount of the accelerated payment that becomes owing rather tlaany fmontingencies that
might otherwise apply.” (Pl.’s Mem. in Opp’n at 10.) Morenwlaintiff contends that its
interpretation is supported lgnguage of the Borrowers’ Breactopision, namely that it
prohibits the borrower from hindering or inhibiting the “loan process,” which accomling t
plaintiff includes “all stages of obtaining financing rather than only whefotineal
commitment has been obtainedId.(at 11.) Plaintiff also points wontractlanguageproviding
that the Brrowers Breachclause provides a remedy for “harming and depriving Broker [of] a
chance to earn [itdee,” which “certainly does not bespeak an intent to restrict the remedy to
situations wher¢he fee has already been earhgarsuant to the Compensation provisions.
Moreover, plaintiff argues that “[t]his is the only reasonable interpoetaf the payment term
of the Borrowers’ Breach clause,” as “Defendants’ interpretation wouolddg® the broker with
no recourse where the borrower sabotages the issuanceaof @lmmitment, which is clearly
what this clause was intended to guard again$dl) (

Under New York law, “a writing's ambiguity is a question of law to be resolved by the

courts ‘by looking within the four corners of the document, not to outside sduirces
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Whitg 507 F. App’x 76, 78 (2d Cir. 2013) (quotihgckheed Martin Corp., v. Retail Holdings,
N.V, 639 F.3d 63, 69 (2d Cir. 202 Xurther citation omitted).“In interpreting a contract under
New York law, words and phrases ... should be given their plain meaning, and the contract
should be construed so as to give full meaning and effect to all of its providia&alle Bank
Natl'l Ass'n v. Nomura Asset Capital Cor24 F.3d 195, 206 (2d Cir. 2005) (citation and
internal quotation marks omittedY.hus, a Court “must consider the entire contract to avoid
adopting an interpretation that would result in an inconsistency between provisions aliat w
render a particular provision superfluoulsd Barbera v. Elite Ready Mix Cor 2009 WL
2707358, at *4 (E.D.N.Y. Aug. 27, 200%ge alsdBank of N.Y. Trust, N.A. Franklin Advisers,
Inc., 674 F. Supp. 2d 458, 463-64 (S.D.N.Y. 200fA]n interpretation that gives a reasonable
and effective meaning to all of a contract is generally preferred to one thed keaart
unreasonable or of no effect.\tcGraw-Hill Cos., Inc. v. Vanguard Index Trud39 F.Supp.2d
544, 552 (S.D.N.Y. 2001)[l]t is a cardinal rule of contract interpretation that a court must
construe the terms of an agreement as a whole and in a manner theffgotes the mutual
intent of the parties.”)ifiternalcitations and quotation marks omitted).

Here, the Court fids thatthe language at issueambigious. On the one hand,
plaintiff's interpretation seems reasonableitagould allow Broker to recover under the
Borrowers’ Breach clause if, as the language of the clawggests, Borrower deprived the
Broker of a chance to earn his fee prior to any lmanmitment having been secured. On the
other hand, thahefee is defined as 10% “of the Grossnds Secured via the loan” would seem
to imply that the funds must be secured prior to any fee becoming due. As thetgentrac
ambiguous, the Court cannot say as a matter of law that defendants did not breantrabe c

Bayerische Landesbank v. Aladdin Capital Mgmt. L&82 F.3d 42, 56 (2d Cir. 2012) (“[l]n the
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context of a motion to dismiss, if a contract is ambiguous as applied to a padétuwéarfacts, a
court has insufficient data to dismiss a complaint for failure to state a claim.’§.resslt, it
will not dismiss this claim at this stage.

B. Breach of theNon-circumvent Clause

Defendants claim that they did rimeach the Nowircumvent provision because they did
not “circumvent the plaintiff, rather they “obtairjed financing from [another$ource after the
Agreement ha[d] been terminatedDgfs.” Mem. in Suppat 9.) However, this characterization
of the facts contradicts the facts as alleged in the Complaint. Specificalhifipddleges that
while the agrement was still in effect, defendants shopped the LOI to other potential lenders.
Viewing the facts as alleged, as the Court must do on a motion to dismiss, thea@oattsay
that defendants did not breach the Nmcumvent clause as a matter of laWwis not clear what
the contract term “circumvent” encompass#sgs reasonable that, as plaintiff suggests, pursuant
to this clause defendants were prohibited from shopping the LOI to other vendors. Due to the
ambiguity of the term at this gfe, the Court wilnot dismiss this claimSee Bayerische
Landesbank v. Aladdin Capital Mgmt. LLE92 F.3d 42, 56 (2d Cir. 2012).

C. Fraudulent Misrepresentation

Plaintiff alleges thatlefendants committed fraud in tFgd]t the time the Defendants
made and executed therms and representations set forth in the agreement annexed as Exhibit
A, they never intended to comply with those terms and representations.” (Amend. Compl.  41.)
Defendants argue that this claim must be dismissed as “New York law compakssdish any
purported ‘fraud’ claim whereas here- the proponent seeks only to enforce alleged contractual

promises.” (Defs.” Mem. in Supp. at 10.)



Indeed, “[g]eneral allegations that defendant entered into a contract while laagking th
intent to perform ifre insufficient to support” a fraud clainN.Y. Univ. v. Continental Ins. Go.
87 N.Y. 2d 308, 318 (1995). Rathé&plaintiff must allege a misrepresentation or material
omission by defendant, on which it relied, that induced plaintiff to” enter theactnld. Such
representation must be “collateral” to the contréaxerfield Comma. Corp. v. Chesebrough-
Ponds, InG.68 N.Y. 2d 954, 956 (19863ge Bridgestone/Firestonknc.v. Recovery Credit
Servs., InG.98 F.3d 13, 20 (2d Cir. 1996) (“To maintain a claim of fraud in such a situation, a
plaintiff must either: (i) demonstrate a legal duty separate from the dutyftorpeinder the
contract; or (i) demonstrate a fraudulent misrepresentation collateral anestis to the
contract; or (iii) sele special damages that are caused by the misrepresentation and
unrecoverable as contract damage@riternal citations omitted)Where the complaint does not
allege any specific collateral promises or omissions of material fact that Wedeugon in
entering the contract, “it alleges nothing more than a breach of the contractyédralid claim
must be dismissed\.Y. Univ, 87 N.Y. 2d at 318.

Here plaintiff's fraudclaim must be dismissed because it rests entirely upon allegations
that defendants did not intend to compiiyh the terms of the contracMoreover, plaintiff does
not allege any misrepresentations collateral or extraneous to the coRa#totr, plaintiff's
allegedfraudulentmisrepresentatiorsre the same terms of the contraet tbupport its breach of
contract claims. As such, its allegations are insufficient to support adieiod

Plaintiff's reliance orBibeau v. Ward193 A.D. 2d 875 (3d Dep’t 1993), does not
convince the Court otherwise. In that cabe,®urtfound tha plaintiff had adequately alleged
fraud claimbased orDeerfield As discussed abovBgeerfieldspecifically notes that in order to

state a fraudlaim, plaintiff must allege a misrepresentation that is collatertle@ontract.



Therefore, Bibeauis suspect authority for the plaintiff's positiotiiat a fraud claim may rest
upon misrepresentations identical to those that support its breach of contract@iéi/
Remediation Servs. Corp. v. Hughes Envtl.,3ys, 952 F. Supp. 120, 124 (N.D.N)Y.

D. Equitable Claims

Plaintiff allegesequitable claims of unjust enrichment, quantum meruit, and account
stated. Defendants argue that all of these claims should be dismissed besaase th
duplicative of plaintiff's breach of contract claims.

“Unjust enrichment is a quasontract claim, and the existence of a valid and enforceable
written contract governing a particular subject matter ordinarily preslugcovery in quasi
contract for events arising out of the same subject mat@&odd Luck Prod. Co., Ltd. v. Crystal
Cove Seafood Corpe0 F. Supp. 3d 365, 375 (E.D.N.Y. 2014) (internal quotation marks and
citation omitted). Here, defendants do not dispute that a valid and enforce@ideicexists.
Therefore, “[this is not a case in wth Plaintiff pleads alternative relief, but rather an instance
in which the unjust enrichment claim is directly duplicative of the breach of cootaam.” I1d.
Accordingly, the unjust enrichment claim is dismissed. For the same reasotiffislguantum
meruit and account stated claims are also dismisSed.Aviv Const., Inc. v. Antiquarium, Ltd.
259 A.D. 2d 445, 446 (1st Dep’'t 1999) (“The existence of a valid and enforceable written
contract precludes a quantum meruit clainSimplex Grinnell v. Ultimate Realty, LL.G8 A.D.
3d 600, 600 (2d Dep’'t 2007) (“A cause of action alleging an account stated cannot be utilize
simply as another means to collect under a disputed contract.”).

CONCLUSION
For the foregoing reasons, defendants’ motion is gcintpart and denied in part.

Plaintiff's claims of fraud, unjust enrichment, quantum meruit, and account statddnaissed
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with prejudice. The case is referred back to Magistrate Judge Tomlinson f@naaning

discovery.

SO ORDERED.

Dated:Central Islip, New York
May 10, 2017

/sl
Denis R. Hurley
Unites States DistricJudge
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