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SPATT, District Judge:

On December 18, 201%he Raintiff Adam Seneséhe “Plaintiff” or “Senese”Yrought
this federal discrimination actioagainst the Bfendarng, Longwood Central School District
(“LCSD” or the “District’), along with Laura Hopkins (“Hopkins”), Cara Chudyk (“Chudyk”),
and Janine Rozki (“Rozycki (collectively, the “Defendants”), alleging gendmsed

discrimination, in violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 208i0s2q
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(“Title VII"), and the New York State Human Rights Law, N.Y. Exec. L. § 260 seq
(“NYSHRL"), based on the Plaintiff's suspension and termination from his position as a
probationary special education teacher with the District

Presently before the Coud amotionfor summaryjudgmentfiled by the Defendars,
pursuant to Federal Rule of Civil ProcedurBgp. R. Civ. P.” or “Rule”) 56 seeking to dismiss
the complaint.

|. BACKGROUND

Unless otherwise noted, the following facts are undisputed amblaav@from the parties’
Local Rule 56.1 statements.
A. THE FACTUAL BACKGROUND

1. The Plaintiff's Teaching Background

The Plaintiff is a male who is approximately 6’2" and weighs roughly 250 pounds. Prior
to working for the DistrictSenesaevorked for Eatern Suffolk Board of Cooperative Educational
Services (“BOCES”). In 2009, after graduatifrgm college, the Plaintiff began work as a
substitute teaching assistant at BOCES. In the fall of 2010, he was $iaefilétime teaching
assistant. Three years later, Senese received tenure as a teaching assistant afTB@CGase
year, 2013, he also obtained a New York State teaching certification. Seoced#iexl to teach
elementary students from grades @aheough sixand disabled students from grades through
six. During the course of his employment with BOCES, the Plaintiff became certified in
NonviolentCrisis Preventiof“NCP”) at the Crisis Prevention Institute (“CPI”).

In June 2013the Plaintiff appliedor a teaching position with ¢hDistrict, a public school
district located in Suffolk County. On his employment application, the Plaintiff nose@mi

training. Chudyk a District teaching assistantth LCSD since 2007also applied for the same
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position but was subsequently rejectédhe Plaintiff was selected for an initial interview, which
was conducted by a panel composed of female employteten performed a lesson to a group
of special education students facott Schuster (“Schuster”), the Director of Elementary Special
Educdion, Yvette Tilley, aschoolprincipal, and Jen McCarthy, a Director of Secondary Special
Education. Following the lesson, the Plaintiff waeimiewed by Kevin McCarthy, afAissistant
Superintendent for Human Resources (“AS McCarthy”), and Debra Winter, thetafiss
Superintenderfior Pupil Services At some point thereafter, AS McCarthy called the Plaintiff to
offer him aprobationaryeaching position #h the District. Neither sideontends that gender was
a factor during the hiring process.

The Plaintiff &cepted the position and was assigned to work as a special education teacher
at Ridge Elementary School (“Ridge®ne of the District’s four elementary schodts,the 2013
2014 school yearSenese wasubject to a tweyear probationary period witihe District, rather
than the typical thregear period because of at the time of his hire, he was a tenured employee
with BOCES. Ridge contained students in kindergarten through fourth grade in addition to special
education classes of various ages. altrelevant timesRozycki was employed as Ridge’s
Principal and Hopkins was employed as Assistant Principal. In 2010, Hopkins received her C
certification but by the 2014-2015 school year, it had lapsed.

2. The 20132014 School Year

Specifically, the Plaintiff was assigned to teach developmentally disatoiéeings from
grades three through five in the District’s Alternative Learning ProgfALP”). ALP contained
developmentally and intellectually disabled students. Students were ddsigkid® based on the
recommendations of the District Committee of Special Educatattypically remained in the

program untiltwenty-one years of ageALP included students with severe disabilities. During
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the 2013-2014 school year, the Plaintiff's class was originally assigned eigénts, bulater in
the year, that number decreased to seven. eSerhad one teaching assistant, Melissa Lopez
(“Lopez”) in addition to fouroneto-one aides who were assigned to assist individual students on
a daily basis. One of those etmeone aides was Vanessa Holzhauser (“Holzhausefhe
Plaintiff reported to Schuster, Rozycki, and Hopkins. Throughout the year, Schuster goki Roz
conducted multiple classroom observations and performance evaluations and did net amjicat
problems with Senese’s performance

During the Plaintiff's deposition, he testified that he did not recall any incidemitsg his
first year with the District where he physically restrained a studéopkins testified that at some
point during the school yeahewitnessed the Plaintiff bring Student R, a male student, into the
bathroom, and observed him in the stall with the student. When Hopkins inquired as to why he
was assisting Student R with leging, Senese explained that female aides were uncomfortable
doing so as the student recently “discovered himself.” Hopkins testified that dhgetodse:
“[JJust as | would tell anybody, please step into the threshold of the bathroom and not be in the
stall with him because, again, you'’re putting yourself at risk as misinteipreda to why you're
in the stall with him.” The Plaintiff did not recall this incident.

At the conclusion of the 2013014 school year, the Plaintiff was asked to return for his
secondand finalprobationary year.

3. The 20142015 School Year

The Plaintiff's class for the 2014-2015 school year consisted of seven studdnthyee
of his students returning from the previous year, and four new students. Lopez was no longer the
Plaintiff's teaching assistant as she was promoted to a teaching positierDistiict before the

newschool year. The District replaced her with Chudyk, who had worked in the Distriajlior e
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years. Chudyk had previously applied for a posiwithin the District as a teacher and at that
point was unsuccessful in attaining such a position. Many of Senesels-oneaides réurned

from the prior year. Hisew aides included Gina Grasso (“Grasso”) and David Glover (“Glover”).
Senese waslso joined every morning by Tara Rider (“Rider”), a vision teacher, who spent
approximately one to two hours with a visually-impaired student in his class.

In February 2015, the Plaintiff was sent by the District for CPI trainingsiwtonsisted
of athreeday, offsite course. He joined Scott Jackgbdeckson”), a speech teacher at Ridge,
Diane Porter, an ALP teacher, and JoMara Lopez, a District administatoepresentatives of
the Districtat CPI training After attending the training, the Plaintiff dissed what he had learned
with AS McCarthy. Later that spring, the Plaintiff was invited by Schustatténd the District’s
Aspiring Administrator Academy (“AAA”). AAA is a Distrietvide initiative to identify teachers
that demonstrate leadership &l@ks and train them for future careers as administrators with the
District.

Prior to February of 2015, the Plaintiff did not physically restrain any stydentslid he
witness any other teachers doing siaene. Further, at that time, to the Plaintiff’'s knowledge, no
aides or teaching assistants had ever employed such methods in his classroom.

4. Incidents of Physical Restraint

Between Februar2015 and April 2015, the Plaintiff was involvedahleastwo incidens
with Student B where she had to be restrained physically. Student B was a disabledirstudent
Renee Mintel's(“Mintel”) class Mintel wasanother ALP teacher at Ridghiring the relevant
time period The first incident occurred when Mintel called the Plaintiff into her classtodelp

restrain Student B, who was acting physically aggressive. During hositlep, Senese testified



that only himself, Mintel, and Student B were present in the classroom at the timneeirditlent
andthat hedoes not recall the specifics of what occurred thsgt d

In the second incident, Mintel called both the Plaintiff and Jackson to assist wittgtilgys
restraining Student B. The Plaintiff's deposition revealed that he dida@it aey of the specifics
of the incident, including who else was in the classroom at the time, Student B’s bebralvaw
he and Jadon physically restrained her. In one of the incidents, Student B was in tkegéoc
physically attacking Mintel byhe time he arrived Mintel had sent for the Plaintiff when the
altercation bgan, and one of Mintel's aides found and retrieved the Plasutidh after Senese
utilized a defensive CPI technique which involves holding the student’s wrist with ndeahéd
using the othehandto protect your body. Rozycki was present for one of the abmrgicned
incidents and witnessed the Plaintiff and Jackson use a “team hold” to plyyssahin Student
B.

During the Plaintiff's deposition, he recalled bringing Student B into a corden®om to
help calm her down, although he could not remember if it was part of the-alemi®ned
incidents, or if it occurred during the course of a separate incident. It wasl’Midecision to
move her to the conference room.

On Wednesday, April 22, 2015, Hopkins observed the Plaintiff, Student B, Mintel, another
teacher, and a security guard walking down a hallway and entering aetm&faoom. The
Plaintiff and Student B entered the conference room while the rest of fh@etabers remained
outside. Mintel had called Senese for assistance when Student B begamngratesit doing
class work and otherwise disrupting the clas®pkins testified that she witnessed the Plaintiff
extending Student B’s arm while giving hestructions to sit “in a very forceful manner.” At that
point, Student B craled under the conference tabl&tephanieColumbia (“Columbia”),the
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District social workereventuallycoaxed Student B out from under the table. Hop#tississed

the Plantiff and sheand Columbia stayed with Student B until she caleh@gnand was able to
returnto the classroomBased on the record, it is unclear if this incident is separate and distinct
from the two above-mentioned incidents.

5. The Investigation

On Monday, April 27, 2015, Hopkirspoke with Columbia concerning what she observed
on April 22, 2015, noting that she did not believe that the situation required the use of CPI or any
other physical restraint. Columbia suggested that Hopkins speak with Roegekding her
concerns. That same day, Hopkivaal a discussion with Rozycki regarding her concern about a
recent interaction between the Plaintiff and a student that shebkad/ed. Rozycki testified that
Hopkins’ account left her concerned, s suggested that Hopkins speak with the Plaintiff to see
if the restraint technique used was one which he was recently trained to perform.

Later that day, Hopkins spoke to the Plaintiff in a conference room near the schaml offi
about what she witnessed on April 22, 2015. The Plaintiff did not recall Hopkins being jaitesent
any incident involving Student B, so he inquired as to an incident date to refreshdiisction.
Hopkins refused to give the Plaintiff a date. Although Senese could not disdustopitins what
specifically happened, as he did not redalhé assured Hopkins that Hevays used proper CPI
techniques in every interaction with students. Hopkins noted that she did not recalbledout
the technique used on April 22, 2015 in her own CPI training.

At some point in the conversation, Hopkiestified that shéold the Plaintiff, “We are
adults. These are young elementary age children. You're a big guy. Sioelsgagirl. When
you were doing that maneuver and she sagng ouch, don’t put yourself in harm’s way. Don’t

put her in harm’s way.”While the Plaintiff did not recall his response, Hopkins testified that
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Senese repeated “gotchaSenese testified that Hopkins told him that “as a man in the school you
has b be that much more careful than anybody else. ... [A]s a big guy, ... [you] should be more
carefulin [your] actions. And then [Hopkinsyent on to say that even regarding taking students
to the bathroom, that it was inappropriate for a man to take a student to the bathioisnmdt
clearif Hopkins was referring to the incident she claimed to witness during the 2013-2014 school
year. The Plaintiff did not know which incident, if any, Hopkins was referring tongluhe
conversation. Overall, the conversation between Hopkins and the Plaintiff lastearaniutes.

Hopkins reported to Rozycki that she spoke with the Plaintiff about what she witnessed
and discussed her concerns. Rozycki testified that Hopkins “explained ... that shecspoke t
[Senese] in ourconference room. That she conveyed what she had seenerarwbritern.
[Rozycki] believed there were some ... questions to [Senese] about the CPI training. [S]he may
have indicated to [Senese] that many years ago she had been CPI trained addarseba that
[type of restraint]. She felt that it is concerning. The student was sayih@ond¢Senese] needed
to be careful.”

Approximately one hour after speaking with Hopkins, the Plaintiff spoke withdRoiy
the hallway. Senese testified, inrfogent part:

| had brought up what [Hopkins] had said, and [Rozycki] said she knew about it,

that [Hopkins] had brought it up to her days before, and that her advice was that

since [Hopkins] witnessed the incident that she should come talk to me. ... | said

[to Rozycki], | don’t believe | did anything wrong, and | said that you had seen me

in crisis before, have you ever seen me do anything that you would construe as, you
know, the allegations of [Hopkins]. She said no.

Senese also stat@this depositiorthat heinformedRozycki that Hopkins referred to him during
their previous conversation as‘lig guy and informed him thahe should be careful around
children The Plaintiffdid not tell Rozycki that he felt it was inappropriate because he felt it was

implied. Rozycki @ not recall the Plaintiff mentioning such a comment. When the Plaintiff
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asked if Hopkins’ conversation would result in him being written up, Rozycki assured hine that
would not be, and advised him not to lose sleep over it.

Two days later, on Wednesday, April 29, 2015, Chudyk called Hopkins to discuss her
concerns regarding the Plaintiff's interactions with students during thahm8he had previously
spoken with Columbia and relayed this conversation to Hopkins. She distussedeparate
incidentswith Columbiaregarding the Plaintiff: (1) when he became angry with a student who
showed his food to another student and would not watch a movie in class after a field trip; (2)
when he grabbed a studenthig/her collar and placed his hand around that student’s neck; and
(3) when a student was stimming, which is the repetition of movements, sounds or, tigects
Plaintiff grabbed her wrists, placed them on the desk, and put enough pressure on them with his
fingers, that the stient audibly complained. During her conversation with Hopkins, Chudyk
specifically stated that she observed the Plaintiff, “[p]inching, [holding$tasriholding hands,
[grabbing the] shoulder area, and grabbing one student by the shirt, by theesetkClrudyk
did not allege that the students received physical injuriggese instancesChudyk also informed
Hopkins that she felt unease witie way he interacted with her in the classrodhe testified
that she waited approximately one week before telling Columbia and Hopkins becaiseféll)
intimidated by the Platiff; (2) he was well liked; and (3) she feared she would not be believed.
At the end of the conversation, Hopkins informed Chudyk that she needed to discuss these
concerns with Rozycki.

Later that eveningHopkins received a phone call from Grasso, who relayed her own
concerns regarding the Plaintiff's classroom behavior. During her deposition, Hogtifisd

that,



[Grasso] shared with me what she observed in the classroom. She gave several
examples of holding of the hands, holding of the wristéding of the shoulders.

She gave examples with [Student A] specifically that she came in off the school
bus one morning into the classroom, was lying on the carpet area, had kicked
[Senese] because he had been standing over where she was layingd Ebkeul

him and then he in turn kicked her. And her words, “With such force that the child
spun around on the carpet.”

At the conclusion of the conversation, Hopkins texted Rozycki to indicate that sleel wWosdpeak
with her.

On April 30, 2015, Hopkins informed Rozycki that she spoke with Chudyk and Grasso the
day before and indicated that they had information that they needed to discuss witlm her
accordance with District proceduRpzyckibegan an investigation into the allegations that day.
Both Chudyk and Grasso met with Rozycki on April 30, 2015. Chudyk, who was the first to be
called to Rozycki’'s office relayed the following information, according to Bkizy

Chudyk said that the atmosphere in [Senese’s] classroom was very tense. That he

was ofen intimidating to the staff in the classroom. People were uncomfortable.

The staff in the classroom was uncomfortable. She said she had seen the squeezing

of the hands, to my best recollection. That she often saw him yelling at children

and being rudéo staff members in the classroom. ... She also relayed that he often

made her feel very uncomfortable. She also relayed very often in the clagsroom[

lots of movies were being watched. That instruction only went on when an
administrator was in close prioxity.

Grasso was also called to Rozycki’'s office. According to Rozycki, Gradgmated that she had
witnessed a series of incidents over the past few weeks that made her feelouatdenf She
reported that she saw the Plaintiff angry with the chitldsften, that she witnessed him squeezing
their wrists kicking a child, and grabbing another by the collar.

Rozycki then called Schuster to inform him of the accusations and ask himedaber
office. When he arrived, they proceededaskadditional staff to report to the office and answer
guestions. These staff members included Rider, GloveXimmdarra Camaré'Camara”) Rider

reported a disagreement with the Plaintiff regarding the reportinglofdésceating habits to the
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parents. The Plaintiff told Rider to mind her own business or he would call her supervisor and
have her fired. Glover and Camara stated to Rozycki that they had nothipgrtaegarding the
Plaintiff's classroom behaviorAt some point that day, the Plaintiff noticed that aides in his
classroom were being pulled out of class @edinquired to Rozyckif anything was wrong.
Rozycki informed the Plaintiff that there were accusations made againstTiienPlaintiff was
laterremoved from his classroom and placed in a conference room, where he, along woth a uni
representative, met with Rozycki and Schuster. At that time, he was pregéihtthe allegations

and summarily denied them.

At some point in the afternoon, RokyemailedDr. MichaelLonergan (“Lonergan”), the
District’'s Superintendent of Schools, inform him of the status of her investigatioRozycki
agreed to interview a teacher’s aide from the 22084 school year the next day. She then
completed and faxeonergan a Child Abuse in the Educational Setting Form (“Child Abuse
Form”). In the Child Abuse Form, Rozycki listed Grasso, Chudyk and Hopkins as repanmigrs,
specifically alleged that the Plaintiff, “Squeez[ed] shoulder withqure$, sjJqueez[ed] wrists with
pressure and restraint[, k]ick[ed] student’s leg|, p]inch[ed] a cimitter his chin[, and r]estrain[ed]

a student with inappropriate maneuver.” Under the portion of the Child Abuse Form entitled,
“Administrator Use Only,” Rozycki placed an “X” next to “Reasonable Suspicion.”

Based on the information on the Child Abusenrpoktonergan immediately placed the
Plaintiff on administrative leave pending the results of the investigatiba.Plaintiff wadold by
the District thatduring a period of administrative leguee wasnot allowed to contact students,
parents, or staff, nor enter district property without prior approwdbwever, at that time,
Lonergandid not believe the information detailed in the Child Abuse Form rose to the level of

what the New York State Education Departnm@NtYy SED”) defines as an injuryo agso mandate
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a reportof child abuse inmeducational settingThe relevant portion of the Child Abuse Form

that depicts the signatures of Rozycki and Lonergdisplayedbelow:

-~

FOR ADMlNlST‘RATUR USE ONLY FOR SUPERINTENDENT OF SCHOOL U_SE ONLY
Reasonable Suspicion ><  Yes No | Reasonable Suspicion Yes 7&1\10
/

- j [4
Date Submitted to Superintendent <R30 / [ | Date Submitied to Lgw Enforcement//.

Name/Signatur . | Name/Signaturs, / W’
Date Submitted to Law Enforcement ! / Date Submitted QCM Lf)’“ /

Nama/Signatura Name/Signature

Lonergan had a personal day schedfbe Friday May 1, 2015, so he asked his secretary
to set up interviews with the employestsassueduringthe following week. Lonergan’s secretary
set up the interviews for Wednesday, May 6, 2015.

The following day, Friday, May 1, 2015, Rozycki emailed Lonergan to repattshe
interviewed three of the Plaintiff's aides from the 22034 school year. She informed Lonergan
that two of the aides reported nothing, and one, Holzhauser, reported that in thearidhe
Plaintiff was rough with children, squeezed their hands, occasionally gavestifekicks under
the chair, and that overall she was uncomfortable ard&ersese According to Rozycki,
Holzhauser did not report this earlier because she was scared that no one wotrddhieeland
that she did not want to get him in trouble.

On Monday, May 4, 2015, the Plaintiff went to see his attorney, Saul ZabelEébell”).
That day, the Plaintiff signed an affidavit. On May 4, 2015, at 549, @abellfaxed the District
a Charge of Discrimination (‘EEOC @ige”) with the Equal Employment Opportunity
Commission (“EEOC”). The District’'sl€rk stamped the EEOCharge as received on Tuesday
May 5, 2015, at 9:00 a.mThe District did not conduct an internal investigation relating to the

allegations in the EEOC Charge. However, the District, through counsel, submitteitica pos
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statement irresponse to the EEOCh@rge. This response included a copy of the Child Abuse
Form that both Rozycki and Lonergan completed.

The next day, on May 6, 2015, Lonergan and Dr. Allen Gerstenlauer (“Gerstenlauer”),
former Superintendent of School who at the time of the investigation had returned tsttie Di
as an interim Assistant Superintnt interviewed Hopkins, Lopez, Chudyk, Rider, Grasso, and
Holzhauser.A few employees, including Chudyk, became emotional during the intervigots.
Lonergan and Gerstenlauer took notes during the interviews, wpatifiedthat (1) Hopkins
reported that the Plaintiff used an arm restraint on a child that Hdekiléd not fit the situation;
(2) Lopez reported that the Plaintiff had been demeaning and condescending to her and was
unpleasant to work with; (3) Holzhauser repotted that the Plaintiffatidzant to hurt the students,
but would grab them too hard; (4) Chudyk reported that the Plaintiff had a short fuse and used his
hands with the kids; (5) Rider reported seeing the Plaintiff behave aggresaihedychild on two
occasions; and (6) Grasso reported the Plaintiff's physical contact witmgduohcluding kicking
a child.

On May 8, 2015, Lonergan met with Chris Powers of Inerger@maith (“Powers”), the
District’s general counsel. In this meeting, Powers told Lonergan, “[flaivery serious matter.
This needs to be communicated to the State and the police department.” At this point, Lonergan
believed the matter needed to lepartedand directed James Perrotta, the Director of School
Safety, to contact the Suffolk County Police Department, which he did that day. Hopkins al
spoke to thepolice regarding the Plaintiff. At the timshe wasunaware of any complaint by
Seneseither against her or the DistricThe Plaintiff was not contacted by the police and was not

arrested in connection with the District’'s complaint.
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On May 11, 2015, Lonergan spoke with Bart Zabin (“Zabin”), a NYSED Investigator about
the Plantiff and sentim the Child Abuse Form as he had received it from Rozycki. On June 25,
2015, Zabin advised Michael Gargiulo, an Assistant Superintendent for Human Resbaitces, t
NYSED would not pursue a Part 83 case and that the allegations as reported digl toothes
level of child abuse in the educational setting.

On June 18, 2015, Lonergan met with the Plaintiff and the president of the teacher’s union.
Unbeknownsto anyone there, the Plaintiff recorded the meeting. At that meeting, the Plaintif
asked the president of the teacher’s union of he felt that the District wigetiregaagainst him.

The union president responded, “no.”

6. Communication with Trustees of the Board of Education

Matt Simonton (“Simonton”), a physical education teachelidgé& spoke to two members
of the Board of Education for the District while the Plaintiff was on admitiistrieave. On May
1, 2015, Simonton spoke to Paul Infranco (“Infranco”) and Michael Loguercio (“Laglierc
According to Simonton, during a briphone conversation with Infranco, he assured Simonton
that “facts will work themselves out.” Simonton’s account of the conversation wihelcio
revealed almost identical advice.

However, Simonton contends that during a conversation with Loguercio, he brought up a
possible lawsuit by the Plaintiff. Simonton assertsate he cannot recall the exact language,
Loguercio “said it wouldn’t be in [Senese]'s best interest to file the claimediathsuit. He felt
that that would ensuit@s termination.” Loguerico does not recall discussing potential legal action
with the District. Further, Loguecio did not inform Lonergan of his conversation with Simonton

nordid he reveathe contents of his discussion with Simonton.
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7. The Plaintiff's Termination

On June 19, 2015, the day after the meeting with the Plaintiff and the teacher’s union
president, Lonergan wrote the Plaintiff a letter informing Senese that heeegasmending that
the Board of Education terminate Sensserobationary employment Six days later, the
Plaintiffs counsel sent Lonergan a letter requesting the reasons for thenatgon
recommendation. On July 2, 2015, Dr. Lonergan wrote a letter detailing the reasbins for
recommendation. In pertinent part, the letter stduais t

Overall [Senese]'s overall performance as a probationary teacher has moy met

expectations of excellence in professioo@anpetenceparticularly in the area of

student supervision. There have been noted deficiencies in the following areas: [1.]

Failure to protect the health and safety of all students[; 2.] Exercising poor

professional judgment in thateractionswith disabled students[; 3.] Inability to

establish and reinforce professional boundaries between students and yourself[; and

4.] inability to consistently maintain classroom management procedures and

routines, resulting in inappropriate behavioral interactions with students; yhereb
diminishing the respect of the students and colleagues.

The Plaintiff was afforded the opportunity to submit a written response to Lonedydyn?2, 2015
letter, but he did not do so. On August 5, 2015, the District’s Board of Educatezhto terminate
the Plaintiff's employment, effective August 31, 2015.

During the Plaintiff’'s administrative leay€hudyk applied for a special education teaching
position for the2015-2016school year.The District hired 13 new special education teachers in
July and August 2015 for the following school year, including Chudyk. Of the 13 new special
education teachers that were hired by the District, three are males. Thesadiwemale
probationary teachers were not placed at Ridge Elementary. Chudylaaed Ipy the District in
the Plaintiff's former position at Ridge.

The Plaintiff contends that the accusers are lying and are motivated by pgaonas
well as the Plaintiff's gender. This accusation is the Plaintifjig feeling’
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B. THE PROCEDURAL BACKGROUND

On December 18, 2015he Plaintiff commenced thigction against the Defendants by
filing a complaintin this Court. The Defendants answered the complaint on February 22, 2016.
On March 8, 2016, the Plaintiff filed his first amended complalitereatfter, the parties entered
into a stipulation anthe Defendantanswered the fadwing day. The Plaintiff filed the second
amended complaint, which is the current operative complaint for this action a23J2916. He
asserted seven separate causes of action for gender discrimination aaiibretaliviolation of
Title VII andthe NYSHRL. In connection with these claims, he seeks compensatory damages;
punitive damages; a declarative order; an injunction enjoining the continuance of thdabese
acts;attorneys’ fees; interest; and costdn October 4, 2016, the Plaintiff soudgsve to file a
third amended complaint to add aiding and abetting claims against the Distnicyers. The
Court referred this motion to Magistrate Judge Anne Y. Shields, who deniestthest as futile.

On December 1, 2017, the Defendants filed the instant motion for summary judgment
seeking dismissal of the Plaintiff's claims.

II. DISCUSSION

A. STANDARD OF REVIEW : FED.R. CIv.P. 56

Pursuant to Rule 56, a “court shall grant summary judgment if the movant shothetbat
is no genuine dispute as to any material fact and the movant is entitled to judgmenttas af ma
law.” FeD. R.Civ. P.56(a);seeTolbert v. Smith790 F.3d 427, 434 (2d Cir. 201®ywong V.
Bloomberg 723 F.3d 160, 1685 (2d Cir. 2013)Holcomb v. lona Col).521 F.3d 130, 137 (2d
Cir. 2008). When deciding a motion for summary judgment, “[tihe Court ‘must draw all
reasonable inferences and resolve all ambiguitidavor of the noAnoving party.” Castle Rock

Entm't, Inc. v. Carol Publ'g Grp., Inc150 F.3d 132, 137 (2d Cir. 1998) (quotfagrza v. Marine
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Transp. Lines, In¢861 F.2d 23, 26 (2d Cir. 1998)). A dispute is genuine if the “evidence is such
that areasonable jury could return a verdict for the nonmoving paApnderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248, 106 S. Ct. 25051Q 91 L. Ed. 2d 202 (1986). In considering a summary
judgment motion pursuant to Rule 56, the Court must “view the evidence in the light most
favorable to the neamoving party ... and may grant summary judgment only when ‘no reasonable
trier of fact could find in favor of the nonmoving party.Rllen v. Coughlin64 F.3d 77, 79 (2d

Cir. 1995) (internal citations omittgdsee also Doro v. Sheet Metal Workers’ Int'l As€ga8 F.3d

152, 155 (2d Cir. 2007) (noting that in deciding a summary judgment motion, the court will
“constru[e] the evidence in the light most favorable to the nonmoving party and draw[] all
inferencesand resolv[e] all ambiguities in favor of the nonmoving partXiynesty Am. v. Town

of W. Hartford 361 F.3d 113, 122 (2d Cir. 2004) (stating that in deciding a Rule 56 motion, the
court “is not to weigh the evidence but is instead required to vieevidence in the light most
favorable to the party opposing summary judgment, to draw all reasonable inferefaces of

that party, and to eschew credibility assessments.” (internal citatioitted)).

It is the movant’s burden to initially demong&aéhe absence of material facts that preclude
summary judgmentSee Huminski v. Corsone296 F.3d 53, 69 (2d Cir. 20Dp&iting Castro v.
United States34 F.3d 106, 112 (2d Cir. 1994)). Such a “burden on the moving party may be
discharged byshowing’ ... that there is an absence of evidence to support the nonmoving party’s
case.” PepsiCo, Inc. v. CocaCola C&15 F.3d 101, 105 (2d Cir. 2002) (quotidglotex Corp.

v. Catrett 477 U.S. 317, 325, 106 S. Ct. 252854,91 L. Ed. 2d 265 (1986)). If the moving party
meets the initial burden, the nonmoving party must present specific facts that ttatedhsre is
a genuine issue that should be left for the-fexcter to decide.Davis v.New York 316 F.3d 93,

100 (2d Cir. 2002)see also Matsuhita Elec. Indus. Co. v. Zenith Radio Céiih U.S. 574, 586
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87, 106 S. Ct. 1348, 1356, 89 L. Ed. 2d %B8886) (requiring the nonmoving party to “do more
than simply show that there is some metaphysical doubt as to the matesial. fiet nonmoving
party must come forward wittspecific facts showing that there is a genuine issue for trial.
(internal citations omitted))

It is not the Court'gesponsibilityto resolve any purported issues of disputed facts, but
merely to “assess whether there are any facdgags to be tried, while resolving ambiguities and
drawing reasonable inferences against the moving pakgight v. U.S. Fire Ins. Cp804 F.2d
9, 11 (2d Cir. 1986jinternal citations omitteclaccordCuff ex rel. B.C. v. Valley Cent. Sch. Dist.
677 F.3d 109, 119 (2d Cir. 2012) (stating that the Court should not attempt to resolve issues of
fact, but rather “assess whether there are any factual issues to be @ietif)y. Averill Park
Cent. Sch. Dist. Bd. Of Edud# F.3d 158, 162 (2d Cir. 2006) (noting that the responsibility of
the district court is not “to weigh the evidence and determine the truth of ther roat to
determine whether there is a genuine issue for trigld{ingAnderson477 U.S. at 249. If the
nonmoving party submits evidence which is “merely colorable,” legally suiffigpposition to
the motionfor summary judgment is not preseinderson477 U.S. at 249The mere existence
of a scintilla of evidence in support of the nonmoving party’s position is insuffici@rjecture,
speculation, or conclusory statements are not enough to defeat summary judgutehi. City
of N.Y, 88 F.3d 63, 71 (2d Cir. 1996) (internal citations omitted).

When allegations of discriminatory retaliation are at issue, a court must utilizxtian
measure of caution” in deciding whethegrant summary judgment “because direct evidence of
discriminatory intent is rare and such intent often must be inferred froomgstantial evidence.”
Schiano v. Quality Payroll Sys., Ind45 F.3d 597, 603 (2d CR006) see also Gallo v. Prudential

Residential Servs., Ltd. P’shi@2 F.3d 1219, 1224 (2d Cir. 1994 Because writings directly
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supporting a claim of intentional discrimination are rarely, if ever, found amomrgn@loyer's
corporate papers, affidavits and depositions must be carefuliyrszed for circumstantial proof
which, if believed, would show discriminatidyt. Chin-McKenzie v. Continuum Health Partners
No. 16-cv—-3658, 2012 WL 2512942, at *6 (S.D.N.Y. June 29, 2@&plaining why courts must
use “an extra measure of caution” in summary judgment motions when evaluatingcevide
discriminatory intent) Nonetheless“the salutary purposes of summary judgmeavoiding
protracted, expensive and harassing trapply no less to discrimination casesWeinstock v.
Columbia Univ, 224 F.3d 33, 41 (2d Ci2000) (quotingMeiri v. Dacon 759 F.2d 989, 998 (2d
Cir. 1985)).

Accordingly, in discrimination cases, “a plaintiff must provide more than conglusor
allegationsto resist a motion for summary judgmentFolcomh 521 F.3d at 137.“[T]he
plaintiff's admissible evidence must show circumstances that would be suffci@ermit a
rational finder of fact to infer that the defendant's employment decisisimaee lilely than not
based in whole or in part on discriminatiofern v. Trustees of Columbia Uni¥31 F.3d 305,
312(2d Cir. 1997)seeSchnabel v. AbramspA32 F.3d 83, 9®1 (2d Cir.2000);Weinstock224
F.3d at 42(The questionon summary judgment is ‘wether the evidence, taken as a whole,
supports a sufficient rational inference of discrimination. To get to the jusyndt enough ... to
disbelieve the employer; the factfinder miadsd believe the plaintiff's explanation of intentional
discrimindion.” (internal citations and quotations omiedvan Zant v. KLM Royal Dutch
Airlines, 80 F.3d 708, 714 (2d Cir.1996) (a plaintiff is required to “produce not simply ‘some’
evidence, but ‘sufficient evidence to support a rational finding that theimeadg,
nondiscriminatory reasons proffered by the employer were false, andntire likely than not
[discrimination] was the real reason the dischargé’(quotingWoroski v. Nashua Corg31 F.3d
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105, 110 (2d Cir. 1994)) In this circuit, the‘impression that summary judgment is unavailable
to defendants in discrimination cases is unsupportaleihstock224 F.3d at 4{quotingMcLee

v. Chrysler Corp.38 F.3d 67, 68 (2d Cir. 1994)%ee also Abdu Brisson v. Delta Air Lines, Inc.
239 F.3d 456, 466 (2d Cir. 2001) (“It is now beyond cavil that summary judgment may be
appropriate even in the fact-intensive context of discrimination cases.”).

B. TITLE VII DISCRIMINATION CLAIM

The Plaintiff alleges that the District’s decisiontéominate him in the summer of 2015
was a pretext for discriminationThe Defendants argue that the Plaintiff cannot prespritra
facie case because he has failed to present sufficient facts to rarderance of discrimination.
Additionally, they contend that the Plaintiff cannot show that the Deferidardfered nomn
discriminatory reason was pretextual. For the reasons that follow, the Courh&ihtteet Plaintiff
has failed to present@ima faciecae and is unable to demonstrate that thriat's proffered
reason was pretextual.

When there is no direct evidence of discrimination, Title VII discriminatiommelare
guided by the burdeshifting analysis set forth iMcDonnell Douglas Corp. v. Greg411 U.S.
792, 93 S. Ct. 1817, 36. Ed. 2d 668 (1973). Under this analysis, a plaintiff bears the initial
burden of establishing @rima faciecase of discriminationSee Norton v. Sam's Club45 F.3d
114, 118 (2d Cir.1998) (“The thick accretion of cases interpreting this bahiitimg framework
should not obscure the simple principle that lies at the core eflisntimination cases. In these,
as in most other cases, the plaintiff has the ultimate burdensafgséon.”). To do so, a plaintiff
must show, using evidence in the record, “(1) that she was within the proteats], [(2) that she
was qualified for the position, (3) that she experienced adverse employment aotl (4) that

such action occurred under circumstances giving rise to an inference of siatiom” Gorzynski
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v. JetBlue Airways Corp596 F.3d 93, 107 (2d Cir. 201®olcomh 521 F.3d at 138same)
“This burden is not a heavy oneld; accordZimmerman v. Assocs. First Capital Corgb1 F. 8
376, 381 (2d Cir. 2001) (A plaintiff's burden at tpeima facie stage to offer evidence of
circumstances giving rise to amference of discrimination isrhinimal’ and de minimis”

However, gorima faciecase cannot be established using “purely conclusory allegations of
discrimination, absent any concrete particularsgiri, 759 F.2dat 998. Establishing grima

facie case, “in effect creates a presumption that the employer unlawfullyirdisated against
the employee” St. Mary's Hoor Ctr. v. Hicks 509 U.S. 502, 506, 113 S. Ct. 2742, 125 L. Ed. 2d
407 (1993) (quotingexas Dep't of Cmty. Affairs v. Burdjb0 U.S. 248, 254, 101 S. Ct. 1089,
67 L. Ed. 2d 207 (1981)).

Once a plaintiff can demonstratepama facie case of discrimination, “the burden of
production shifts to the employer to articulate a legitimate, clear, specificoargtistriminatory
reason” for taking the adverse actiddolt v. KMI-Cont'l, Inc., 95 F.3d 123, 129 (2d Cir. 1996).
“[1] f the defedant satisfies this burden of production, the plaintiff has the ultimate burden to prove
that the employer’s reason was merely a pretext for discrimination A plaintiff “is notrequired
to prove the prohibited motivation was the sole or even the principal factor in the decisia, or
the employer's proffered reasons played no role in the employment deciBion.V. N.Y. State
Office of Mental HealttRockland Psychiatric CtrNo. 08-cv-5142, 2011 WL 4639827, at *10
(S.D.N.Y. Oct. 6, 2011) (citig Holtz v. Rockefeller & Cp258 F.3d 62, 78 (2d Ci2001)). H
or she “must show that those were not the only reasons and that plaintiff's pratattes
contributed to the employer's decisiofd] accordUniv. of Texas Sw. Me@tr. v. Nassar570

U.S. 338, 343, 133 &t. 2517, 186 LEd. 2d 503 (2013) (“An employee who alleges stiased

discrimination under Title VII ... [is required]tehow that the motive to discriminate was one of
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the employer's motives, even if tamployer also hadther, lawfulmotives that were causative in
the employer's decision.”Henry v. Wyeth Pharm., Inc616 F.3d 134, 156 (2d Cir020) (“In
proving a case under Title VII, following the defendant's proffer of a justidic, a plaintiff need
only show thathe defendant was in fact motivated at least in part by the prohibited discriminato
animus.” (internal citations omitted))The Supreme Court explained:

Proof that the defendant's explanation is unworthy of credence is simply one form
of circumstantial evidence that is probative of intentional discrimination, and it may
be quite persuasive. In appropriate circumstances, the trier of factasonably
infer from the falsity of the explanation that the employer is dissembling to cover
up a discriminaty purpose. Such an inference is consistent with the general
principle of evidence law that the factfinder is entitled to consider a party's
dishonesty about a material fact as “affirmative evidence of guiltrebhcer, once

the employer's justification has been eliminated, discriminatiag well be the
most likely alternative explanation, especially since the employer is in the best
position to put forth the actual reason for its decision. Thus, a plaintiff's prinea faci
case, combined with sufficient ednce to find that the employer's asserted
justification is false, may permit the trier of fact to conclude that the employer
unlawfully discriminated.

This is not to say that such a showing by the plaintiff will always be adequate to
sustain a jury's finding of liability. Certainly there will be instancesre;rethough

the plaintiff has established a prima facie case and set forth sufficient evidence to
reject the defendant's explanation, no rational factfinder could conclude that the
action was diseminatory. For instance, an employer would be entitled to judgment
as a matter of law if the record conclusively revealed some other, nondhsdang
reason for the employer's decision, or if the plaintiff created only a waak ats

fact as to whethethe employer's reason was untrue and there was abundant and
uncontroverted independent evidence that no discrimination had occurred. To hold
otherwise would be effectively to insulate an entire category of employment
discrimination cases from review undBule 50 [or Rule 56], and we have
reiterated that trial courts should not “treat discrimination differently froneroth
ultimate questions of fact.’

Whether judgment as a matter of law [or summary judgment] is appropriate in any
particular case will depel on a number of factors. Those include the strength of
the plaintiff's prima facie case, the probative value of the proof that theysrip
explanation is false, and any other evidence that supports the emplogerada

that properly may be considered on a motion for judgment as a matter of law.
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Reeves v. Sanderson Plumbing Prods., B®0 U.S. 133, 14619, 120 S. Ct. 2097, 147 L. Ed. 2d
105 (2000) (internal citations omitted].he Second Circuit recently clarifié®eevesnoting that
a caseby-case analysis is required for summary judgment:
[W]e conclude thaReeveprevents courts from imposing a per se rule requiring in
all instances that a [Title VII] claimant offer more than a prima facie case and
evidence of pretext.... But the carsge is not true; followineeveswe decline to
hold that no [Title VII] defendant may succeed on a summary judgment motion so
long as the plaintiff has established a prima facie case and presented evidence of
pretext. Rather, we hold that the Supreme Court's decisidRe@vesclearly
mandates a cad®/-case approach, with a court examining the entire record to

determine whether the plaintiff could satisfy his “ultimate burden of persuading the
trier of fact that the defendant intentionally discriminadgdinst the plaintiff.

Schnabel232 F.3dat 90(internal citations omitted)

1. Whether the Plaintiff has Established a Prima Facie Case of Gender

Discrimination

It is undisputed that the Plaintiff satisfies the first three prongs girimsa faciegender
discrimination claim he is a member of a protected clasas qualified for his position as
probationary teacher at Ridgmd suffered an adverse employment actuben le when he was
suspended and ultimatelgrminated Accordingly, the Court will focus on the only element at
issue: whether the surrounding circumstances give rise to an infereatcéheh Plaintiff’s
suspension or termination arose out of gender discrimination.

“The ‘ultimate issue’ in an employment discrimination case is whether the plaedifhet
[his] burden of proving that the adverse employment decision was motivated at least ingpart by
‘impermissible reasonj'e., a discriminatory reason.Stratton v. Dep't for the Aging for City of
N.Y, 132 F.3d 869, 878 (2d Cir.1997) (citiffgelds v. New York State Office of Mental
Retardation & Dev. Disabilities115 F.3d 116, 119 (2d Cir.1997)JA plaintiff can meet that
burden through direct evidea of intent to discriminat@r by indirectly showing circumstances
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giving rise to an inference of discriminatioriVega v. Hempstead Union Fr&eh. Dist., 801 F.3d
72, 87 (2d Cir. 2015)internal citations omitted) A n inference of discrimination can arise from
circumstances rluding, but not limited to, ‘the employer's criticism of the plaintiff's performance
in ethnically degrading terms; or its invidious comments about others in the e®plpyotected
group; or the more favorable treatment of employees not in the protgotgat or the sequence
of events leadingp the plaintiff's dischargé€.’ Littlejohn v. City ofN.Y, 795 F.3d 297, 312 (2d
Cir. 2015) (quotind-eibowitz v. Cornell Uniy584 F.3d 487, 502 (2d CR009)). Discrimination
may also be establishéy “creating a ‘mosaic’ of intentional discrimination by identifying ‘bits
and pieces of evidence’ that together give rise to an inference of disatiioni.” Vega 801 F.3d
at 87.

Among the various theories used to advance a abdiemployment discriminatioare
“disparate treatment” and “disparate impact.” To demonstdigpdratereatment,” a plaintiff
“is required to prove that the defendant had a discriminatory intent or motiVatson v. Fort
Worth Bank & Trust487 U.S. 977, 986, 108 S. Ct. 2777, 101 L. Ed. 2d 827 (1988). This proof
can be either circumstantial or by presenting direct evidence. The Plalagisthat his gender
discrimination was predicated on disparate treatment.

a. Disparate Treatment

The Plaintiff's allegations of discriminatptreatment do not support the propositibat
the District took actiorbecause ofenese’s gender. On the contrary, they arise from specific
serious complaints of misconductby multiple District employees which resulted in an
investigation, suspension, and terminatidihile Senese disputes the accusations, the District’s

response to them cannot reasonably be construed as the result of discrinaimatois;
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The Plaintiff alleges that he was treated differently than his female courdesuguportig
an inference that hisuspension antérmination weranotivated by gender discrimination. “A
showing of diparate treatmentthat is, a showing that an employer treated plaintiff ‘less
favorably than a similarly situated empémyoutside his protected group’s a recognized method
of raising an inference of discrimination for the purposes of making quins faciecase.”
Mandell v. Qy. of Suffolk 316 F.3d 368, 379 (2d Ci2003) accord Int’'| BHd. of Teamsters v.
United States431 U.S. 324, 335 n. 15, 97 S. Ct. 1843, 52 L. Ed. 2d 396 (19Disparate
treatment’ such as is alleged in the present case is the most easily understood type of
discrimination. The employer simply treats some people less favorahlgttiners because of their
race, color, religin, sex, or national origin. Proof of discriminatory motive is critical, although it
can in some situations be inferred from the mere fact of differences imérgd); Norville v.
Staten Island Univ. Hosp196 F.3d 89, 95 (2d Cir. 1999)A plaintiff may support an inference
of race discrimination by demonstrating that similarly situated employees oéeedifface were
treated more favorably., Seale v. Madison Cty929 F. Supp. 2d 51, 67 (N.D.N.Y. 2013)n
employee is similarly situated to otlemployees if they were (1) “subject to the same performance
evaluation and discipline standards” and (2) “engaged in comparable conGuaham v. Long
Island R.R.230 F.3d 34, 40 (2d Cir. 200®iting Shumway v. United Parcel Ser¢18 F.3d 60,
64 (2d Cir.1997) In other words, the employees must be similarly situated “in all material
respects.”ld. at 39;see alsdQuinby v. WestLB A@GNo. 04cv-7406, 2007 WL 1153994, at *7
(S.D.N.Y. Apr. 19, 2007). It requires “a reasonably close resemblance of factscanastances.”
Id. at 40.

In the instant case, Senese specifically alleges that the District’'s investigdtiotme

accusationshtat he mistreated students ganee to an inference of discriminatory intent.
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However, the Plaintiff has not identified a single similagitpated female employeesee, e.g.
Hakeem v. ParkinsgmNo. 3:10cv-747, 2012 WL 234003, at *5 (D. Conn. Jan. 25, 2012) (granting
summary judgment because the plainpfovided “no factual support that a single alleged
comparator performed similar job functions, was subjected to the sameidésgigtandards,
engaged in similar conduct, or was treated more fawgiabiWithout this necessary evidee of
similarly situated comparators, Plaintiff cannot meet [his] burden of dematingtcircumstances
that giwve rise to an inference of [gendéicrimination.” Id. During the 2014015 school year,
the District employed 18 tenured male special education teachers and 91 femaledpeaciad
education teachersret, the record does not contain aidence of demale employee who was
accused of mistreating her students but was not termin@tedfact that Senese has been accused
by multiple ceworkers of inappropriate behavior in his classroom clearly distinguishes the
Plaintiff from other District employees who hadver faced such accusationghe Plaintiff fails
to even identifyanyfemale employee that wagtherterminatedor accused of miseatment.

Even if the Plaintiff did identify a female employee that met those requiremeats, th
employee would have to be “subject to the same performance evaluation gplthdistandards.”
In the context of this case, any similarly situated eng#owould have to be a probationary
employee. A probationary employees subject to being disciplined or terminated in a
fundamentally different mamn than permanent employed3uring the relevant time, Senese was
the only probationary special educatieacher at Ridge and the record doesrei:ct whether
there werether probationary special education teachers in the District.

Any claim by the Plaintiff that Chudyk, a defendant in this case, is similarly sifusted
erroneous. Chudyk’s repted attempts to appfgr a teaching position in theifrict are irrelevant

to whether she is similarly situated to the Senese. The Plaintiff has failehaay misconduct
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by Chudyk, let alone accusations of student mistreatm®ae Shumwayl18 F.3dat 64(“To
demonstrate that similarly situated males were treated differently, [plainsftprehow that these
[employeeskEngaged in comparable conduct. In [plaintiff's] case, her misconduct inauded
term relationship, harassing behavior, and lying.”).

The Plaintiff's failure to identify asimilarly situatedemployee who faced similar
accusationsbut were permitted by the District to remain employed precludes an inference of
discrimination. See Ruiz v. Cty. of Rocklar@D9 F.3d 486495 (2d Cir. 2010) (“Because [the
plaintiff] has not identified a similartgituated employee who faced equally serious allegations
and whom [the employer] allowed to remain on the job, [the plaintiff] has failedide aa
inference of discrimination.,YGarrett v. MazzaNo. 97 Civ. 9148(BSJ), 2010 WL 65348@}*7
(S.D.NY. Feb. 22, 2010) (noting that the Court may grant a motion for summary judgment “where
it is clear that no reasonable jury could find the similarly situated prong (gabtingHarlen
Assocs. vinc. Vill. of Mineola 273 F.3d 494, 499 n.2 (2d Cir. 2001 3han v. ew York Univ.
Downtown Hosp.No. 03 Civ. 3003, 2006 WL 345853, at65S.D.N.Y. Feb. 14, 200¢holding
that the Plaintiff's failure to identify any similarly situatedngoyees and her conclusory
allegations fail to raise an issue of fact

b. Direct Evidence

As the Plaintiff failed to establish disparate treatment, Senese must point tovddente
that creates a genuine issue of fact in order for his claim of gesdendnation tacontinue. The
record lacks such direct evidence as the Plaintiff has not demonstrated/tbithenactions taken
by the Dstrict werebecause of his gender. The Plaintiff points to the fact that Senese was the only
male ALP teacher employed at Ridge during the tenure of his employmdrhadrthere were

only three male teachers at Ridge during the dame However, “[w]ithout conislerably more
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analysis and interpretation of why and how it came to be that Plaintiff wasthémale ALP
teacher at Ridge], that fact in isolation is of limited value to the CoArtderson v. Hertz Corp.
507 F. Supp. 2d 320, 329 (S.D.N.Y. 200These observations are insufficient to establighmaa
faciecase of discriminationld. (finding that the Plaintiff's allegation that he was the only African
American at a given location for a ogear period was insufficient evidence mima facie
discrimination). Further, “[w]ith respect to the immediate circumstances surrounding [Sshes
termination, there is no evidence in the record to support an inference of [distymingent] on
the part of ... the ultimate decisionaker! Risco v. McHugh868 F. Supp. 2d 75, 105 (S.D.N.Y.
2012) (collecting cases).

The Plaintiff cites no comments by any decisinakers that provide a basis for this Court
to infer discriminatory intent. He claims in his deposition that Hopkins’ stated:gtl)as a big
guy” the Plaintiff should be especially carefmhen dealing with children2) that “as a man in
the school you have to be that muctore careful than anybody efseand (3)that “it was
inappropriate for a man to take a student to the bathrodhe%e caonments, however, fail to give
rise to an inference of discriminatiomn this analysisthe Court must consider: “(1) who made
the remark (i.e., a decisianaker, a supervisor, or a leevel coworker); (2) when the remark
was made in relation to the employmeletcision at issue; (3) the content of the remark (i.e.,
whether a reasonable juror could view the remark as discriminatory); aie @Drttext in which
the remark was made (i.e., whether it was related to the deaisikimg process).”Henry, 616
F.3d at 149-50.

These comments were not made by a decisiaker, buttheywere made by one of the
Plaintiff's supervisors. Neither came with any disciplinary actiod, l@oth were in the context o

teaching advice provided by an experienced assistanpiieapal who was attempting tostruct
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a teacher. The comments themselalesg with their context reveal their benign natufehe
Plaintiff is 6’2" and approximately 250 pounds and, in the incident that prompted thaniitst
secondallegedcomment, physically restraineth elementaraged girl. As the Plaintiff makes
clear in his deposition, Hopkins call&nesea “big guy” and reminded him to “be that much
more careful” as a man in the context of restraining a young student. In thatsediove as
described by the Plaintiff, it is clear that Hopkins reference to the Plairgéfider is to remind
him of his comparative strength compared to the student. It is appropriate, and eydorvas
supervisor to remind a teacher of his or her superior stature and strength inuaiwnsi for the
propensity for injury isheightenedwith younger students As an adult male, the Plaintiff's
strength, on average, exceeded that of his female colleagues. A study publigteeBuropean
Journal of AppliedPhysiology revealethat the women were approximately 52% and 66% as
strong on average as the men in the study in their upper and lower bodies respectiilier A
et al., Gender Differences in Strength and Muscle Fiber Characterjs@6¢3) EUR. J. APP.
PHYSIOLOGY 254 (1993). Based on her training and experience, Hopkins saw Senese exercise a
level of physical restraint that she deemed excessive, and she had a convaisait the proper
level of forcerequired to physically restrain a young stuggiven the relative size and strength
of the teacher and student.

Thethird remark occurre@fter Hopkins witnessed the Plaintiff in a stall with one of his
male students. When Hopkins inquired as to the situation, the Plaintiff explainduketfetdle
aides were uncomfortable taking this particular student to the bathréomhat time, Hopkins
told the Plaintiff, “[JJust as | would tell anybody, please step into thehblg®f the bathroom
and not be in the stall with him because, again, yquiteng yourself at risk as misinterpretation

as to why you're in the stall with him.While the Plaintiff does not recall this incident, he does
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not deny it. The following year, in the same conversation as the first twmeots, Hopkins
reminded Senedbat “it was inappropriate for a man to take a student to the bathrobhese
remarks are only tangentially related to gender, and there is no evidenceenditethat they
were made in a context that can be construed as related to the Districisre@aking process
that resulted in the adverse employment actions.

Further, hese three comments &o® vague to demonstrate a discriminatory state of mind.
See Witkowich v. Gonzalestl F. Supp. 2d 572, 585.D.N.Y. 2008) (deciding that a comment
was “simpl too vague, and too susceptible to any number of benign meanings, to constitute
evidence of ... discrimination”). “Nor do these comments rise to the legal of ivevéetid to be
sufficient to constitute discriminatory intent in this circuitRodriquez-@oss v. SessioniNo.
3:16cv-00633 2018 WL 3213290, at *15 (D. Conn. June 29, 2018) (collecting cases). The Court
cannot conclude that these comments demonstrate an inference of discrimination.

The Plaintiff's claim that there is an inference of discrimination is also urtdgyc¢he fact
that Lonergan, the Superintendent who suspenddélaiff and recommended hisrmination,
is a man. “Courts draw an inference against discriminationeather grson taking the adverse
actionis in the same protected class as the effected emploBafer v. Spanish Broa&ys.,
Inc., No. 04 Civ. 8393, 2010 WL 2813632, at *11 (S.D.N.Y. July 12, 2Gic®@ord Morris v. N.Y.
City Dept of Sanitation No. 99 Civ. 4376, 2003 WL 1739009, at *7 (S.D.N.Y. Apr. 2, 2003)
(“Where all decisiormakers are members of a plaintiff's protected class, courts have found an
inference against discriminatory intent.”).

Finally, Senese’s disagreement with the District regarding therenatf his conduct is
irrelevant for the purposes of his discrimination claim as long as the Distriatd@at faith belief

that his conduct was inappropriat8ee Hargett v. N.Y. City Transit Aytd40 F. Supp. 2d 450,
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475-76 (S.D.N.Y. 2009)aff'd sub nomHargett v. Metro. Transp. Auti381 F. App’x 12 (2d Cir.
2010). The District, as the Plaintiffs employer, has the ability to suspend oinaéenan
employee based on subjective business judgments, as long as they are not diggriminat
Therefae, the Plaintiff's arguments concerning Chudyk’s alleged desire to replacerhihe
disagreements with Hopkins on the proper CPI techniqudr@levant,as Senesd&as not
submitted any evidence to demonstrate that their conduct was motivated becasigendlér.

Accordingly, Senese, has failed to establighima faciecase of discrimination.

2. Whether the District has a Legitimate, NonDiscriminatory Explanation

Assuming, arguendo that Senese could establish peima facie case of gender
discrimination regalidg his suspension artgrmination, it would be the Distrist burden to
demonstrate a legitimate, ndmscriminatory reason for those actions. To do this, the Defendants
argue that Senese was suspended and ultimately terminated because of a serieasof ser
allegations regarding the mistreatment of students, which was reported bylareitiployees.
“[Clourts have consistently held that they may not seaqueks an employer’s natiscriminatory
business decisions, regardless of their wisdom, unless iheactual evidence that they were
motivated by discriminationFederal courts do not hold a roving commission to review business
judgments.” Peters v. Mount Sinai HospgNo. 08 Civ. 7250, 2010 WL 1372686, at *9 (S.D.N.Y.
Mar. 30, 2010)¢iting Montanav. First Fed. Sav. & Loan Ass'869 F.2d 100, 106 (2d Cir. 1989)
As the Dstrict hasproffereda legitimate, nosdiscriminatory reason for the Plaintiff’'s suspension
and termination, the Court next considers whether they were pretextual.

3. Whether the District’'s Reasons are Pretextual

Once the Court determines that thistbict hasproffered a legitimate, nediscriminatory

reason, the Plaintiff must introduexidence from which a reasonalpliry could decide, by a
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preponderance of the evidence, thiatdmination played a role in the Districté&lverse actions.
See Holcomp521 F.3d at 14{*"We now ask whether, without the aid of the presumption, [the
plaintiff] has raised sufficient evidence upon which a reasonably jury couldudenby a
prepondeaince of the evidence that the decision to fire him was based, at least in part, on the fact
that his wife was black.”) In the Second Circuit, a “plaintiff is not required to show that the
employer’s proffered reasons were false or played no role in the emplogieeesion, but only
that they were not the only reasons and that the prohibited factor was at ledsherimotivating
factors.” Id. at 138 €iting Cronin v. Aetna Life Ins. Co46 F.3d 196, 203 (2d Cir. 1995)ht
this stage, “[c]onclusgrand speculative allegations will not suffice to demonstrate discriminatory
intent.” Henny v. New York Stat842 F. Supp. 2d 530, 553 (S.D.N.Y. 2012). Here, “[a] court
may reconsider evidence presented to find an inference of discrimination at tteefpcie stage.”
Ingenito v. Riri USA, In¢gNo. 12CV-2569, 2013 WL 752201, at *12 (E.D.N.Y. Feb. 27, 2013);
see also Back v. Hastings on Hudson Union Free Sch, B&&.F.3d 107, 124 (2d Cir. 2004)
(“[T]he plaintiff may, depending on how strong it is, rely upon the same evidence thatisen
her prima facie case, without more.”). However, “[tlhe burden of establishingxpiethigher
than that required to establish a prima facie case of discriminaGands v. Hempstead Union
Free Sch. Dist.149F. Supp. 3d 300, 328 (E.D.N.Y. 2015).

The Plaintiff’'s primary argument is that the investigation was “little more than a witch
hunt.” The Court disagrees. The District’s investigation was not limited to HopkinSlaudyk,
as the Plaintiff contends. dRycki interviewed Hopkins, Chudyk, RidgfolzhauserGlover and
Camara Glover and Camara never observed the Plaintiff engage in any inappropriate behavior.

However, Chudyk, Holzhauser, Rider, and Hopkins did observe such behavior. The Plaintiff has
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notaccused either Holzhauser or Rider of either discriminatory or persored.blde does accuse
Hopkins and Chudyk as having “discriminatory or personal bias” against him.

Title VIl does not prohibit adverse employment actions motivated by persoses;bia
forbids adverse employment actianstivated by discriminationlt is wholly irrelevant whether
either had personal biases against Senkgaccusations that Chudyk harboreewill toward
the Plaintiff for receiving a job offer over her have no bearing ditle VII cause of action As
noted above, the Plaintiff has introduced no evidence that Chudyk’s allegdtiwhs motivated
by discrimination Further, as discussed abo®snese’s accusations of discriminatory biases
against Hopkins are baseless. Lonergan properly placed Senese on atiméisave while the
District conducted a thorough investigation as to the serious, distressing iacsuagainst him.

None of thefour stated reasons for the Plaintiff's termination were pretext for his
termination. Senese relies heavily on his CPI certification, mgghat Hopkins’ andlonergars
“lack of knowledge of current CPI techniques does not allow them to properlg as$daintiff's
interactions with students.” This assertiorersoneous The District's administration is called
upon to evaluate and discipline teachers who are certified in a variety of subgagts,and
techniques Administrators, like other manageor executives, use their training and experience
to assess situations anthke appropriate decisions. stthool districtsonly allowedthose with a
current certificationn everypertinentsubject or techniquassessr provide feedback regardiag
given situation school districts around the country would be Mfth empty administration
buildings. Moreover, Hopkins had received CPI training in the pasiwev¥er, her certification
had lapsed at the time she discussed CPI techniques with the Plaintiff. Sheqgsdlifigd, as an
experienced administrator with prior CPI training to view such a situation etedndne ifa
situationis improper.

33



Even if the Court agreed with the Plaintiff, and discounted everything that didmet c
from a current CPI instructor as “conjecture and speculation,” the glaringfilasidence that the
District's actions weredue to gender discriminatioremains. If the Defendants and other
witnesses were ignorant as to the proper CPI training, and overreacted wheiitrieeged the
Plaintiff throughout his tenure at the District, then they were uninformetnecessarily
prejudiced. The Plaintiff would have this Court degyardall the witnesses and participantghis
investigation merely because they lacked a current CPI certification ahtheltie Court refuses
to do so.

As this Court stated above, Senese has offered no evidence that his suspension or
termination was the byproduct of discriminatigkccordingly,the Plaintiff’'sdiscriminationclaim
under Title VIl is dismissedith prejudice.

C. TITLE VII RETALIATION CLAIM

Under Title VII, it is unlawful for an employer to discriminate against an emplogesise
that employee “has opposed any practice made an unlawful employment practibes b
subchapter, or because he has made a charge, testified, assisted, or pdriicgat manner in
an investigation, proceeding, or hearing under this subchapter.” 42 U.S.C. §3@)0see
Hicks 593 F.3d at 166. Thus, an employer is barred “from takimaerially adverseaction
against an employee because the employee opporddct that Title VIl forbids athe employee
otherwise engaged in protected activitylepperwien v. Entergy Nuclear Operations, Ji663
F.3d 556, 56468 (2d Cir. 2011)citing Burlington N. & Santa Fe Ry. Co. v. Whi&!8 U.S. 53,
56, 59, 126 S. Ct. 2405, 165 L. Ed. 2d 345 (2p06)

In adjudicating Title VIl retaliation claims, courts use tdeDonnell Douglas Corp.
burdenshifting framework. See Jute v. Hamilton Sundstrand Co#®20 F.3d 166, 173 (2d Cir.
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2005). In order to presenfpaima fecie case of retaliation under Title VII, Senese must establish
“(1) that [he] participated in an activity pretted by Title VII, (2) that [his] participation was
known to [hislemployer, (3) thaihis] employer thereafter subjected [hito] a materially dverse
employment action, and (4) that there was a causal connection between the protediedral
the adverse employment actionKaytor v. Elec. Boat Corp609 F.3d 537, 552 (2d Ci2010).
As with Title VIl discrimination claims, “the allegatienn the complaint need only give plausible
support to the reduced prima facie requirements that arise Miedannell Douglasn the initial
phase of a Title VII litigation. Littlejohn, 795 F.3d at 316accord Jute 420 F.3d at 173 (“In
determiningwhether this initial burden is satisfied in a Title VII retaliation claim, the cowtes

in evaluating a summary judgment request is to determine only whetherrgaoffidmissible
evidence would be sufficient to permit a rational finder of fact to afestaliatory motie.”). A
prima faciecase of retaliation is established when “a retaliatory motive @layart in adverse
employment actions toward an employee, whether or not it was the sole caosgtbve v. Sears,
Roebuck & Cq.9 F.3d 1033, 1039 (2d Cir. 1993).

If the employeecan satisfy the initial burdem,“presumption of retaliation” ariseand the
burden shifts to the defendant to articulate a legitimateretatiatory reason for the given adverse
employment actionZann Kwan v. Andak Grp. LLG 737 F.3d 834, 845 (2d Cir. 2018)icks v.
Baines 593 F.3d 159, 166 (2d Cir. 2010j.the employer produces evidence of afmetaliatory
justification, then the employee must “show that retaliation avdmitfor’ cause of the adverse
action, and not simply ‘aubstantial’or ‘ motivating factar in the employers decisiofi or that the
employer’s reason was pretextuddl. (citing Nassar 570 U.S. aB60. However, “if the ecord
conclusively reveal[s] some othe&gndiscriminatory reason for the employer’s decision, or if the

plaintiff create[s] only a weak issue of fact as to whetheretmployer’s reason [i]s untraad

35



there [i]s abundant and uncontroverted independent evidence that no discrimination ha[s]
occurred,” the employer is entitled to judgment as a matter of Reeves530 U.S. at 148.

1. Whether the Plaintiff has Establisheda Prima Facie Case of Retaliation

Senese’s retaliation claims are basedhignsuspension on April 30 201&is termination
on Augusts 2015,as well as the filing of a report with the Suffolk County Police Department o
May 8, 2015 and the notification of the NYSED on May 11, 2015. He alleges that those acts wer
taken in retaliation for an alleged conversation between Senese and Rozyakokhalate on
April 27, 2015 and the May 4, 20EEOC Charge

The Defendants assert that fRintiff's conversation with Rozycki on April 27, 2015
does not constitute a protected activity. The Court agrees.

Under Title VII, a plaintiff is not required to demonstrate that the conduct being opposed
is unlawful, merely that he has a reasonable beliefrthatas opposing a practice prohibited by
Title VII. SeeKessler v. Westchester Cty. Dep’t of Soc. Seféd. F.3d 199, 210 (2d Cir. 2006)
(“As to the ‘protected activity’ element of a Title VII ... retaliation claim, giaintiff need only
‘have had a ga faith, reasonable belief that he was opposing an employment practice made
unlawful by Title VIL” (quoting McMenemy v. City of Rochest&41 F.3d 279, 285 (2d Cir.
2001))); Rosioreanu v. City of N.Y526 F. App’x 118, 120 (2d Cir. 2013) (“Hjplicit in the
requirement that the employer [was] aware of the protected activity is the regpiirdrat the
[employer] understood, or could have reasonably understood, that the plaimiifffdaints,
constituting the protected activity, were based on condrattifited by Title VIL” (quoting
Galdieri-Ambrosini v. Nat'l Realty & Dev't Cord.36 F.3d 276, 29@2d Cir.1998)));,La Grande
v. DeCrescente Distrib. Co370 F. App’x 206, 212 (2d Cir. 2010) (“It is waktablished that a

‘plaintiff may prevail on alaim for retaliation even when the underlying conduct complained of
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was not in fact unlawful so long as he can establish that he possessed a goodcsaitiabie
belief that the underlying challenged actions efémployer violated [the] law.{quoting Treglia
v. Town of Manlius313 F.3d 713, 719 (2d Cir. 2002))).

ThePlaintiff’'s complaintof discriminationis not required to be a formal one; it may also
be informal. SeeCruz v. Coach Stores, In@02 F.3d 560, 566 (2d Cir. 2000[T]he law is clear
that opposition to a Title VII violation need not rise to the level of a formal comphagrter to
receive statutory protection, this notion of ‘opposition’ includes activities sachmaking
complaints to management, writing critical letters to customers, protesting agsdnishication
by industry or by society in general, and expressing supportwbdders who hae filed formal
charges’” (quoting Sumner v. U.S. Postal Ser899 F.2d 203, 209 (2d Cir. 1990)pumney 899
F.2dat209 (explaining that a protected activity includes not only formal complaints, botrtiaf
protests of discriminatory employment practices, including making complaintsrtageraent
writing critical letters to customers, protesting against discrindndiy industry or by society in
general, and expressing support ofwmarkers who have filed formal chardgs “However, such
informal complaints must be sufficiently specific to make it clear that the employaasaining
about conduct prohibited byitle VII. Generalized complaints about a supervisor’s treatment are
insufficient.” Riscq 868 F. Supp. 2d at 110 (citiRpjas v. Roman Catholic Diocese of Rochester
660 F.3d 98, 108 (2d Cir. 2011)).

In the instant cas¢he Plaintiff contends that on April 27, 2015, the Plaintiff spoke with
Rozycki regarding his conversation with Hopkins earlier that dégneseapproached Rozycki
while on the way to the restroom, and according to his deposition,

| had brought up what [Hopkins] had said, and [Rozys&ifl she knew about it,

that [Hopkins] had brought it up to her days before, and that her advice was that
since [Hopkins] witnessed the incident that she should come talk to me. ... | said
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[to Rozycki], I don’t believe | did anything wrong, and | said that you had seen me
in crisis before, have you ever seen me do anything that you would construe as, you
know, the allegations of [Hopkins]. She said no.

In the Court’s view, His conversation fails to satisfy the “protected activity” requirement
of his prima facie case. Senese merely informed Rozycki about the conversation he had with
Hopkins. In his conversation with Rozyckie did not contenthat any of Hopkins’ comments
were inappropriate or discriminatory. Therefore, Rozycki could not have rédgsonderstood
this to bea complaintabout gender discrimination. Senese did not demonstrate that he “had a
good faith, reasonable belief that [he] was opposing an employment practieeumawful by
Title VII.” Kelly v. Howard I. Shapo & Assocs. Consulig Eng'rs, P.C.716 F.3d 10, 14 (2d
Cir. 2013) (quotindicMenemy241 F.3d at 285)His lack of specificity prevented the employer
from being “on notice” that Senese believed he was being discriminated against misloé tia
gender. Healthcare Exch Inc. v. Global Healthcare Exch., LL&@70 F. Supp. 2d 345, 357
(S.D.N.Y. 2007) (“[A]mbiguous complaints that do not make the employer aware of alleged
discriminatory misconduct do not constitute protected activititing Ramos v. City of N.YNo.

96 Civ. 3787(DLC), 1997 WL 410493, at *3 (S.D.N.Y. July 22, 1997))

Therefore, the Court finds that the April 27, 2015 conversation with Rozycki does not
constitute a protected activity for the purpose of demonstratprgre faciecase of retaliation.

The May 4, 201EEOC Chargés the only action that constitutes a protected activity in this matter.
Seee.g, BowenHooks v. City of N.Y13 F. Supp. 3d 179, 223 (E.D.N.Y. 2014).

Accordingly, the Plaintiff has establishegrana faciecase with respect to Senese’s EEOC
Charge.

2. Whether the District had a Legitimate, Non-Retaliatory Explanation

Even assuming the Plaintiff establishgwiana faciecase with respect to both the EEOC
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Charge and his conversation with Rozycki, the District has offered a legtimatretaliatory
reason for the adverse actionsOnte the plaintiff has made such a prima facie showing, the
burden shifts to the employer to come forward with a nondiscriminatory reason forcigierde
not to hire the plaintiff Vivenzio v. City bSyracuse611 F.3d 98, 106 (2d Cir. 2010The
District claims that the investigation that began on April 30, 204#ch yielded reports from
various employees of alleged inappropriate activity in the classpoorided that legitimate, nen
retaliatory eason to file a report with the Suffolk County Police Department, notify the NYSED
as well as, suspend and ultimately terminate SerHEsis.investigation, which was conducted by
multiple supervisors, resulted in a variety of disturbing accusationsinomerous fellow teachers
against a probati@ary employee The District has satisfied its burden of production in articulating
a non-retaliatory reason for the adverse actions taken against the Plaintiff.

3. Whether the Plaintiff has Established ButFor Causation

As the District has presented sufficient evidence tsfyatie second step, the burden shifts
back to the Plaintiff to establish that but for his protected activities, the Distri¢t wotihave
taken adverse action against him.

“Title VII retaliation claims must be proveatcording to traditional principles of bfdr
causation. ...This requires proof that the unlawful retaliation would not have occurred in the
absence of the alleged wrongful action or actions of the emplofassar 570 U.S. at 36Gsee
also Delaney v. Bnk of Am.Corp, 766 F.3d 163, 169 (2d Cir. 2014) (explaining that but for
causation “is not equivalent to a requirement that [gender] was the empmaijeconsideration,
but rather thiathe adverse employment actigrwould not have occurred without (emphasis in
original)); Kwan, 737 F.3d at 845 (“[A] plaintiff alleging retaliation in violation of Title VII must

show that retalion was a ‘buffor’ cause of the adverse action, and not simply a ‘substantial’ or
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‘motivating’ facta in the employer'slecision.” (citing Nassar 570 U.S. at 36)); Leacock v.
Nassau Health Care CorpNo. 08-€V-2401(DRH), 2013 WL 4899723, at *11 (E.D.N.Y. Sept.
11, 2013) (“[D]uring the final stage of the burden shifting franwek, the plaintiff must show that
retaliaton was a bufor cause of the adverse employment actiogubfingDall v. St. Catherine
of Siena Medical Ctr.No. 1:CV-0444 (MKB), 2013 WL 4432354, at *22 n.15 (E.D.N.Y. Aug.
14, 2013)). This may be accomplished “by demonstrating weaknesses, imjlidasib
inconsistencies, or contradictions in the employer’s proffered legitimategtabatory reasons
for its action.” Kwan, 737 F.3d at 846. “It is not enough that retaliation wesilbstantial’ or
‘motivating factorin the employer’s decisioh Vega 801 F.3d at 90-91.

The Plaintiff proffersfour arguments to attempt to establish a causal connedtion:
temporal proximity; (2 theinvestigation andllegationsare speculative; {3onergan allegedly
changed his mind about reporting thigegations to the authorities following hisceipt of the
EEOC Chargeand (4) a board member’s conversation with a teacher

Initially, the Plaintiff cannot meet his burden to show causation using tempoxrainjty
at the pretext stagel-urthermorean examination of temporal proximity yields major defects in
the Plaintiff's claim. Senese was suspended in April 30, 2015 and was terminatedust 3
2015, while his EEOC Charge was sent on May 4, 2015 and received on May 5, 2015. When
Senese filed his EEOC Charge in early N2@y 5, the District’s disciplinary process regarding his
alleged inappropriate classroom behavior had already begun. At thaSemese had already
been suspended as a result of his alleged actions, and the District investigatwelunderway.
Since the evidence demonstrates that the suspension occurred prior to the prctiediedhee

Plaintiff cannot establish causation regarding his suspension.
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Further, the record demonstrates that the District took steps to investigalleghtoams
prior to any knowledge of the EEOC Charge. “Where timing is the only basisdaina of
retaliation, and gradual adverse job actions began well before the plaintiff hashgaged in any
protected activity, an inference of aBation does not arise.Slattery v. Swiss Reinsurance Am.
Corp., 248 F.3d 87, 95 (2d Cir. 2001). While Senese’s termination was finalized after the EEOC
Charge, the District haalreadytaken steps to discharge Senese as a probationary emipidyee
the EEOC Charge was filedThe District's actions to begin the process of terminating his
employment before he engaged in protected activity precludes the Plamtiffrelying on
temporal proximity to satisfy causatioBeeClark Cty. Sch. Dist. \Breeden532 U.S. 268, 272,

121 S. Ct. 1508, 149 L. Ed. 2d 509 (2001) (“[P]Jroceeding along lines previously contemplated,
though not yet definitively determined, is no evidence whatever of causality.ordingly, the
Plaintiff's first argumentbased on temporal proximity, is insufficient.

Next, the Plaintiff contends that the investigation yielded only speculativesroborated
allegations As discusseduprain Section 11.B.3the Plaintiff cannot satisfy his burden to show
that the District’s investigation, eitherqmedurally or substantively, petextual. His reliance on
the speculative assertion that the investigation was “a witch hunt” andeheastiiting allegation
were contrived is insufficientSee generally Ozembhoya v. Edison Parking Cdtp. 02CV-
10057, 2007 WL 2593008, at *7 (S.D.N.Y. Sept. 7, 2007) (“An employer may sustain its
employment decision without showing that the information on which it reliétd investigation
was correct, but only that it reasonably relied on such informatioftig. Plaintiff failed to create
a triable issue of fact regarding the integrity or results of the investigaiihere is no evidence
in the record that Senese tbhéstrict’s investigation was compromised eitHs¥cause othe

Plaintiff's gender or any of the alleged protected activities.
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Senesdurther alleges that Lonergan allegedly stated that he changed his mind about
reporting the allegations to the authadtifollowing his receipt of the EEOC Charge. Thstixt
hasprovided a legitimate, neretaliatory reason for any “change of heart” by Lonergan. On May
8, 2015, Lonergan met with Powers, the District's general counsel. In this mé&simers told
Lonergan, “[t]his is a very serious matter. This needs to be communicateel 8ate and the
police department.”Later that day, the District filed a report with the Suffolk County Police
Department, and three days later, it notified of the NYSIERe Plaintiff counters that the District
knew of the EEOC Charge prior konergars meeting with Powers, or either case of reporting
the allegations to the authoritietlowever, as previously addressed, mere temporal proximity is
insufficient at the preixt stage. The Plaintiff points td_onergars deposition as evidence of
causation. The Court examined Lonergan’s deposition in its entirety and concludes tha
reasonabléactfinder could conclude that Lonergan decided to report the Plaintiff's behavior to
the authorities based on the filing of the EEOC Charge.

Finally, in his opposition papers, the Plaintiff points to a conversation between a colleague
and Loguercio, a member of the Longwood Central School District Board of ExtuGatistees,
where Loguecio informed $montonthat in his opinion;‘it would not be in Plaintiff's best interest
to file a lawsuit or action against Longwood as it would ensure his termination.’e\dow is
undisputed that Loguercio never informeasherganof this conversation ahit is not #leged that
Loguecio discussed this with any other board member. While it was unwise for cagter
discuss a potéial situation which mighendup before the board, it was not the “but for” reason
for Senese’sermination.

The Plaintiff has féed to produce any evidence that would allow a reasonable factfinder

to conclude that any of the District’s proffered reasons for its adverse johsaate pretextual.
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The Court cannot conclude that but for Senese’s conversation with Rozycki arithdpisffthe
EEOC Charge, the District would not have suspended or terminated him nor woulthtigey
alertedthe authorities as to the allegatiorfere is no such evidence in this case.

As such, the Plaintiff’s retaliation claim under Title VIl is dismisgeth prejudice.
D. NYSHRL CLAIMS

The Plaintiff also brings claims for gender discrimination and retaliation uneer th
NYSHRL. “[C]laims brought under [NYSHRL] are analytically identical to claibrought under
Title VII.” Rojas 660 F.3dat 107 n.10 (internal citations omitted). The Court must determine
whether to retain jurisdiction over the NYSHRL claims now that the Title VII claiave heen
dismissed A district court “may decline to exercise supplemental jurisdiction” if it “has idseal
all claims over which it has original jurisdiction.” 28 U.S.C. § 1367(c)(B).employing its
discretion, the district court balances the “values of judicial economy, cemeenifairness, and
comity.” CarnegieMellon Univ. v. Cohill 484 U.S. 343, 350, 108 S. Ct. 614, 98 L. Ed. 2d 720
(1988). In the Second Circuit, “when the federal claims are dismissed the state siaiaid be
dismissed as well.Tn re Merrill Lynch Ltd. P’Ships Litig.154 F.3d 56, 61 (2d Cir. 1998) (internal
citations andjuotations omitted).’Although this is not a mandatory rule, the Supreme Court has
stated that ‘in thesual case in which all fede#aw claims are eliminated before trial, the balance
of factors ... will point toward declining jurisdiction over the remig statelaw claims.” Id.
(citing Cohill, 484 U.S. at 350 n)7 As the Supreme Court noteddnited Mine Workers v. Gibbs
“[n]eedless decisions of state law should be avoided both as a matter of comity ammhdtepr
justice between the parties, psocuring for them a surdooted reading of applicable law.” 383

U.S. 715, 726, 86 S. Ct. 1130, 16 L. Ed. 2d 218 (1966).
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As this Court ha dismissed the Plaintiff'federal claims, the Court declines to exercise
supplementajurisdiction over the Plairfi's state law claimsSee28 U.S.C. § 1367(c) (“The
district courts may decline to exercise supplemental jurisdiction over a claim..the district
court has dismissed all claims over which it has original jurisdictionM&jrus v. AT&T Corp.
138 F.3d 46, 57 (2d Cir. 1998 urgess v. Sharro¢83 F.3d 134, 138 (2d Cir. 1994 astellano
v. Bd. of Trs. of Police Officers' Variable Supplements FO8@ F.2d 752, 758 (2d Cir. 1991).
Accordingly, Gaimsll, 1V, V, VI, and VIl are dismissed without prejudice.

[ll. CONCLUSION

For the reasns ®t forthabove, theDefendantsmotion for summary judgment pursuant
to Rule 56s grantedas to the Plaintiff's Title VII claims (Claims | and)ll The remainder of the
Plaintiff's claims are dismissed without prejudice.

The Clerk of the Court is respectfully directed to close the case.

It is SO ORDERED:
Dated:Central Islip, New York
August 3, 2018

/s/ Arthur Bpatt

ARTHUR D. SPATT

United States District Judge
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