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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

MEMORANDUM AND ORDER
-against 16-CV-00145 (JMA)(AYS)

KINAN NIMEH, GUNN ALLEN FINANCIAL,
EVEREST SPECIALTY UNDERWRITERS, LLC,
PERSHING, INC., MATTHEW PHOTIS
JOAN SWARTZ,
Defendars.

AZRACK, United States District Judge:

On January 7, 2016ro se plaintiff Robert H. Ajamiancommenced this actioagainst
Kinan Nimeh(“Nimeh’), Gunn Allen Financial“Gunn Aller?), Everest Specialty Underwriters,
LLC (“Everest), Pershing Inc. (“Pershing”) Matthew Photis(“Phots”) and Joan Swartz
(“SwartZ’ and collectively, “Defendant’) purporting to allege claims of securities fraud.
Accompanying the complaint is an application to prodaddrma pauperis.

Upon review of the declaration in support of the application to praodedma pauperis,
the Court finds thatlpintiff is qualified to commence this action without prepayment of the filing
fee. See28 U.S.C. 81915(a)(1). Therefore gntiff's request to proceeih forma pauperisis

graned However, for the reasons that follow, the Complaistidgssponte dismissegursuant to

28 U.S.C. §1915(e)(2)(B)(ii).
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BACKGROUND!?

Plaintiff s sparse handwritteromplaintis submitted on the Court’s general complaint
form. Plaintiff alleges that he seeks to invoke this Court federal questlmacsunatter
jurisdiction {d. 7 11.B), and alleges that his claims arise under the “1934 SEC Act for antifraud
Insurance must be supeoned they are outside New York State. Other partieseessewitive
outside New York State and must be supeonadt”)

According to the complaint, from 20GFhArough 2013Nimehwas the “broker resporide
for continuing errors  (Id. T 1l.B.) In its entirety, plaintiff alleges the follow facts:

Kinan Nimeh was engaging iboiler room activity securities fraud, churning,

excessive margs) unsuitability, unauthorized, breach of contract, breach of New

York State common lavpenny stocks. Kinan Nimeh committed gross negligence

and indifference to my retirement Keough accounts could caseales$ his firm

Gunn Allen did not monitor is activities as controlling agent. My friend Tony

Boncordo Iat $35,000 and friend Eric Voltcero lost $6,00Roger Ajamian, Eric

Voltcero, and Tony Boncordo saw what happened was gross negligence and

indifference to respect properties value.

(Id. § lII.C.) In the space on the complaint form that calls for a description ofngunyes
sustained, plaintiff #&ges:“This wasboiler roomactivity it was done deliberately to fraud people

at the SEC discovered in thier investigation. Bad brokers were involved like KimeathMho

could care a less for anyone. Kinan Nimeh profitted by peddling penny stottkesSEC

! The following facts are taken from Plaintiff's Complaint and are presumed taiddoir the
purpose of this Memorandum and OrdeRlaintiff's allegations have been reproduced here
exactly as they appear in the Complaint. Errors in spelling, punctuation, ant@réave not
been corrected or noted.



confirmed! (Id. 1 1V.) For relief, Plaintiff seeks to recover a damages award

.. .of $90,000for these deliberateatnagesriminal boiler room activity just to
make commission by excessive margins and penny stocks. | am a retsed pe
on limited income and 1934 SEC Aantifraud prohibits this activity this is
suppose to be conservatiyévested. . .

(1d. V)

DISCUSSION

l. In Forma Pauperis Application

Upon review of faintiff’s declaration in support of higpplication to proceeth forma
pauperis, the Court finds thatl@intiff is qualified to commence this action without prepayment of
the filing fees. See 28 US.C. § 1915(a)(1). Thereforeamtiff's request to proceenh forma
pauperisis granted.

Il Standard of Review

Pursuant to than forma pauperis statute, 28 U.S.C. 81915, a court must dismiss an action
if it determines that it “(i) is frivolous or malicious, (ii) fails to state a claim upon wialkéf may
be granted, or (iii) seeks monetary relief from a defendant who is immune fromesath r28
U.S.C. 8§ 1915(e)(2)(B). The Court must dismiss the action as soon as it makes such a
determination.
Pro se submissions are afforded wide interpretational latitude and should be held “to less

stringent standards than formal pleadings drafted by lawyers.” Hainesnen<404 U.S. 519,

520 (1972) fper curiam); see alsdBoddie v. Schnieder, 105 F.3d 857, 860 (2d Cir. 1997). In

addition, the court is required to read the plaitgtiifo se complaint liberally and interpret it as

raising the strongest arguments it suggedisited States v. Akinrosotu, 637 F.3d 165, 167 (2d

Cir. 2011) per curiam) (citation omitted); Harris v. Mills572 F.3d 66, 72 (2d Cir. 2009).




The Supreme Court has held tipab se complaints need not even plead specific facts;
rather the complainant “need only give the defendant fair notice of what thiaim icand the

grounds upon which it rests.” _Erickson v. Pardus, 551 U.S. 89, 93 (2007¢d. R. Civ. P. 8(e)

(“Pleadings must be construed so as to do justice.”). Howepeo,se plaintiff must still plead

“enough facts to state a claim to relief that is plaleson its face.” Bell Atlantic Corp. v.

Twombly, 550 U.S. 544, 570 (2007). “A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thdéetidadeis liable for

the misconducalleged.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (citations omitted). The

plausibility standard requires “more than a sheer possibility that a ddeferhas acted

unlawfully.” 1d. at 678. While “detailed factual allegations™ are not required, “[a] pleadin
that offers ‘labels and conclusions’ or ‘a formulaic recitation of thenehts of a cause of action
will not do.” Id. at 678 (quoting Twombly, 550 U.S. at 555).

1R Pleading Requirements of Rules 8 and 9 of the Federal Rules of Civil Procedure

Rule 8 of the Federal Rules of Civil Procedure requirasdlpleading contaimter alia,
“a short and plain statement of the claim showing that the pleader is entitled t6 rélesf. R.
Civ. P. 8(a)(2). Rule 8s pleading requirements are intended to givedétfendant “fair notice of

what the claim is and the grounds upon which it resBtira Pharms., Inc. v. Broudo, 544 U.S.

336, 346 (2005) (quotinGonley v. Gibson, 355 U.S. 41, 47 (1957), overruled in part on other

grounds byTwombly, 550 U.S. 5411 The United States Supreme Court instructs Bde 8

“‘demands more than an unadorned,-deéendant-unlawfulljharmedme accusation.” Igbal,
556 U.S. a678. A complaint must contain “sufficient factual matter, accepted as true, to state a
claim to relief that is plausible on its faceld. A “plaintiff’ s obligation to provide the grounds

of his entitle[ment] to relief requires more than labels and conclsisaod a formulaic recitation



of the elementsf a cause of action will not do. . . Factual allegations must be enough to raise a
right to relief aboe the speculative level. Twombly, 550 U.S. ab55 (internal quotation marks
and citations omitted).

Because plaintiff's complaint involves allegations sounding in fraudcahgplaint must
also comply with pleading requirements set forth in Federal Rule of Civil Prec@()t When
a complaint alleges fraud, “Rule 9(b) requires that allegations of fraud be pleatied

particularity.” Harsco Corp. v. Segui, 91 F.3d 337, 347 (2d Cir. 19889);alsd-ed. R. Civ. P.

9(b) (“In alleging fraud or mistake, a party must state with particularity bleeinostances
constituting fraud or mistake. Malice, intekihowledge, and other conditions of a person’s mind
may be alleged generally.”). This means that the compiaiast (1) detail the statements (or
omissions) that the plaintiff contends are fraudulent; (2) identify the spe@kstate where and
when tle statements (or omissions) were made; and (4) explain why the stateamentssgions)

are fraudulent. Sequj 91 F.3d at 34%ee alsderner v. Fleet Bank, N.A., 459 F.3d 273, 290 (2d

Cir. 2006) The policy behind Rule 9(b) ister alia, “to provide a defendant with fair notice of
plaintiff's claim, [and] to safeguard a defendasmtreputation from improvident charges of

wrongdoing” Acito v. IMCERA Group, Inc., 47 F.3d 47, 52 (2d Ci995)(internal quotation

marks and citation omitted)
Rule 8's general pleading requirement and Rule 9(b)’s particularity exgeit must be

read together.__Ouaknine v. MacFarla@@7 F.2d 75, 79 (2d Cit990) (stating that “Rule 9(b)

. must be read together with Rule 8(a) which requires only a ‘sindrtplain statement’ of the

claims for relief”);Credit & Fin. Corp. v. Warner & Swasey Co., 638 F.2d 563, 566 (2d.2%1)

(same) These two rules have been read together to mean that a plaintiff need not plead

evidentiary details See, e.g.In re Sdolastic Corp. Sec. Litig., 252 F.3d 63, 72 (2d. Cir. 2001).
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However, “[tjo pass muster under rule 9(b), the complaint must allege the tice,gpaaker, and
sometimes even the content of the alleged misrepresenitatfonaknine 897 F.2d at 79c{ting

DiVittorio v. Equidyne Extractive Indus., IndB22 F.2d1242, 1247(2d Cir. 1987) (additional

citation omitted). Although scienter need not be alleged with great specifi@gck v.

Manufacturers Hanover Trust C&20 F.2d 46, 50 (2d Cir.1987here nust be some factual

allegations in support antent.

This pleading standard applies evenpt@ se litigants. While the special leniency
afforded topro se civil rights litigants somewhat loosens the procedural rulesrgmgthe form
of pleadingsit does not completely relievepao se plaintiff of the duty to satisfy the pleading
standads set forth in Federal Rd®f Civil Procedure 8 and 9SeeVega v. Artus, 610 F. Supp.

2d 185, 196 & 189 (N.D.N.Y. 2009) Wilson v. Dalene, 699 F. Suppd 534 (E.D.N.Y. 2010)

(dismissingpro se plaintiff's securities fraud claims for failure to comply with Federal Rile o
Civil Procedure 9’s requirements).

Here, as is readily apparent, plaintiff's complaint fails to conform witldbairements of
Rules 8and 9 The complaintloes not include allegations against any of the defendants other
than Nimeh and Gunn Allen, and thpase allegations against these defendéaltgo attribute
any specific prohibited asto themmuch less any particularized @éions of unlawful conduct
Accordingly, plaintiff has failed to allege a plausible claim for relief and dbeaplaint is
dismissed pursuant to 28 U.S.C. § 1915(e)(2)(B)(ii).

V. Leave to Amend

Given the Second Circuit’'s guidance thapra se complaint should not be dismissed

without leave to amend unless amendment would be futile, Cuoco v. Moritsugu, 222 F.3d 99, 112

(2d Cir. 2000), the Court has carefully considered whether leave to amend is warraated her
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Upon such consideration, and in an abundance of caution, the Court gaaritf [@ave to file an
amended complaint Gven his references to the Securities Exchange Act of 1934898
Act”), 15 U.S.C. § 78j(b), plaintiff is advised that a securities fraud claim under the 19848
be brought within two years after discovery of the facts constituting thatien. 28 U.S.C. §
1658(b). The statute of limitations period only begins to run after “a reasonagpindplaintiff
would have discovered the facts constituting the violation, including scienierespective of

whether the actual plaintiff undertook a reasonably diligent investigation.tckM& Co. v.

Reynolds 559 U.S. 633, 6582010). In addition, as detailed abovesexurities fraud claim
requires that a “plairft must plead that the defendant, in connection with the purchase or sale of
securities, made a materially false statement or omitted a material fact, with sciedttrat the
plaintiff's reliance on the defendant’s action caused injury to the plintifee Ganino v.

Citizens Utilities Cq.228 F.3d 154, 161 (2d Cir. 2000) (collecting cases).

Any amended complaint shall be clearly labeled “Amended Complaint” and shall bear
docket number 8&-CV-00143JMA)(AYS) andshall filed with the Court within thirty (30)
days from the date of this Order. Plaintiffs amended @mplaint will replace his original
complaint. Therefee, all claims and allegationggmtiff wishes to pursue should be included in
his amendedamplaint. Ifplaintiff fails to file an amnended omplaint within the time llowed,
the omplaint $all be dismissed with prejudice pursuant to 28 U.S.C. § 1915(e)(2)(B)(ii) and
judgment shall enter. If plaintiff timely files an amended complaint it skeakktieved pursuant
to 28 U.S.C. § 1915.

CONCLUSION

For the reasons set forth above, plaintiff's application to prooekma pauperis
is granted, however the@mplaint issua sponte dismissed with prejudice for failure to state a claim
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pursuant to 28 U.S.C. 8915(e)(2)B)(ii). Plaintiff is granted leave to file an amended
complaint within thirty (30) days from the date of this Order.

The Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal from this
Order would not be taken in good faith and thereforforma pauperis status is denietbr the

purpose of any appealSeeCoppedge v. United States, 369 U.S. 438;48{1962). The Clerk

of the Court is directed to mail a copy of this Memorandum and Order podlse plaintiff.

SO ORDERED. /sl IMA
Joan M. Azrack
Dated: April 19, 2016 United States District Judge

Central Islip, New York



