Davidson v. Cunningham

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

N° 16-CV-01125(JFB)

RICHARD DAVIDSON,

Petitioner

VERSUS

SUPERINTENDENTCUNNINGHAM,

Respondent.

MEMORANDUM AND ORDER
August 29, 2017

JOSePHF. BIANCO, District Judge

On March 7, 2016Richard Davidson
(“petitioner” or “Davidson”) petitioned this
Court for a writ of habeas corpus, pursuant to
28 U.S.C. § 2254, challenging his conviction
in New York State Supreme Coutthé¢ “trial
court”) oneight grounds Following a jury
trial, petitioner was convicted of tHesser in-
cluded offenseof seconddegree assault
(New York Penal Law (“NYPL”")
§120.05[2]), two counts of secomtkgree
criminal possession of a weapon (NYPL
§265.03[1][b] and [3]), and attemptehird

L«T.” refers to the triatranscript. (ECF Nos.-I to %
2))

24g.” refers to the sentencing transcript. (ECF No. 7
1

degree assault (NYPL 8§8110/120.00(1))
(Resp. Aff, ECF No. 7, af] § see alsdl.!
1402-03.) On July2, 2013, the trial court:
(1) set aside the secodmttgree assault con-
viction pursuant to New York Criminal Pro-
cedure Law(“CPL") §330.30; (2 sentenced
petitioner to concurrenterms ofseven and
onehalf years and two and oimalf years of
postrelease supervision for the two weapon
possession convictions; af®) sentencegde-
titioner to time served for his attemptad-
sault conviction.$.2 at6, 23.) Subsequently,
the Suprem€ourt, Appellate Division, Sec-
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ond Department (“Appellate Division”) re-
versed the trial coud decision to set aside
the secondlegree assaulverdict andre-
mandedthe case to the trial court foesen-
tencing, People v. Davidsgnl122 A.D.3d
937, 938 N.Y. App. Div. 2014),which re-
sulted in a determinate term of four years of
imprisonment and two years of pastease
supervision served concurrently with his
other sentencegResp. Aff § 10).

Petitioner challenges his conviction on
the followingeightgrounds: (1) the trial court
erred in denying a mistrial following the
guestion by the prosecutor to a defense wit-
ness that suggested that petitioner purchased
a silver handgun in Georgia; () prosecu-
tor committed misconduct during summation
in referancing petitioners postarrest silence;
(3) the trial court erred in permitting the pros-
ecutofs peremptory challenges to remove
African-Americans from the jury panel in vi-
olation of Batson v. Kentucky476 U.S. 79
(1986); (4) the trial court impropergtlowed
the People’s ballistics expert to testify with a
“reasonable degree of certainty” that the re-
covered shell casings were fired from the
same sourcg>5) the trial court issued an im-
permissible circumstanti@vidence charge
to the jury; (6) the Appellate Division errone-
ously reversed the trial colstorder to set
aside petitionés seconelegree assault con-
viction, (Pet., ECF No. 1, at®2); (7) the in-
dictment was defective because it was based
on legally insufficient evidence; and (8) peti-
tioner was denied effective assistance of
counsel because counsel failed to move to
dismiss certain counts of the indictment, to
object to alleged trialelated prosecutorial
misconduct, antb effectively qustiona de-
fense witness. (Aff. Supp. Petitioner's
Amend.of Habear Pet. (“Pet. Amend, BECF
11, at 2 see alsoResp. Aff. Opp’nSupp,
ECF No. 13 (“Resp. Supp. Aff.”at 10.)
For the reasons discussed below, the petition
is denied in its entirety.

|. BACKGROUND

The following facts are adduced from the
petition, respondens affidavit and memo-
randum in opposition, petitionarreply, pe-
titioner' s supplemental affidavit in support of
his amendmento the petition respondens
affidavit and memorandum in opposition to
supplemental pags, and the underlying rec-
ord.

A. Factual Background
1. Underlying Crime

On September 23, 2010, petitioner
punched Tony Hinds at Hindsworkplace,
accused Hinds of having an affair with peti-
tioner’s wife, and verbally threatened Hinds.
(T. 67172) Approximately two months
later, on November 21, 2010, petitioner again
appeared outside Hindsworkplace. (Id. at
702, /4, 819-826.)He approached Hinds,
pulled a handgun from his pocket, and began
shooting. (Id. at 70203, 82427.) Multiple
bullets struckHinds in the backfdchis legs as
he ran into the building(ld. at 70203, 708,
734, 74853) Petitioner pursued Hinds and
shot him again at close rang€ld. at 703,
824-27.) Petitioner then fled(ld. 703-04,
828) Hinds sustained multiple gunshot
wounds in his back, shoulder, and Iggs. at
1103-05.)Although he was bleeding heavily
when paramedics arrived, doctors diagnosed
only softtissue injuries that could be treated
by cleaning and dressing at the hospftal.
at 568-71, 1114.)

2.Jury Selection

During jury lection, the People exer-
cised peremptory challenges on eight Afri-
canAmerican jurors,and petitionerraised
Batsonobjections. Id. at 40005.) First,the
People challenged Verace Skefgdeat201),
who had a pending charge with the Nassau
CountyDistrict Attorneys Office (id. at 79-



80). The defense argued the prosecution vio-
lated Batsonbecause four white individuals
who “had close relatives presently or in the
past prosecuted by this office” were not chal-
lenged. [d. at 402-03.) The Peoplearged
Skeetés challenge was used because the
Nassau County DA Office was “currently
prosecuting him?2 (Id. at414.)

Secondthe PeoplechallengedKimesha
McPherson(id. at 282, whose fiancé was
convicted of a felony by the Assistant District
Attorney haulling thevoir dire (id. at 225-
26). McPherson also stated that she did not
believe the court system, the ADA, or the
Nassau County DA office treated her fiancé
fairly. (Id. at 22728.) Defense counsel ar-
gued thé?eopleviolatedBatsornbecausé¢hey
did not challengefour white individuals
whose relatives either had bee&m were in
the process of beingrosecuted by the office.
(Id. at 40203.) The Rople claimed they
challengedMcPherson “because her fiancé
was prosecuted only a year ago” by the same
ADA working on the instant case and “she
did not volunteer that information.d. at
415-16.)

Third, thePeoplechallenged Noe Arastil
(id. at281), a teacher and a nativetdéiti (id.
at 275). Thedefense alleged Batsonviola-
tion because thBeopledid not get anything
out of him that “deem[ed] him to be chal-
lenged.” (d. at 402.) The People reasoned
the challenge was made because of potential
language issueandArastil's body language
suggested he was not “receptive to what” the
prosecutio was sayind.(ld. at417-18.)

Fourth the People challenged Carlene
Bailey (id. at280), a nurséd. at414), whose
two brothers were convicted of crimes in the

3 The record reflects that, although there were three
African-American prospective jurors in that round of
voir dire, Skreetevas the only one challenged by the
prosecutor, with one being challenged by the defense
and one being seated as a juror. (T-433
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city (id. at 234). Defense counsel alleged a
Batsonviolation based on the challenge to
Bailey because she stated “the prosecutor
treated her brothers fairly.(1d. at402.) The
Peopleclaimed theychallengedBailey be-
causeshe was a nurse, an occupatitre
DA'’s office trains prosecutors not to look for
in jury selection.(Id. at 414-15.)Similarly,
the Peoplgointed out that theghallenged
another individual who was not African
American “because she works within a hos-
pital as a doctor.”ld. at 415.) In addition,
the People perceived a “level of hostility”
from her body languageshruggng her arms
and rolling her eyes-“inside and outside the
courtroom.” (d. at414.)

The People alsehallenged Wand&a-
pers(id. at282), a police officés wife (id. at
229-30), who worled at a fullservice law
firm that sometimes handles criminal madter
(id. at230). The defense allegedBatsonvi-
olation because “[Capéishusband is a po-
lice officer” and so “[c]learly preprosecu-
tion.” (Id. at 402.) The People reasoned
however, thait challenged Capers because
“she works for a fublservice lawfirm that in-
cludes criminatype work . . . despite the fact
that her husband is in the NYPD(d. at
418.) The People also noted that it also “got[]
rid of [a] white female” because “[s]he was
also a lawyer who had sat on a criminal jury
. . . [who] would have some knowledge of
criminaktype cases.”(Id. at418.)

ThePeople challenged Nkengeller (d.
at386), whoseoir direrevealed that she wit-
nessed a history of “ongoing domestic abuse”
toward her mother that resulted in regular
contact with polie (d. at 350-51). he de-
fenseargued Fuller would be “ptprosecu-

4 The Peoplenotedthat he sat with his arms crossed
while being questioned and he gave one word answers
to those quegtns. (T. 417.)



tion” because of her experience as “an indi-
vidual who has been a victim.Td{ at 400-
01.) The Peoplereasoned Fullés experi-
ences “hit[] too close to home” because “this
case does deal, to a certain extent, with the
way men treat women.(ld. at 419-20.) In
addition, thePeople assertethat Fullers
body language-“she did not make eye con-
tact” and “[s]he sat with her arms crossed”
supported the challengeld(at420-21.)

Next, the People challenged Pasquale
Delva (id. at 387), who was unemployegd.
at 346).Defense counsel allegedatsonvi-
olation because Delva seemed “prosecu-
tion.” (Id. at400.) The Peoplelaimed Delva
was challenged because shas“an unem-
ployed indivdual.” (d. at421.) In addition,
the Peoplaoted its peremptory challenge of
a white juror on the grounds of his unemploy-
ment. (d.at419.)

Finally, thePeoplechallenged Diane Nel-
son (d. at 388), whose husbamndasa pastor
in Brooklyn (d. at357). Here, defense coun-
sel arguedthat Nelson was “also seemingly
pro-prosecution” because her husband, like
thevictim in petitionefs case, wasa mem-
ber of the clergy.”(Id. at 401.) The People
reasoned Nelson may judge the complainant
too strongly as a representation of her hus-
band because of his alleged affair vitik pe-
titioner' s wife. (Id. at421.)

The trial court found “the explanations of
the People regarding raoeutral reasons for
the perermtory challenges” acceptable and
denied the defenddstBatsonapplicatiors
with one exception.(ld. at 431.) The court
accepted the defendamBatsonapplication

5 The trial court did not address the prosecutor’s con-
cerns about Arastil’'s language issues. It gave an addi-
tional peremptory challenge instead ofseating the
juror because he had already been dismissed at the
time of the challenge. Thgovernment'’s brief to the
Appellate Division indicated that the sworn jury was
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as to Arastil and gave the defense an addi-
tional peremptory challenge because “all we
have on that situation ishort answers and
[Arastil] folding his arms.? (Id. at431.)

2. Presentation of Evidence

At the outset of trial, duringoir dire, the
court charged the jurors that “statements of
counsel are not evidence(ld. at 154.) The
court repeated itsistruction prior to opening
statements, during trial, and during its final
charge. Id. at 498-99, 805-06, 1316.)

The Peoplss first witness was police of-
ficer Rita BoppCarroll. (Id. at526.) Officer
Carroll testified to seeing the victim, Tony
Hinds,“sitting . . . on the floor . . . bleeding.”
(Id. at 531.) Hinds told the officer “he had
been shot.”(Id. at 532.) Seond, the People
called Marc Pollack, a New York State Para-
medic (d. at 563), who responded to the re-
ported shootingid. 568). Pollack testified to
seeing Officer Carroll rendering care to
Hinds, who “appeared to be suffering from
multiple gunshot wounds.(Id. at 569.) The
People also called Dr. Venkadesh
Sastlakunar,who treated the victim at the
Nassau University Medical Center(ld. at
1100.) D. Sasthkunar noted thhtinds suf-
fered “multiple gunshot wounds.” Iq. at
1104-05.)

In addition, he People called Tony
Hinds, the victim in this case, to testif{id.
at 650.) Hinds testified thaton November
21, 2010, petitioner arrived at his place of
work at 40 Lois Place, pulled out a gun, and
shot him multiple times.Iqd. at 702-08.)
Hinds further testified that petitioneruseda
silver handgunin the assault.lq4. at 703.)

composed of two Africamericans, two Asian
Americans, and eight Caucasians, with two African
American alternate jurors also sworisegResp.’s Br.

on Direct Appeal, ECF NoZ-15, at 8.) Although no
citation to the record was provided in the brief, oppos-
ing counsel did not dispute that assertion.



Next, Michael Bryan, Hinds’s employegtes-
tified that he recognized petitioner as the man
approaching Hinds on November 21 from an
altercation in September, and to hearing gun-
shots shortlyafter seeing petitionés hands
moving. (d.at 816, 8225.) Later, Michael
Privhow, who livesnearby also testified that

he heard approximately six or seven gunshots

on November 21, 2010.ld( at 979, 985.)

Finally, thePeoplecalled Frank Miller, a
detective previously assigned to the ballistics
unit with the Firearm Identification Section,
as a ballistics exper{ld. at863-64.) During
his tesimony, the trial court askeiiller if
he “form[ed] an opinion, with a reasonable
degree of certaty” as to whether sevestell
casingsrecovered from the sceneere fired
from a common weapon.(ld. at 872-73.)
Miller “determined [the shell casings] were
fired by one common source firearm.Id.{

After calling all of its witnessesthe
prosecution moved to reduce one of the first

degree assault charges to the lesser included

crime ofassault in the secordkgree.(Id. at
1146-48.) The defense did not object to the
prosecutiors application, and the court
grantedt. (Id.at1147-48.)

During his casen-chief, petitioner called
Filesta Mathurin as a witnesdd(at 1185.)
On crossexamination, the prosecutor asked
Mathurin, “[D]id you ever see the silver
handgun [petitioner] had purchased in Geor-
gia?® (Id. at 1188.) Defense counsel ob-
jected to the questicand moved to striké.

(Id. at 1188-89) The courtsustained the ob-
jectionand instructed the jury to disregane
remark (Id.)

Defense counsealsomoved for a mistrial
on the basis of the questidid. at 1189,

8 Prior to the prosecut® question, the jury learned of
a “silver handguh during Tony Hinds testimony
(T.703), but no witnedsad testified as to the origin of
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which the court later deniedid; at 1233,
1236). Instead, the court allowed the defense
to draft a curative instruction thatriégad to
the jury(id. at 1236, instrucing themthat,
“despite the implication made during the
prosecutiors questions of Mathurinthere
has been no evidence that [petitioner] ever
purchased a gun’id. at 1244-45). During
summation, the proseart stated “the de-
fendant was calm” during his arrest and that
he “[w]asrit yelling,” “screaming,” or “con-
fused.” (d. at 1303.) Defensecounsel ob-
jected to the prosecutitg description but
was overruled by the cour{ld.) At theend

of the trial the court instructed the jurors that
“if two inferences can be drawn, one con-
sistent with guilt or one consistent with lack
of guilt, you must give the inference con-
sistent with lack of guilt to the defendant.”
(Id. at 1318-19.)

3. Verdict & Sentence

The jury found petitioner guilty of the re-
duced count of secordiegree assaulNYPL
§ 120.05[2]), two counts of secouggree
criminal possessin of a weapon (NYPL
§265.03[1][b] and [3]), and attempted third
degree assault (NYPL  NYPL
§ 110/120.00(1).(T. 140203.) Petitioner
then moved to set aside the verdict pursuant
to CPL § 330.30. On July 2, 2013, the trial
court denied the motion to saside in part
and granted the motion in patECF No. 7
at 1.) For his weapoipossession convic-
tions, petitioner was sentenced to concurrent
terms of seven and oialf yearsof impris-
onmentand two and ondalf years of post
release supervision, and to time served for his
attempted assault conviction. (Resp. Aff.
19.) The trial court set aside the secedet
gree assault conviction because the reduction
from firstdegree assault improperly

that weapon



amended the indictment and created a-non
waivable jurisdictional infirmity. (Id. 1 9.)

4. Direct Appeal

On appeal the Appellate Division re-
versed the trial cous order to set aside the
seconddegree assault, reinstated the verdict,
andremandedor re-sentencing. Davidson
122 A.D.3dat 937. Thecourtreasoned that
“the alleged amendment of the indictment
was not a nowaivable defect, and the de-
fendant was required to make a timely objec-
tion at trial to preserve . . . a claim pursuant
to CPL 330.30(1) Id. The petitioner was
then sentenced to a demninate term of four
years of imprisonment and two years of post
release supervision served concurrently with
his other sentences. (Resp. Aff. 1 10.)

Meanwhile petitioner arguean appeal
that: (1) the trial court erroneoustienied de-
fensecounsels mistrial motion based on al-
leged prosecutorial misconduct; (2) the Peo-
ple improperly used its peremptory chal-
lengesin violation of Batson (3) the trial
court erred by permitting the expertballis-
tics testimony; and (4) the trial court improp-
erly gave a“‘two-inferencé circumstantial
evidence charge to the jurfid. aty 11.) The
Appellate Divisiorrejected the claim of pros-
ecutorial misconduct and tBatsonclaim on
the merits, andeld that“[tlhe defendarits
remaining contentions are unpreserved fo
appellate review” pursuant to C.P.L.
§ 470.05[2]. Davidson 122 A.D.3dat 939-
40.

Petitioner sought leave tappeal tothe
New York State Court of Appeals from the
Appellate Divisions decision to reverse and
remandhe trial courts order to set aside and
the courts affirmance of the convictions.
(Resp. Aff.q 12.) In addition, petitioner in-
dicatedthat he sought to raise every issue
raised on appeal before the Appellate Divi-
sion. (d.). The Court of Appeals denied both
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leave applicationsPemle v. Davidson 25
N.Y.3d 950, 950 (2015).

5. Collateral Challenge

OnSeptember 23, 2015, petitioner filed a
collateral challenge to his conviction under
C.P.L. 8 440.10(Resp. SuppAff. 16.) Pe-
titioner argued that the indictment was defec-
tive because the People failed to offer suffi-
cient evidence that petitioner possessed an
operable handgun as related to the seamd
gree criminal possession of a weapon charge.
(Id.) He alsoraised an inééctive of counsel
claim because of counselalleged failure to
seek dismissal othe two secondlegree
criminal possession of a weapon and the first
and thirddegree assaultounts in the indict-
ment and failure to object to the following
exchange during the Peofalirect of Hinds:

Q. Did you see the gun come in
through the door?

A. It was all dark.l didn't put the
lights on. So,it was dark. So, he
pushed his hand in but then | saw the
smoke, | saw all the fire, all thdter
shock of thalischargeof the gun.

Q. You testified it was a silver hand-
gun, correct?

A. Yes.

(T. 703; PetAmend 3-5.) On November 12,
2015, the Nassau County Supreme Court de-
nied petitioners motion, finding the claims
were“not supported by the record and should
have properly been raised in his appéal.
People v.Davidson Ind. No. 2550N2010,
Mot. No. G006, at 2 (Sup. Ct. Nassau
County Nov. 9, 2015 (Quinn, J.xi(ing
C.P.L. 8 440.10(2)(¢) Petitionets applica-
tion for leave tappeal tahe Appellate Divi-
sion wasgdenied on February 5, 2016, and his
initial leave to appeal to the Court of Appeals



from the AppellateDivision’s denial was
withdrawn, effective May 4, 2016Resp.
Supp.Aff. 1 6.)

B. Procedural History

On March 7, 2016 petitioner filed the
first part ofhis pro sepetition for writ of ha-
beas corpus raising six claims pursuant to 28
U.S.C. § 2254. (ECF No. 1.) Respondent
filed its affidavit and memorandum of law in
opposition to the petition on May 2, 2016.
(ECF No. 7.) Petitioner then submitted a re-
ply to respondefs memorandum of law on
September 6, 2016. (ECF No. 12.)

On July 11, 2016, this Court granted pe-
titioners request to amend his habeas peti-
tion by filing supplemental claims; and, on
August 31, 2016, petitioner filed supple-
mental papers coaining two additional
claims in support of the instant habeas peti-
tion. (ECF No. 11.) In turn, Respondent
filed an additional affidavit and memoran-
dum of law in opposition to the supplemental
papers in support of theetition on Septem-
ber 16, 201dECF No.13), to which peti-
tioner submitted his reply o@ctober 11,
2016 (ECF No. 14 The Court has fully con-
sidered the partiesubmissions.

[l. Standard of Review

To determine whether a petitioner is enti-
tled to a writ of habeas corpus, a federal court
must apply the standard of review set forth
in 28 U.S.C. § 2254, as amended by the An-
titerrorism and Effective Death Penalty Act
(“AEDPA"), which provides, in relevant
part:

(d) An application for a writ of habeas
corpus on behalf of a person in cus-
tody pursuant to the judgment of a
State court shall not be granted with
respect to any claim that was adjudi-

cated on the merits in State court pro-
ceedings unless the adjudication of
the claim—

(1) resulted in a decision that was
contrary to, or involved an unreas
able application of, clearly estab-
lished Federal law, as determined by
the Supreme Court of the United
States; or

(2) resulted in a decision that was
based on an unreasonable determina-
tion of the facts in light of the evi-
dence presented in the State tour
proceedings.

28 U.S.C. § 2554 Clearly established Fed-
eral law meansthe holdings, as opposed to
the dicta, of [the Supreme] Colgtdecisions
as of the time of the relevant stateurt deci-
sion.” Green v. Travis414 F.3d 288, 296
(2d Cir. 2005)quotingWilliams v. Taylor
529 U.S. 362, 412 (2000)

A decision is “contrary to” clearly estab-
lished federal law, as determined by the Su-
preme Court, “if the state court arrives at a
conclusion opposite to that reached by [the
Supreme Court] on a question of law or if the
state court decides a case differently than [the
Supreme Court] has on a set of materiadly
distinguishable facts.'Williams 529 U.S. at
413. A decision is an “unreasonable applica-
tion” of clearly established federal law if a
statecourt “identifies the correct governing
legal principles from [the Supreme Cdsit
decisions but unreasonably applies that prin-
ciple to the facts of [a] prisoriarcase.’ld.

AEDPA establishes a deferential stand-
ard of review: “a federal habeas court yna
not issue the writ simply because the court
concludes in its independent judgment that
the relevant stateourt decision applied
clearly established federal law erroneously or
incorrectly. Rather, that applicetn must



also be unreasonableGilchristv. O Keefe
260 F.3d 87, 93 (2d Cir. 200¢guotingWil-
liams 529 U.S. at 41)1 The Second Circuit
added that, while‘fsJome increment of in-
correctness beyond error is required the
increment need not be great; otherwise, ha-
beas relief would bemited to state court de-
cisions so far off the mark as to suggest judi-
cial incompetencé®. Id. (quotingFrancis S.

v. Stone221 F.3d 100, 111 (2d Cir. 2000)).
Finally, “if the federal claim was not adjudi-
cated on the meritSAEDPA deference is not
required, and conclusions of law and mixed
findings of fact and conclusions of law are re-
viewed de nov¢” Dolphy v. Mantellp 552
F.3d 236, 238 (2d Cir. 2009) (quotiggears

v. Greiner 459 F.3d 200, 203 (2d Cir. 2006)).

[1l. DISCUSSION

Pettioner arguethathe is entitled to ha-
beas relief becausthe trial court erred in
(1) denying a mistriadue toalleged cross
examinatiorrelated prosecutorial miscon-
duct; (2)allowing prosecutorial misconduct
during summation; (3fenying petitionés
Batson challenges (4) allowing testimony
from the Peoples ballistics experand(5) is-
suing a “two-inference” circumstantialevi-
dence charge to the juryfPet. 6-12seealso
Resp Aff. 1 15.) He further contends that:
(1) the Appellate Division erroneously re-
versed therial courts order to set asidde
secoml-degree assault convictip(®) the in-
dictment was defective because it was based
on legally insufficient evidence; an8)(peti-
tioner was deniedeffective assistance of
counsel. Pet.13; Pet.Amend. 3-5.)

For the reasons discussed belothe
Court denieshe petitionin its entirety. Peti-
tioner’s claims as to thesummatiorrelated
prosecutoriaimisconduct, ballistics expést
testimony, impropejury instruction ineffec-
tive assistance of counsel, and defective
dictmentare procedurally barred, and, in any
event lack merit. In addition, petitiones

claims as to the trial coust denial ofa mis-
trial due to alleged crossxaminatiorrelated
prosecutorial miscondudBatsonchallenges,
andthe Appellate Divison’s reversal of the
trial courts decision to seaside thesecond-
degree assaultonviction eachlack merit
and thusdo not warrant federal habeas relief.

A. Procedural Bar
1. Independent and Adequate State Ground

A petitionefts federal claims may beg@
cedurally barred from habeas review if they
were decided at the state level on “independ-
ent and adequate” state procedural
grounds. Coleman v. Thompsp01 U.S.
722, 72933 (1991)see, e.g.Michigan v.
Long 463 U.S. 1032, 1041 (1983). pkoce-
dural rule is adequate if it is “firmly estab-
lished and regularly followed by the state in
guestion.” Garcia v. Lewis188 F.3d 71, 77
(2d Cr. 1999). To be independent, the “state
court must actually have relied on the proce-
dural bar as an indepaent basis for its dis-
position of he case” by “clearly and ex-
pressly stat[ing] that its judgment rests on a
state procedural bar.’Harris v. Reegd489
U.S. 255, 26965 (1989)“[A] state court that
wishes to rely on a procedural bar rule in a
oneidine pro formaorder easily can write that
‘relief is denied for reasons of procedural de-
fault.”); see, e.g., Allan v. Conwaio. 08-
Cv-4894 (JFB) 2012 WL 7083, at *9
(E.D.N.Y. January 10, 2012)The appellate
court’s statement that petitiorierclaim was
‘unpreservedis sufficient to establish that it
was relying on a procedural bar as an inde-
pendent ground in disposing of the isg)je.
Figueroa v. GrenierNo. 02 Civ.544DAB,
2005 WL 249001, at *8 (S.D.N.Y. February
3, 2005) (citingHarris, 489 U.S. at 265 n.12)
(same¢. In addition, a state coust reliance
on an independent and adequate procedural
bar precludes habeas review even if the state
court also rejected the claim on the merits in
the alternative.See, e.gHarris, 489 U.S. at



264n. 10(holding that “a state court need not
fear reaching the merits of a federal claim in
analternativeholding,” so long as the state
court “explicitly invokes a state procedural
bar rule as a separate basis fdeci-
sion”); Glenn v. Bartlett98 F.3d 721, 725
(2d Cir.1996)(same).

A federd habeas court mayot review a
procedurally barred claim on the merits un-
less the petitioner can demonstrate “cause for
the default and actual prejudice as a result of
the alleged violation of federal law, or
demongrate that failure to consider the
claim[] will result in a fundamental miscar-
riage of justice.” Coleman501 U.S. at 750.

A petitioner may demonstrate cause by show-
ing one of the following: “(1) the factual or
legal basis for a petitioner claim was not
reasonably available to counsel, (2) some in-
terference by state officials made compliance
with the procedural rule impracticable, or
(3) the procedural default was the result of in-
effective assistance of counseMcLeod v.
Graham No. 10 Civ. 3778, 2010WL
5125317, at *3 (E.D.N.Y. De@®, 2010)(cit-

ing Bossett v. Walked1 F.3d 825, 829 (2d
Cir. 1994)). Such prejudice can be demon-
strated by showing that the error “worked to
his actual and substantial disadvantage, in-
fecting his entire trial with erroof constitu-
tional dimensions.” Torres v. Senkow-
ski, 316 F.3d 147, 152 (2d CiR003)(cita-
tion omitted). A miscarriage of justice is
demonstrated in extraordinary cases, such as
where a “constitutional violation has proba-
bly resulted in the conviction afne who is
actually innocent.” Murray v. Carrier, 477
U.S. 478, 496 (1986)To overcome a proce-
dural default based on a miscarriage of jus-
tice, the petitioner must demonstrate that
“more likely than not, in light of the new ev-
idence, no reasonable juraould find him
guilty beyond a reasonable doubtFouse
547 U.S. at 536.

2.New YorK s Preservation Doctrine

On direct appeal, the Appellate Division
determined that petitionar claims as to the
alleged summationelated prosecutorial mis-
conduct, thedmitted ballistics expéd testi-
mony, and the circumstantial evidence jury
instruction were unpreserved pursuant to
New York s contemporaneous objection rule,
codified atC.P.L.8§ 470.05(2)SeeDavidson
122 A.D.3d at 940 The defendans remain-
ing contentions are unpreserved for appellate
review GeeCPL 470.05 [2]), and we decline
to review them in the exercise of our interest
of justice jurisdictior).

“New YorKs contemporaneous objection
rule provides that a party seeking to preserve
a claimof error at trial must lodge a protest
to the objectionable rulingt the time of such
ruling . . . or at any subsequent time when the
[trial] court had an opportunity of effectively
changing the sam&.Whitley v. Ercole 642
F.3d 278, 286 (2d Cir. 20} Xciting C.P.L.
§470.05(2))). New York courts consistently
interpret§ 470.05(2) to require that a defend-
ant specify the grounds of alleged error in
sufficient detail so that the trial court may
have a fair oppounity to rectify any erraf
Garvey vDuncan 485 F.3d 709, 71&d Cir.
2007). Thus “[a] general objection is not suf-
ficient to preserve an issudecause “de-
fendant must specifically focus on the alleged
error.” 1d. at 714 (cdecting state court au-
thority); seealsq e.g, McCall v. Capa, 102
F.Supp.3d 427, 445 (E.D.N.Y. 201%)‘ The
word objectionalone [is] insufficient to pre-
serve the issue for [appellate] review the
New York state courts.(quotingPeople v.
Tevaha644 N.E.2d 1342, 1342 N(Y.
1994))) Umoja v. Griffin No. 11 CV 0736,
2014 WL 2453620, at *21 (E.D.N.Y. May,
29 2014) (holding that petitioriarclaim was
procedurally barred despite “petitioher
counsels timely object[ions]” because
“‘counsel was not specific in his objec-
tions”); Adams v. ArtudNo. 09-cv-1941,



2012 WL 1077451, at *7 (E.D.N.Y. Fek4,
2012)(finding that because couns#ice
only stated Objection . . . these objections
did not likely meet the specificity required to
be preserved on appeal under New Ysrk
preservation rule.”)

The Second Circuit has “held repeatedly
that the contemporaneous objection rule is a
firmly established and regularly followed
New York procedural rule.Downs v. Lapge
657 F.3d 97, 104 (2d Cir. 2011) (citiNghit-
ley, 642 F.3d 278, 2887 (2d Cir. 2011);
Richardson v. Greenel97 F.3d 212, 219 (2d
Cir. 2007);Garvey 48 F.3dat 718 Taylor
v. Harris, 640 F.2d 1, 2 (2d Cir. 1981) (per
curiam)) Furthermore, the Second Circuit
has “observed and deferred to New Yark
consistent application of its contemporane-
ousobjection rules.’Garcia, 188 F.3d at 79;
see alsdBossett41 F.3dat 829 n2 (respect-
ing state couit application of &70.05(2) as
an adequate bar to federal habeas review);
Fernandez v. Leonargd®31 F.2d 214, 216
(2d Cir.1991) (noting that failure to make ob-
jection at trial constitutes adequate proce-
dural default under 8 470.05(2)Jhus the
New York preservation doctringrovidesan
independent and adequate ground for deci-
sion for the purposes of habeas reviSee
id.; Glenn,98 F.3dat 724-25 (finding that
failure to preserve issue for appeal waad-
equate and independent state law ground pre-
cluding federal habeas revigw

3. SummationRelated Prosecutorial Mis-
conduct, Ballistics Expert’s Testimony, and
Jurydnstruction Claims

Here, the Appell& Divisionproperlyde-
cided the summatierelated prosecutorial
misconduct claim, ballistics expert eviden-
tiary claim, and jury instruction claim on ad-
equate statprocedural ground#olding that
thesé‘contentiongwere]unpreserved for ap-
pellate review” under8 470.05(2)). Da-
vidson 122 A.D.3d at 940see Downs 657
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F.3d atl04 (holding that the contemporane-
ous objectiorrule isfirmly established and
regularly folowed New York procedural
rule”). The AppellateDivision’s holding was
independenbecaus it “clearly and expressly
stat[ed that its judgmentests on a state pro-
cedural batf. Reed489 U.S. 263see also
Allan, 2012 WL 7083, at *9 (The appellate
court’s statement that petitiorierclaim was
‘unpreservedis sufficient to establish that it
was relying on a procedural bar as an inde-
pendent ground in disposing of the is&)e.

In particular,petitionefs summatiorre-
lated prosecutorial misconduct claim was un-
preserved despite defense coutssaingle
“objection” to the prosecutioa description
of petitionets demeanobecause “[a]lthough
petitionets counsel[] timely objected to the
prosecutors comments at issue . counsel
was not specific in his objections.Umoja
WL 2453620, at *21;Adams 2012 WL
1077451, at *7 (finding thddecause counsel
“twice only statedObjectiori . . . these ob-
jections did not likely meet the specificity re-
quired to be preserved on appeal under New
York’s preservation rule’) Similarly, peti-
tioner’s ballistics expert evidentiary claim
and jury instrgtion claim are unpreserved
becausepetitioner never objectedsde T.
872-73, 131819), so“the [trial] court did
not have an“opportunity of effectively
changing” the alleged errqrs C.P.L.

§ 470.05(2. Thus, theseinpreserved claims
are procedurally breed from federal habeas
review.

In addition, petitioner has not demon-
strated causfer, or adual prejudicagesulting
from, the default. First, he has offered no ex-
planation for why he failed to contemporane-
ously object to thesgerceivederrors at trial,
and thus has not shown “cause” for the pro-
cedural default. Second, he has not shown
prejudice because, as discussed below, each
of these claims fails on the merits and the ev-
idence of his guilt was overwhelmingSee



Torres 316 F.3d atl52; McLeod 2010 WL
5125317 at *3; People v. HudgindNo. 07~
CV-018624JFB), 2009 WL 1703266at *6
(E.D.N.Y. June 18, 2009F%etitioner has also
failed to show this case would result in a mis-
carriage of justice if the Court failed to re-
view the claimson the merits becau$e has
not demonstrated that “more likely than not
... ho reasonable juror would find him guilty
beyond a reasonable doubtMouse 547
U.S. at 53638. Thus, these claims are proce-
durally barred.

4. Ineffective Assistance of Cowrisand De-
fective IndictmentClaims

Similarly, petitioners motion to vacate
his judgment of conviction on claims of inef-
fective assistance of counsel and defective in-
dictment pursuant to C.P.L.R.480.10(h)
are procedurally barred on independent and
adequate state groursd The Nassau County
Supreme Court denied petitioh&motion in
its entirety and found that his claims were
“not supported by the record and should have
properly been raised in his appeal” pursuant
to C.P.L. § 440.10(2)(cPavidson Ind. No.
2550N2010, Mot. No. @006, at 2. Section
440.10(2)(c) requires the state court to deny
a motion to vacate a judgment when,
“[a]lthoughsufficient facts appear on the rec-
ord of the proceedings underlying the judg-
ment to have permitted, upon appeal from
such judgment, adequate review of the
ground or issue raised upon the motion, no
such appellate review or determination oc-
curred owing to the defend&nunjustifiable
failure [to raise the issue on direct appeal].”
N.Y. Crim. P. L. § 440.10(2)fc “The pur-
pose of this rule'is to prevent [Section]
440.10 from being employed as a substitute
for direct appeal when [the] defendant was in
a pasition to raise an issue on appea . or
could readily have raised it on appeal but
failed to do sd” Sweet v. Bennet853 F.3d
135, 139 (2d Cir2003) (quotingPeople v.
Cooks 491 N.E.2d 676 N.Y. 1986))
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“[T]here is no dispute that Section 440.%0 i
firmly established and regularly followed.”
Pierotti v. Walsh 834 F.3d 171, 177 (2d Cir.
2016); see, e.g.Sweet353 F.3d at 140 (rul-
ing that the state coust use of 440.10(2)(c)
to deny a vacatur claimprocedurally de-
faulted[the vacatur claimior the purposes of
federal habeas reviéyy Garcia v. Lee 10-
CVv05287 (JPO) (JLC), 2012 WL 3822137, at
*19 (S.D.N.Y. Aug. 28, 2012) (holding that
“C.P.L. 440.10(2)(c) [is]a state law ground
that is independent of the federal question
and adequate to suppothe judgmerit)
(quotingWalkerv. Martin, 562 U.S. 307315
(2011).

Here, the state court based its decision to
deny petitiones ineffective assistance of
counsel and defective indictment claims on
§440.10(2)(c) and found neither claim to be
“supported by the record.Davidson Ind.
No. 2550N2010, Mot. No. @06 (Quinn,
J.), at 2:[W] here the basis for an ineffective
assistance of counsel claim was clear from
the face of the record and thus could have
been raised on direct appeal, a defend-
art’s § 440.10motion must be deni€d.
Figueroa v. HeathNo. 16-CV-0121 (JFB)
2011 WL 1838781, at *6 (E.D.N.Y. May 13,
2011) (finding that “[tlhe Second Circuit has
made clear that a denial oBat40.10motion
for failure to raise a claim on direct appeal
constitutes an‘independent and adequate
state procedural ground . . . [thibfrs federal
habeas review of a petitionsrclaims) (col-
lecting cases)Because petitioner failed to
raise each claim on direct appedle tstate
court’s reliance on § 4400(2)(c) to deny
them provides an independent and adequate
state procedural bar to habeas revie$ee
Murdenv. Artuz 497 F.3d178, 196(2d Cir.
2007) (Where the basis for a claim of inef-
fective assistance of counsel is well estab-
lished in the triakecord, a state coustreli-
ance on subsection (2)(c) provides an inde-
pendent and adequate procedural bar to fed-
eral habeas review(titing Sweet353 F.3d



at 140); St. Helen v. SenkowsBi74 F.3d
181, 183 (2d Cir.2004)(“[T] he failure to
have raised the claim on direct review now
forecloses further collateral review in state
court.”); Aparicio v. Artuz 269 F.3d 78,
91 (2d Cir. 2001) (“New York does not oth-
erwise permit collateral attacks on a convic-
tion when the defendant unjustifiably failed
to raisethe issue on direct appeal.White-
head v. Haggettl2cv-04946 (AMD) 2017
WL 491651, at *8 (E.D.N.Y. Feb. 6, 2017)
(finding that, wherea petitioner “unjustifi-
ably failed to argue [an] ineffective assis-
tance claim on direct appeal despite a suffi-
cient record, and consequently waived the
claim under 840.10(2)(c) . .[the] claim is
procedurally defaulted for the purposels o
federal habeas review as we(titing Sweet
353 F.3d at 140)).

Therefore, the Court can review these
claims only if petitioneshows cause for the
default and prejudice resulting therefrom, or
shows that a miscarriage of justice would re-
sult if the Court did not review the claimis
discussed above, howeyepetitioner has
made no such showing. As such, these claims
are procedurally barred. Neverthelaasan
abundance of caution, the Cobhds analyzed
all of petitioner's procedurally defaulted
claimsand determinedhat theyfail on the
merits, as discussed below

B. Merits Analyss

Petitioner raises eight grounds for habeas
relief: (1) prosecutorial misconduct during a
crossexamination; (2) prosecutorial miscon-
duct during summation; (3Batson viola-
tions; (4) the erroneous admission of ballis-
tics expert testimony; (5) the issuance of a
two-inference charge to the jury; (8)e Ap-
pellate Division’s erroneous reversal of the
trial court’s order setting aside the secated
gree assault conviction; (7) insufficiency of
the evidence in the indictment; and (8) inef-
fective assistance of counsel. None of these
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arguments providsgrounds for habeas relief
in the instant case.

1. Prosecutorial Miscondu€@laims
a. Legal Standard

“A criminal conviction ‘is not to be
lightly overturned on the basis of a peos-
tor's comments standing alone an other-
wise fair proceeding.” Gonzalez v.Sulli-
van 934 F.2d 419, 424 (2d Cit991) (quot-
ing United States v. Young70 U.S. 1, 11
(1985). “ltis ‘a rare casan which a prose-
cutor’s improper comments areso prejudi-
cial that a new trial is requirédl. United
States v. Newtq369 F.3d 659, 680 (2d Cir.
2004) (quoting-loyd v. Meachun®07 F.2d
347, 348 (2d Cir.1990)); see alsoUnited
States v. Shareei90 F.3d 71, 78 (2d Cir.
1999) ([P]rosecutorial misconduct is a
ground for reversalmly if it causes the de-
fendant Substantial prejudicé); Johnsonv.
Conway No. 08-CV-3302 (DLI), 2010 WL
3942897, at *E.D.N.Y. Oct. 6, 2010§not-
ing that “the propriety of comments made by
a prosecutor during summation generally
does not present raeritorious federal ques-
tion”). For prosecutorial miscwuct to
amount to constitutional error, “it is not
enough that the prosecuterremarks were
undesirable or even universally con-
demned.” Darden v. Wainwright4d77 U.S.
168, 181(1986). Instead, the prosecutsr
comments “must represehégregious mis-
corduct.” Celleri v. Marshal] No. 04CV-
4114 (JFB) 2009 WL 1269754, at *17
(E.D.N.Y. May 6, 2009) (quotin@onnelly v.
DeChristoforg416 U.S. 637, 642 (1974)
seealso Shareefl90 F.3d a8 (‘Remarks
of the prosecutor in summation do not
amount to a denial of due process unless they
constituteegregious misconduct.)”

To warrant relief, e Court musfton-
clude that the commenitso infected the trial



with unfairness as to make the resulting con-
viction a denial of due proces®arden 477
U.S. at 181(quotingDonnelly, 416 U.S.at
647). However,“not every trial error or in-
firmity which might call for the application
of supervisory powers correspondingly con-
stitutes dfailure to observe that fundamental
fairness essential tihe very concept of jus-
tice” Donnelly 416 U.S. at 644quot-
ing Lisenba v. California314 U.S. 219, 236
(1941). Rather, goetitioner must show that
he “suffered actual prejudice because the
prosecutors comments . . had a substantial
and injurious effect or influence iretermin-
ing the jurys verdict.”Bentley v. Scully41
F.3d 818, 824 (2d Cin994) Factors con-
sidered in determining such prejadinclude
“(1) the severity of the prosecuterconduct;
(2) what steps, if any, the trial court may have
taken to remedy any prejudice; and
(3) whether the conviction was certaibhsent
the prejudicial condutt(the “Bentleyfac-
tors”). Id. at 824 This test applies to im-
proper questions in examining witnesses as
well as to improper comments made in sum-
mation. SeeUnited States v. Melendez/
F.3d 238, 241 (2d Cir.1995)(summa-
tion); United States v. McCarth$4 F.3d 51,
55-56 (2d Cir. 1995(crossexamination).

Moreover, “[w]hen analyzing the severity
of alleged misconduct, the court examines the
prosecutors statements in the context of the
entire trial.” Miller v. Barkley No. 03 Civ.
8580 (DLC), 2006 WL 298214, at *2
(S.D.N.Y. Feb. 8, 2006(citing Thomas 377
F.3d at 249; see Jackson 763 F.3d at
146 (“The habeas court must consider the
record as a whole. . because even a prose-
cutor’s inappropriate or erroneous comments
or conduct may not be sufficient to under-
mine the fairness of the praadings when
viewed in context.”).In Floyd, for example,
the court recognized one those “rare cases”
where prosecutorial misconduct was so egre-
gious to warrant reversal, and, in doing so,
“emphasize[d] that [its] holding . . . [was]
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based on the cumulag\effect of the three al-
leged categories of improper rematkand
that the “case [did] not involve one, or a few
isolated, brief episodes; rather, it involve[d]
repeated and escalating prosecutorial mis-
conduct from initial to closing summation.”
907 F.2dat 348. In that case, “the evidence
aganst [petitioner] was not heavy,d. at
356, andhe prosecutor: (Inade “references

to the Fifth Amendment [that] could well
have been interpreted by the jury as a com-
ment on Floyd'’s failure to testifiyid. at 353,

(2) “repeated remarks that the Fifth Amend-
ment was ‘a protection for the innocent’ and
not ‘a shield’ for ‘the guilty’ [that] incorrectly
stated the law by diluting the State’s burden
of proof beyond a reasonable doubt and un-
derminng the presumptionfannocence,’id.

at 354 (3) “impermissibly asked the jury to
pass on her personal integrity and profes-
sional ethics before deliberating on the evi-
dence, thereby implying that she persognall
vouched for [akey witnes%] credibility,”

id.; and, (4) “chareterized [the defendant],
who did not testify, as a liar literally dozens
of times throughout her opening and closing
summationg id., and, “[eJven more trou-
bling, many of the prosecutor’'s remarks erro-
neously equated Floyd's alleged lies with
proof ofguilt beyond a reasonable douht].

at 355. The Second Circuit held thander
the totality of the circumstances presented
here, that the cumulative effect of the prose-
cutor’s persistent and clearly improper re-
marks amounted to such egregious miscon-
ductas to render Floyd trial fundamentally
unfair” 1d. at 353.

b. Application

Here, petitioner argues two instances of
prosecutorialmisconduct: (1)the prosecu-
tor's question to defense witness Mathurin
regarding the purchase of a silver handgun
Georgia (T. 1188)and (2) his summation
comment that petitionéiwas calm” during



his arrest and “[w]ash yelling,” “scream-
ing,” or “confused’(id. at 1303. As set forth
below, petitioner has not met ¢hstandard
outlined by the Second Circuit Bentleyfor
either claim or both claims collectively.

i. CrossExamination Question

The prosecutos question to Mathuria-
“[D]id you ever see the silver handgun he had
purchased in Georgia¥id. at 1188)—did
not “so infect[]the trial with unfairness as to
make the resulting conviction a denial of due
process Darden 477 U.S. at 181First, dt-
hough the prosecutds question was im-
proper! it was not sufficiently avere to war-
rant habeas relief. Though the question im-
properly suggested petitioner hadrghased
a silver hangun in Georgia, the People had
previously offered evidenatirough Hinds’s
testimony that petitionepossessed ailver
handgun, which héred atHinds. (T. 703
In light of this testimony, the prosecutor’s
single reference to tharigins of the handgun
was not so egregious as to warrant relief un-
der the firstBentleyfactor. Indeed, courts
have declined to find even more provocative
comments sufficiently severe to warrant ha-
beas relief.Segee.g, Darden 477 U.S. at 169
(holding that the prosecutor’'s comments re-
ferring to the defendant as an “anifhand
implying that “the death penalty would be the
only guarantee against a future similar act”
did not warrant a finding of prosecutorial
misconduct) Toro v. Herbert No. 0:CV-
33% (JBW), 2003 WL 22992059, at *6
(E.D.N.Y. Sept. 29, 2003holding that ref-
erence to a petitioner as@td-blooded mur-
deref was not ‘sufficiently egregious-
whether in isolation or when accumulated
[with other improper comments}to have
deniedpetitioner a fair tridl).

" The question was improper because it assumed facts
not in evidence, as no witness had testified that the de-
fendant purchased a handgun in Georgia. Further, the
prosecutor allegedly lacked a good faith basigsk
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Next, the trial couis remedyo thiscom-
mentminimized any prejudice from the pros-
ecutois question. Not only dithetrial court
sustain petitionés objection before the wit-
ness answerednd strke the question from
the recod (T. 1188) it also allowed peti-
tioner to draft a curative instrtion for the
jury, instructingthem that “despite the impli-
cation made during the prosecutisrques-
tions of Filesta Mathurin, there has been no
evidence that [petitioner] ever purchased a
guni’ (id. at 1244-45). See also Davidson
122 A.D.2d at 939 (noting that the trial court
“promptly cut off the inquiry and offered a
proper curative instruction that served to
ameliorate any prejudicial effect that may
have resulted”).Furthermorethe tial court
repeatedly instructed the juthat attorney
statementsare not evidencéid. at 154-55,
49899, 80506, 1316, and the jury igre-
sumedto have followed this instructionsee
Weeks v. Angelone528 U.S. 225, 234
(2000). Accordingly,the*“trial judge instruc-
tions” were sufficient to eliminatéany po-
tential threat to petitiongs @nstitutional
rights” and prejudice from the prosecusr
guestion. Thompson2007 WL 2020185, at
* 16; seealsoUnited States v. River@71
F.2d 876, 885 (2€ir. 1992)(concluding that
the trial courts instructions cured any preju-
dice arsing from prosecutorial erroryynited
States v. Cryz797 F.2d 90, 93 n.1 (2d Cir.
1986) (holdinghat in light of the record, the
argument as a whole, and theative instuc-
tions, prosecutos statement that “[t]he de-
fense. . . has to convince you,” although im-
proper, did not require reversal).

Finally, undethe thirdBentleyfactor, pe-
titionerhas noshownthat his conviction was
uncertain absent the prosecusoquestion.
As the Second Circuit has noted, “[o]ften, the

this particular witness that questiorSe€T. 1224.)



existence of substantial prejudice turns upon
the strength of the governmémtcase: if
proof is strong, then the prejudicial effect of
the comments tends to be deemed insubstan-
tial; if proof of guilt is weak, then improper
statements are more likely to result in rever-
sal.” United States v. Modi¢c&63 F.2d 1173,
1181 (2d Cir. 1981);see alsdBentley 41
F.3d at 8245 (holding that a petitioner
failedto demonstrate prejudicewhere there
was “conpelling evideme in the prosecu-
tion’s case . .[and] the prosecutts summa-
tion comments were both brief andot
lated”); Bradley v. Meachun918 F.2d 338,
343 (2d Cir.1990)(“The clear evidence of
guilt demonstrates that [petitioner] was not
prejudicedby the prosecutds improper re-
marks.”). Here “compellingevidencean the
prosecutiors case'was presented at trial for

a jury to conclude beyond a reasonable doubt
that petitioner was guilty, and there is no sig-
nificant probability that this “isolatedjues-
tion contributed to petitioner’s conviction, or
“had a substantial or injurious effect on the
jury’s verdict.” Bentley 41 F.3d at 825Spe-
cifically, Hinds testified that on November
21, 2010, petitioner arrived at his place of
work, pulled out a gun, and shot him multiple
times. (d. at 70208.) Hinds further testified

to petitioner using a silver handgumnd.(at
703.) In addition, Michael Bryan, an em-
ployee of Hinds, testified that heitnessed
the shooting andrecognized petitioner
shooter (Id. at 816, 8225.) Privhow, who
lives nearbyalso testified that he heard ap-
proximately six or seven gunshots on No-
vember 21, 2010(ld. at979, 985.)The Peo-
ple offered medical, photographic, and phys-
ical evidence to establish that Hinds suffered
multiple gunshot woundg@d. at529-32, 568

70, 702-04, 748-53, 1104-N@s well adal-
listics evidence that the shell casings recov-
ered from the scene came from a common
firearm (id. 872-73) The Court, therefore,
concludes that the evidence of petitidser
guilt was overwhelming.See, e.g Chrysler
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v. Guiney 806 F.3d 104, 120 (2d Cir. 2015)
Persad v. Conwa\368 F. App’x 265, 266 (2d
Cir. 2010) United States v. Farmegb83 F.3d
131 (2d Cir. 2009).

In short, the prosecut@ question about
the gun wasot egregious, the trial court ad-
equately remeddeany prejudice, and the ev-
idence of petitionés guilt wasoverwhelm-
ing even without the impermissible remark
This case ishusa far cry fromFloyd, where
misconduct permeated the trial and plainly
affected the fairness of the trial process itself.
See907 F.2d aB5657 (noting that prosecu-
tor's remarks;which included both inflam-
matory comments and erroneous statements
of law, and which implicated [petitioner’s]
specific constitutional right to remain silent,
diverted the jury from the charges on which
[petitioner] was being tried, and from the fun-
damental principleby which gury must dis-
charge its duty”). Accordingly, based upon
the record, this Court cannobncludethat
the decision of the Amglate Divisionwith
respect to the cross examination quesias
“contrary to, or involved an unreasonable ap-
plication of, clearly established Federal law,
as determined by the Supreme Court of the
United States” or “was based on an unreason-
able determiation of the facts in light of the
evidence presented in the State court pro-
ceeding.” 28 U.S.C8§ 2254(d). Thus peti-
tioner’s request for habeas reliefibis claim
is denied.

ii. Improper Summation Comments

In summation, the prosecutor commented
on petitoner’s arrest that he “[w]asnyell-
ing. Wasnt screaming. He was calm. He
wasrit confused . . . because he knew why the
police were there . . . [and] why he was being
placed under arrest.(T. 1303.) The Court
concludes that this commeatso does not
warrant habeas relief.



The Second Circuit was faced with simi-
lar commentsn United Statey. Young630
Fed.App'x. 52, 54 (2d Cir. 2015)yherethe
prosecutors closing “emphasized the de-
fendants nonreaction [when confronted
with incriminating evidendg claiming it was
evidence of his guilt.” The Second Circuit
did notaddress whether the comment was er-
roneous because

even assuming without deciding that
the district court erred in allowing
these isolated comments, the oerr
was harmless. Therosecutors com-
ments were peripheral to the gover
ment’s case. In any event, “finarks

of the prosecutor in summation do not
amount to a denial of due process un-
less they costitute egregius miscon-
duct.”

Id. (citing Shareef 190 F.3d at 78afteration

in original)). Like in Young this Court need
not determine whether the prosecutor’'s com-
mentsherewere erroneous under the Fifth
Amendment because, even assuming they
were, they still do not warrant relief under the
Bentleyfactors. First, dthough thecourt did
not sustain the objection to this remark on pe-
titioner's demeanor, the comment does not
qualify assevere under the relevant case au-
thority. See e.g, Darden 477U.S. at 169
(reference to defendant as an “animal” and
citing death penalty as only deterrent to fu-
ture misconduct)Toro, 2003 WL 22992059,

at *6 (reference to a petitioner as aofd-
blooded murderé&); see also Young630
Fed.App'x at 54

Furthermore petitioner has not shown
that his conviction was uncertain but for the
comment on his calm demeanor under the
third factor. As noted aboyevenwhere a
prosecutor has made improper comments, ha-
beas relief is not warranted unless those re-
marks rendered the trial, asvhole, “funda-
mentally unfair.” Darden 477 U.S. at 181
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83. “Where the specific remarks the pecu-
tor makes neithertouch upon [n]or bolster
the most potent of the governmentevi-
dence, a court will rot generally overturn a
verdict.” Miller, 2006 WL 298214, at *3
(quotingElias, 285 F.3d at 192(further not-
ing that ‘a court will not ignore otherwise
strong evidence of a defendanguilt on the
basis of a single prejudicial remark” (cit-
ing Thomas377 F.3d at 24%. Such is the
case hereHabeas relief is not warranted be-
cause “the prosecutarstatements were brief
and constituted only a small portion dié]
summatiori’ Figuerog 2011 WL 1838781
at *6,andthey did not amount ta significant
part of the State argument Miller, 2006
WL 298214, at *3.See alsdscobar v. Sen-
kowski,No. 02-cv—8066 (LAK/THK), 2005
WL 1307939, at *15 (S.D.N.Y. May 26,
2005)(“To rencer a trial fundamentally un-
fair . . . a prosecutts improper comments
during summation must be more thiahort
and fleeing,” but must instead beso numer-
ous and, in combination, so prejudidiat a
new trial is required. (quoting Tankleff v.
Senkowski35 F.3d 235, 253 (2d Cir.
1998)); United States v. River&2 F.3d 430,
437 (2d. Cir. 1994)“A prosecutors state-
ments during summation, if improper, will
result in a denial of due process rights only if,
in the context of the entire summation, they
cause thalefendant substantial prejudice.”)
In the context of this prosecutsersixty-four-
page summation, “the bulk @fhich focused

. . on the weight of edlence against peti-
tioner,” the brief remarkhat petitioner was
calm, not yelling or screaming, and not con-
fused at the time of his arredid not cause
substantial prejudiceSee Figueroa 2011
WL 1838781, at *6. Furthermoreyen fac-
toring in the improper crossxamination
guestion, his casestill does not present “one
of those rare cases where the improper com-
ments in a prosecut@ summation were so
numerous and . . . so prejudici#iiathabeas
relief is warranted See Floyd 907 F.2d at



348;see alsaJohnson2010 WL 3942897, at
*6 (noting that “the propriety of comments
made by a prosecutor during summation gen-
erally does not present a meritorious federal
guestion”). On the contraryas noted above,
the proof of guilt was strong in this case,
making any potential prejudice from the
prosecutors remarks minimal See Thomas
377 F.3d at 245ee alsdModica 663 F.2d at
1181 ("[I]f proof of guilt is strong, then the
prejudicial effect of the comments teriddbe
deemed insubstantial.”).

In sum, in light of all of théBentleyfac-
tors, this Court finds that the prosecut®r
summation statementgere not severe and
did not cause petitioner to suffer any actual
prejudice that would have had an injurious ef-
fect or influence on the juig verdict. Thus
there is no basis for habeas relief on this pros-
ecutorial misconduct claim.

2. BatsonChallenges
a. Legal Standard

In Batson,the Supreme Court set forth a
threepart test for a trial court evaluating
whether pemmptory challenges were exer-
cised in a discriminatory manner: (13 trial
court must decide whether the party challeng-
ing the strike has madepaima facieshow-
ing that the circumstances give rise to an in-
ference that a member of thenirewas
struckbecause of his or her race”; (2) “[i]f the
party making thdéatsonchallenge estab-
lishes gorima faciecase, the trial court must
require the nonmoving party to proffer a race
neutral explanation for striking the potential

8 See, e.g.Mullins v. Bennett228 F. App’x 55, 56 (2d

Cir. 2007)(noting “the general recognition of employ-
ment as a raepeutral reason for exclusion”Nes-

siah, 435 F.3d at 195 (prosecutproperlychallenged
juror because he “had been prosecuted ten years earlier
.. . and because he had four relatives in state prison);
United States v. Ruda305 F.2d 38, 4@&1 (2d Cir.
1990)(upholding prosecution’s peremptazhiallenge
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juror”; and (3) “if the nonmovingarty prof-
fers a raceneutral explanation, the trial court
must determine whether the moving party has
carried his or her burden of proving that the
strike was motivated by purposeful discrimi-
nation.” Galarza v. Keang252 F.3d 630,
635-36 (2d Cir. 2001). (citing Batson 476
U.S. at 96-98).

Under the second step, the prosecusion
“explanation need not rise to the level justi-
fying exercise of a challenge for cause,” but
must offer more of an explanation than a sim-
ple denial that the challenges were based
discrimination. Id. at 9798. The “raceneu-
tral explanation need not bpersuasive, or
even plausiblefor the nommovant to meet
his obligation at step two of tHgatsonpro-
cedure and thereby advance the inquiry to the
third step.” Messiah v. Duren, 435 F.3d
186, 195 (2d Cir. 2006(quoting Purkett v.
Elem 514 U.S. 765, 768 (1995))see
alsoUnited States v. Thomg&20 F.3d 315,
320 (2d Cir.2003) (holding that prosecutor
defendingBatsonchallenge is “not required,
when challenged, to persuade the court that
its raceneutral reasons for striking jurors are
valid or tactically sound; it is enough that
they are the governmeéntreasons”) The
Second Circuihas indicatedhat “[n]egative
experience with law enforcement, age, life
experience, typef employment, demeanor,
and inattentiveness have all been found to be
acceptable raepeutral bases for peremptory
challenges. Moore v. WalkerNo. 992754,
2000 WL 1721120 (Table), at *2 (2d Cir.
Nov. 16, 2000) (summary ordemaqllecting
case}®

of Hispanic venireperson, who expressed belief that
police officer had once used excessive force against
him); Black v. Rock 103 F. Supp. 3d 305, 316
(E.D.N.Y. 2015) (holding that the prosecutor’s reason-
ing for excluding two jurors because betr “lack of
employment” was “not facially discriminatory’Re-
vorce v. Phillips 04CV-6155 (KMK) (MDF), 2013
WL 4406008, at *25 (S.D.N.Y. Aug. 7 2013) (finding



Nevertheless;[t] he forceof a prosecu-
tor's explanation for challenging a minority
member of a venire is obviously weakened
substantially by evidence that nramnority
members to whom the same explanation ap-
plies were not challengédUnited States v.
Alvaradq 951 F.2d 22, 25 (2d CiL.991);see
also Thomas320 F.3d at 318‘* Support for
the notion that there was purposeful discrim-
ination in the peremptory challenge may lie
in the similarity between the characteristics
of jurors struck and jurors accepteWhere
the principal difference between them is race,
the credibility of thgorosecutor’s explanation
is much weakened); Jordan v. Lefe-
vre, 293 F.3d 587, 594 (2d Ciz002)(“‘The
relative plausibility or implausibility of each
explanation for a particat challenge, as-
sessed in light of the prosecutienac-
ceptance of jurors with similar circum-
stances, may strengthen or weaken the as-
sessment of the prosecutisrexplanation as
to other challenges and thereby assist the
factfinder in determining overalintent.”
(quotingAlvaradq 923 F.2d at 256) see
alsoMiller-El v. Dretke 545 U.S. 231, 232
(2005)(“If a prosecutors proffered reason
for striking a black panelist applies just as
well to a white panelist allowed to serve, that
is evidence tending tprove purposeful dis-
crimination.”). However, “[d]ecisions in

that the prosecutor’s peremptory challenge because of
the juror’s “religious reservations . as far as making

a judgment” was raepeutral);Barbara v. GoordNo.
98-CV4569, 2001 WL 1776159, at *6 (E.D.N.Y. Dec.
27, 2001) (“Prosecutors routinely challenge [jurors
whose family members had been recently prosecuted
by the authorities], regardless of race, fearing bias
against the authorities;")Green 414 F.3d at 300
(“[T]he unfavorable demeanor of a venireperson has
been held to be a raceutral explan&n for a per-
emptory challenge.”).

9“The uneven application of a facially raceutral ex-
planation does not, by itself, necessarily establish the
invalidity of the explanatiofi.Robinson v. SmitiNo.
09 Civ. 8222(GBD)(AJR)2011 WL 1849093at *20
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other circuits have observed that an explana-
tion for a peremptory challenge, though
weakened, is not automatically to be rejected
simply because it applies to a Romnority
venireperson who wasot challenged” be-
cause “the prosecutor had put forward other
reasons, in addition to the trait shared with
the unchallenged jurors.” Alvaradg 951
F.2d at 25.

“T hroughout theBatson procedure the
burden of proving that a strike was exercised
on an impemissible discriminatory ground
remains with the movantNMessiah 435 F.3d
at 195;see Farino v. ErcoleNo. 07CV3592
(ADS), 2009 WL 3232693, at *2E(D.N.Y.
Sept. 30, 2009)explaining that “the only
burden the prosecution bears during Blag-
son analysis” isvhether it“offered race neu-
tral explanations for the peremptory strikes”).
Thus, the third step “requires a trial judge to
make an ultimate determination on the issue
of discriminatory intent based on all the facts
and circumstancesld. (quotingJordan v.
Lefevre 206 F.3d 196, 200 (2d Ci2000)).
The Second Circuit has held “that a trial
judge has a'duty at the third stage [of
the Batsoninquiry] to determine theredibil-
ity of the [nonmoving partys] proffered
[raceneutral] explanatioridor peremptorily
striking jurors! 1d. (quoting Lefevre 206

(S.D.N.Y. May 17, 2011)see, e.g.United States v.
Novaton 271 F.3d 968, 1004 (11th Ci2001),cert.
denied 535 U.S. 112@2002);Matthews v. Evattl05
F.3d 907, 918 (4th Cil997) (“Batsonis not violated
whenever two veniremen of different races provide the
same responses and one is excused and the other is not
.. .because counsel must beited to make credibil-

ity determinations in exercising peremptory chal-
lenges.”);United States v. Sprigg$02 F.3d 1245,
1255 (D.C.Cir. 1997); United States v. StewaBi
F.3d 918, 926 (11th Cir1995)(“We recognize that
failing to strike a white jurowho shares some traits
with a struck black juror does not itself automatically
prove the existence of discrimination.”)



F.3dat 200) (brackets in original))Ordinar-

ily, the outcome determinative issue at step
three of theBatsonprocedure is“whether
counsels raceneutral explanation for a per-
emptory challenge should be believédd.
(quotingMcKinney v. Artuz326 F.3d 87, 98
(2d Cir. 2003)).As the Supreme Court has
explained,

[t]he trial court has a pivotal role in
evaluatingBatsonclaims. Step three
of theBatsoninquiry involves an
evaluation of the prosecutsrcredi-
bility, and “the best evidence [of dis-
criminatory intent] often will be the
demeanor of the attorney who exer-
cises the challenge.” In addition,
raceneutral rasons for peremptory
challenges often invoke a juterde-
meanor ¢€.g, nervousness, inatten-
tion), making the trial cours
firsthand observations of even greater
importance.In this situation, the trial
court must evaluate not only whether
the prosecutos demeanor belies a
discriminatory intent, but also
whether the jurds demeanor can
credibly be said to have exhibited the
basis for the strike attributed to the ju-
ror by the prosecutor.

Snyder v. Louisian®52 U.S. 472, 477
(2008)(citations omitted).

Because “these determinations of credi-
bility and demeanor liépeculiarly within a
trial judgés province,” reviewing courts
generally mustdefer to [the trial court]in
the absence of exceptional circum-
stances. Id. (citing Hernandez v. New Yark
500U.S. 352, 3656 (1991)(plurality opin-
ion)). Further even though“[rleasonable
minds reviewing the record might disagree
about the prosecutar credibility [regarding
a prepective jurars demeanor], . . . on ha-
beas review that does not sufficestgpersede
the trial courts credibility determination.”
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Rice v. Collins546 U.S. 333, 3442 (2006).
Thus, “[tjo secure habeas relief [undBat-
sor], petitioner must demonstrate that a state
court’s finding of the absence of purposeful
discrimination wa incorrect by clear and
convincing evidence8 U.S.C. 8§ 2254(e)(1),
and that the corresponding factual determina-
tion was‘objectively unreasonablen light

of the record before the courMiller-El, 537
U.S.at 348. Accordingly,

when reviewing @atsonchallenge
in the context of a habeas petition, a
trial courts conclusion that a peremp-
tory challenge was not exercised in a
discriminatory manner is entitled to a
presumption of correctness, ex-
cept,inter alia, to the extent that the
trial court did not resolve the factual
issues involved in the challenge or if
the finding is not fairly supported by
the record.

Galarzg 252 F.3dat 635.
b. Application

Petitioner claims the trial court erred in
“permitting the impaneling of a jury which
was . . . biased against [him]” due to alleged
Batsonviolations (Pet. 9.) The Appellate
Division held that“[t] he Supreme Court
properly denied the defend&aBatsonchal-
lenges’ and that its“determinationthat the
facially neutral explanations provided by the
prosecutor for excluding these prospective
jurors were not pretextual . is supported by
the record.’'Davidson 122 A.D.3d at 939.

The Court concludes thtte state courts
determinatios werenot unreasonable appli-
catiors of clearly established federal law. On
the contrarythe trial court properly applied
theBatsonanalysiswith respect to each of the
challenged jurors After defense counsel
raised aBatson challenge and set forth a



prima faciecase, the court required the pros-
ecutor to proffer raceeutral reasons for each
strike. As to jurorsSkeete and McPherson
the prosecutos reasons for the strike in-
volved experience with law enforcement
which have been recognized as a valid, face
neutral reason for striking a jut@ee Moorg
2000 WL 1721120 (Table), at *2First, the
People challengefkeetedbecause the Nassau
County DA's Officewas ‘currently prosecut-
ing him.” (T. 414.) Similarly, McPheren
was challenged because “she did not volun-
teer information” that “her fiancé was prose-
cuted” by the same ADA working on the in-
stant case.(Id. at 415-16.) McPherson also
believed the DAs office, andby extension
the ADA handling petitioner’s case, diubt
treat her fiancé fairly (Id. at 227-28.) Like

the prosecutos challenge of a juror iMes-
siah the prosecutohere “could reasonably
have believed that a panelist who had been
prosecuted-even if only for a comparatively
minor offense—by the very athority prose-
cuting [the defendant] . . . might be unduly
sympathetic to the defendant and hostile to
the prosecutor.”435 F.3d at 195see also
Rudas 905 F.2dat 4644 (upholding prose-
cution’s peremptory challenge otnireper-
sonwho expressed belief that police officer
had once used egssive force against hm
The defense argued these strikes violated
Batsonbecause white jurors with relatives
who eiter had been, or were currenbiging
prosecuted were not challenggd.. 402-04,
424-25.) UWlike those white jurorshow-
ever, Skeetehimself was currently being
prosecuted by the office personally, and
McPhersois fiancé was prosecutdd the
same ADAhandling the instant caselhus,
while the white jurors wersomewhasimi-
larly situated, the prosecutof] put forward
other reasons, in addition to the trait shared
with the unchallengepirors,” Alvaradq 951

101n addition the People challenged prospective juror
Arastil, a teacher and native of Haiin partbecause
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F.2d at25,to establish thathe principal dif-
ference between them” was not rac&ee
Thomas 320 F.3d at 318.

As tojurorsFuller and Bailey the prose-
cutor’s reasons for the strikencluded de-
meanoy another recognized raceutral rea-
son. See Greegd14 F.3cat 300. The prose-
cution challenged Fuller in part because “she
did not make eye contact,” “sat withrregms
crossed,” and consequently felt “she was al-
ready not engaging in the proces$§T. 420
21.) Similarly Bailey was challenged, in
part, because the prosecution perceived a
“level of hostility” from her body language
“inside and outside the courtnon’ See
McCroryv. Henderson82 F.3d1243, 1247-
48 (2d Cir. 1996) (peremptory challenges
“may legitimately be based .on the prose-
cutor's observations of the prospective ju-
ror”); Brown, 973 F.2dat 121 (finding that a
juror’s hostile demeanor igaceneutral rea-
son to use a strikglRivera v. FischerNo. 04
CV-2394 (JFB), 2006 WL 1084912, at *6
(E.D.N.Y. Apr. 25, 2006) (finding the state
court’'s acceptance of the prosecutor’s reason
for striking three jurors because “they had
their arms crosseduding the entire proceed-
ing” was not unreasonablePeterminations
regarding the juros demeanoare entitled to
“great deferencéas the trial court is in the
unique position to observe the demeanor of
the juror and to evaluate the credibility of the
prosecutors raceneutral reason. See
Snyder 552 U.S. at 477 (holding that the
Court defers to the trial coust “determina-
tions of credibility and demeanoriernan-
dez 500 U.S. at 36%6. On an independent
review of the record, the Court finds no rea-
son and petitioner provides norte,question
the trial court’'s conclusion regarding this
raceneutral reasof’ SeeRicg 546 U.S.at
126.

he sat with his arms crossed while being questioned
and gave one word answers that suggested he was not



Next, the prosecutios reason fochal-
lenging jurors Fuller and Nelsonncluded
their life experiencesSeeMoore, 2000 WL
1721120 (Table), at *2Along with her de-
meanor, the prosecutor challenged Fuller be-
cause of a belief that her past experience of
witnessing ongoing domestic abuse toward
her mother, which led to regular contact with
police, would “hif] too close to home’since
petitioner’'s case implicatetthe way men
treat women.” (T. 4120.) Similarly, the
People challenged Nelson because her hus-
band, like the victim, was a pastor, and so the
prosecutoifelt she may judge the victimdo
strongly as a represttion of her husband
due to the victirts affair with petitioners
wife. (Id. at 421.) The trial court properly
concluded that these reasons were -reae
tral, see Devorce2013 WL 4406008, at *25
(finding that the prosecut® peremptory
challenge becae of the jurdis “religious
reservations . . . as far as making a judgment”
was raceneutra); Johnson v. PereNo. 08-
CV-00522(MAT), 2011 WL 5187853, at *3
(W.D.N.Y. Nov. 1, 2011)holding that the
prosecution “sustained his burden to show
that he has a facially neutral reasdrased
uponthe fact that the prpsctive juror's sis-
ter had beethe victm of dometc abusg),
and there is no basis to question its credibility
determination at step threeSeeRice 546
U.S. at 126.

Finally, the prosecuts reason for strik-
ing jurors Bailey, Capers, and Delva included
their employmentor lack thereaf See

“receptive” to what the prosecution was saying@ .

417-18.) The trial court sustained tiBatsonobjection

as to Arastiland awarded petitioner an additional per-

emptory challenge as a remedy. This remedy was ad-

equate to cure any harm to petitioner, especially in

light of the fact that there were other AfricAmeri-

cans on the jury SeeCaston v. Costellor4 F. Supp.

2d 62, 271 (E.D.N.Y. 1999} If reinstatement of the

improperly challenged venirepersons is not possible

because they have already been discharged, a court

may call additional jurors to the venire and grant the
21

Moore, 2000 WL 1721120 (Table), at *2.
First, Bailey was challenged because she is a
nurse—a profession the DA office trains
prosecutors to avoid in fy selection. (T.
414-15.) Baileys strike was supported by
the prosecutiors strike of a doctor in the
same round who was not Africa@&merican
“because she works within a hospital as a
doctor.” (T. 415.) Likewise Capers was
challenged because she worked in agel-
vice law firm thathandledcriminal matters
andthe People alsstruck “a[white] lawyer
who sat on a criminal jury . . . [who] would
have some knowledge ofriminal-type
cases.”(ld. at 418.) Findly, the People chal-
lenged Delva because she was unemployed,
(id. at421), and a white juror, Brandon Sil-
ver, was also challengddr this reasofid. at
419) These explanations were racially neu-
tral, see Mulling228 F. Appx at 56 (noting
“the generalecognition of employment as a
raceneutral reason for exclusion”Black

103 F.Supp.3d at316 (holding that the pros-
ecutots reasoning for excluding two jurors
because of their “lack of employment” was
“not facially discriminatory”) and, in light of

the People’s treatment of similarfjtuated
white jurors, the trial court did not err in cred-
iting them, see Jordan 293 F.3d at

594 (“*The relative plausibility or implausi-
bility of each explanation for a particular
challenge, assessed in light of the gecu-
tion's acceptance of jurors with similar cir-
cumstances, may strengthen or weaken the
assessment of the prosecutmmexplanation

as to other challenges and thereby assist the

defendant additional peremptory challenfj&siting
McCrory, 82 F.3d at 1247. Therefore, the fact that
the trial court granted the defense motion as to this ju-
ror in an abundance of caution does not undermine its
determination as to the sufficiency of the prosecutor’s
explanation for the exercise tfe other peremptory
challenges.



factfinder in determining overall intent.
(quotingAlvaradg 923 F.2d at 256)).

In short, titionerhas notdemonstrated
that the“state court finding of the absence
of purposeful discrimination was incorrect by
clear and convincing evidence . and that
the corresponding factual determination was
‘objectively unreasonable light of the rec-
ord.” Miller-El, 537 U.Sat 348. Thusthis
Court finds that petitioner has failedo
demonstrate that the denial of Biat-
sonclaim in state court involved an unrea-
sonable application of federal law, or an un-
reasonable determinati of the facts. Ac-
cordingly, petitioneis Batsonclaims do not
warrant relief.

3. Reversal of Motion to Set Aside Second-
Degree Assault Conviction

Petitioners claim that the Appellate Di-
vision erred in reversing the trial cowtor-
der to set aside the secedeégree assault
convictioninvolves a question of state law
and, therefore, is not cogmible on federal
habeas review. See28 U.S.C.

§ 2254(a)“[A] district court shall entertain
an application for a writ of habeas corpus
only on the ground that [the petitioner] is in
custody in violation of the Constitution or
laws or treaties of the United ébés.”) Es-
telle v. McGuire502 U.S. 6267-68 (1991)
(“[1]t is not the province of a federal habeas
court to reexamine statmurt determiations
on statdaw questions.”)see, e.g.Leath v.
Smith No. 14CV-2804 (WFK) 2015 WL
5730577 at *7 (E.D.N.Y. Sept. 28, 20]5
(holding that petitionés 8 330.30 motion to
vacate his conviction “does not implicate fed-
eral law because iests purely on enforce-
ment of a state statutory right, and is as such
not cognizable on habeas reviewQ;Hal-
loran v. GonyeaNo. 11+-CV-346, 2015 WL
93716, at *20 (N.D.N.Y. Jan. 7, 2015) (hold-
ing that petitionéss claim that amendment of
an indictment violated New York Criminal

22

Procedure Law was not cognizable on habeas
review). Specifically,the Appellate Division
reversed the Supreme Cdarigrant to set
aside petitioneés seconellegree assault con-
viction pursuant to C.P.L§ 330.30(1) be-
cause “[ijnconsidering a motion to set aside
or modify a verdict pursuant ©.P.L
330.3@1), a trial court may only consider
guestions of law, not fact,” ané ‘trial court
may only consider claims of legal ertarder

to C.P.L 330.3@1) where those claims are
properly preserved for appellate reviéw
Davidson 122 A.D.3d at 93&citations omit-
ted) The Appellate Division continued:

Contrary to the Supreme Cowrtde-
termination, the alleged amendment
of the indictment was not a nonwai-
vable defect, and the defendamas
required to make a timely objection at
trial to preserve, for the Supreme
Court’s consideration, a claim pursu-
ant toC.P.L 330.3@1) that the in-
dictment was impermissibly amended
(citing cases). As the defendant failed
to object at trial, he “waivédany
challenge to the reduction of the
count alleging assault in the first de-
gree People v Ford, 62 NY2d at
279), and the Supreme Court was
without authority to set aside the ver-
dict on that groundcfting cases).

Id. Thus the Appellate Divisids decign to
reverse the trial coud order—based entirely
“on [a] state law question[}*does notvar-
ranthabeas reliefEstelle 502 U.S. at 6-68.

5. Ballistics Experts Testimony
a. Legal Standard

It is well-settled that “[e]rroneousviden-
tiary rulings do not automatically rise to the
level of constitutional error sufficient to war-
rant issuance of a writ of habeas cor-
pus.” Taylor v. Curry 708 F.2d 886, 891 (2d



Cir. 1983);see alsoEstelle 502 U.S. at

67 (‘Habeas corpus relief doest lie for er-
rors of state law.” (citations omitted))ln-
stead, for a habeas petitioner to prevail in
connection with a claim regarding an eviden-
tiary error, the petitioner must demonstrate
that the error deprived him of his right to “a
fundamentally faitrial.” Taylor, 708 F.2d at
891;see alsZarvela v. Artuz364 F.3d 415,
418 (2d Cir.2004) (Even erroneous eviden-
tiary rulings warrant a writ of habeas corpus
only where the petitionéican show that the
error deprived [him] of a fundamentally fair
trial.” (quoting Rosario v. Kuhiman839
F.2d 918, 925 (2d Cir. 1988)

In determining whether a state coaral-
leged evidentiary error deprived petitioner of
a fair trial, federal habeas courts engage in a
two-part analysis, examining (1) whether the
trial courts evidentiary ruling was erroneous
under state law, and (2) whether the error
amounted to the denial of the constitutional
right to a fundamentally fair trialSeeWade
v. Mantellg 333 F.3d 51, 5%0 & n.7 (2d
Cir. 2003);Ramos v. PhillipsNo. 104-CV-
1472ENV. 2006 WL 3681150, at *6
(E.D.N.Y. Dec 12, 2006).

b. Application

Here, petitioner argues the trial court im-
properlypermittedthe Peoples ballisticsex-
pertto testify that héormed an opiniofiwith
a reasonable degree of certainty” in tetd
of expertise as to whether the shell casings
admitted into evidence were fired from a
common weapon. (T. 8723.) Instead, pe-
titioner argues that the witness should only
have been permitted to testify that it was
“more likely than not” that the &l casing
were fired from a common sourceSePet.

9; Appellant’s Br. on Direct Appeal, ECF No.
7-14, at 62.)
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The Court disagreed=irst, the testimony
was not erroneous under stater even fed-
eral—law, as courts routinely allow such tes-
timony. See, . United States v. GilNo.
16-524¢r, 2017 WL 689719, at *1 (2d Cir.
Feb. 21, 2017)fihding “no manifest error in
the district courts decision to allow the gov-
ernments expert to testifyhiat he reached his
conclusions to areasonabléegreeof cer-
taintyin the field ofballistics’); United
States v. Ashburr88 F. Supp.3d 239, 249
(E.D.N.Y. 2015) (holding thatthe court will
limit [the ballistics expertjo stating that his
conclusions were reached to‘@asonable
degree of ballistics certayi or a‘reasonable
degree of cdainty in the ballistics field);
People v. Wilson121 A.D.3d 923, 9224
(N.Y. App. Div.2014) polding that “the ex-
pert, who had . . . knowledge in the field of
ballistics, was properly allowed to testify as
to his opinion . . with a reasonable degree of
scientific certainty)); People v. Middletorb4
N.Y.2d 42, 49QN.Y. 1981)(“[T] he test is not
whether a particular procedure is unani-
mously indorsed by the scientific commu-
nity, but whether it is generally acceptabte
reliable”); People v. Givens30 Misc. 3d
475, 478 (1980) (“This Court was unable to
find any cases where firearms and toolmark
identification was found to be unreliable or
no longer scientifically acceptable. Nor were
there instances where the tesimg was
ruled to be inadmissibl§. Thereforethere
IS no basis to conclude that the trial ctart
admission of the ballistics evidence was erro-
neous.

Furthermore, even if theial courts ad-
mission ofthe expertestimonywas errone-
ous under state law, there is no basis for the
Court to conclude that this error substantially
harmed petitioner and thus deprived him of
his constitutional right to a fair trialThe bal-
listics experts opinionthatthe shell casings
came from a common weapon with a “rea-
sonable degree of certainty” was not critical



to proving petitionés guilt beyond a reason-
able doubt becauseven without that testi-
mony, theevidence of petitionés guilt was
overwhelming in that it was based on several
witnesses’firsthand accounts ahe assault
(see, e.g.T. 70208, 816, 8225, 979, 985)
and medicalphotographic, and physicavi-
dencecorroborating those accounfsl. at
52932, 56870, 70204, 110406), as dis-
cussed above.

For these reasonshe Court conclude
that the admissionof the ballistics expe't
testimonywas neither contrary to, nor an un-
reasonable application of, clearly established
federal law. Therefore,habeagelief is de-
nied on this issue.

6. ImproperJuryInstructionClaim

Petitioner argues that the “twiference”
jury instruction was erroneous and entitles
him to relief. Jury instructions vilate due
process if they “fail to give effect to [the]
requirement” that the prosecution must prove
every element of a charged offense beyond a
reasonable doubt. SeeMiddleton .
McNeil, 541 U.S. 433, 4372004)(per cu-
riam). However, “a state prisoner making a
claim of improper jury instructions faces a
substantial burden.Del Valle v. Armstrong
306 F.3d 1197, 1200 (2d CR002). Apeti-
tioner must establish thatthe ailing instruc-
tion by itself so infected the entire trial that
the resulting conviction violat[ed] due pro-
cess, not merely [that]the instruction is un-
desirable, erroneous, or even universally con-
demned” Id. at 124 (quotingHenderson v.
Kibbe 431 U.S. 145, 154(1977); see
also Middleton541 U.S. at 43Texplaining
that “not every ambiguity, inconsistency, or
deficiency in a jury instruction rises to the

I The New York Criminal Jury Instruction on
circumstantial evidence provides that the jury must
find the defendant guilty “[i]f the only reasonable
inference . . . is that the defendant is guilty of a charged
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level of a due process violation”)in addi-
tion, “any allgedly erroneous jury instruc-
tion should be revieadin light of the*well-
established proposition that a single instruc-
tion to a jury may not be judged in artificial
isolation, but must be viewed in the context
of the overall chage!” Huber v. Schriver
140 F. Supp. 2d 265, 282 (E.D.N.Y. 2001)
(quoting Cupp v. Naughten414 U.S. 141,

146-47 (1973)

In this case, the trial coust“two-infer-
ence” instruction on circumstantial evidence
wasnot erroneous and certainly did not con-
stitutea due processiolation. The relevant
section of the jury instructioreads:“With
regards to circumstantial evidence, if two in-
ferences can be drawn, one consistent with
guilt or one consistent with lack of guilt, you
must give the inference consistent with lack
of guilt to the defendant.” (T. 131819.)
Prior to the instruction, the trial court ex-
plained the difference between direct and cir-
cumstantial evidence with an examplkk @at
1316418), and went on to repeatedly explain
that “the Peple have the burden of prioyg
... beyond a reasonable doubt, each and
every element of the crimes charged, and the
defendant commission thereof” in order to
find the defendant guiltyid. at 1322-23).

This instruction was not impropeAlt-
houghthe courts instruction differedrom
the New York Criminal Jury Instructions on
circumstantial evidenc¥, such an incon-
sistency does not render an instruction erro-
neous so long a# accurately convey the
correctlegal principle.See United States v.
George 779 F.3d 113, 117 (2d Cie015)
(“A jury instructionis erroneousf it either
fails adequately to inform the jury of the law
or misleads the jury as to the correct legal

crime, and that inference is established beyond [a]
reasonable doubt.” C.J.1.2D (N.Y.).



standard.”).Here, the instruction did just that
becausét instructed the jury to resolve infer-
ences stemmingrom circumstantial evi-
dence in petitioner’s favor, and, in any event,
the other instructions were clear that the Peo-
ple bore the burden of proof. In addition,
“[b] oth the Second Circuit and the New York
Appellate Division have held that th&vo in-
ferences charge” does not “violate[a de-
fendants constitutional rights.” Garvin v.
Artest No. 08 Civ. 05285(PAC)(FM)2012
WL 1428904 at *5 (S.D.N.Y.Apr. 25, 2012)
(holding that “though undesirabl§ the
charge] adequately conveyed the prosecu-
tion’sburden to the jury and was not contrary
to, or an unreasonable application of, clearly
established Supreme Court precede(tit-
ingJones v. Pooled03 Fed. Apjx 617, 619

20 (2d Cir.2010); see alsdJnited States v.
Inserra 34 F.3d 83, 91 (2d Cifd.994)(entire
charge “fairly conveyed to the jury the con-
cept of proof beyond a reasonable doubt” de-
spite inclusion of twanference instruction
People v. Ellis 202 A.D.2d 301, 301IN.Y.
App. Div. 1994) (“[T] he two inference in-
struction does not constituteversible error
where, as here, the chargeasvhole con-
veyed the prosecutor’s burden of proving de-
fendant’ s guilt beyond a reasonable doubt.”).
There is “no clearly established due process
rule, as determined by the Supreme Court,
[that] proscribes such references in jury
charges.”See Miller v. Phillip 813 F.Supp.

2d 470, 483 (quotingones v. PooleNo. 07
Civ. 6587, 2009 WL 2633669 (S.D.N.Y.
Aug. 26, 2009).

In sum, the trial coul instruc-
tionsclearly gave the jury adequate infor-
mation on howto assess both circumstantial
and direct evidence, and clearly instructed the
jury that petitionéis guilt needed to be estab-
lished beyond a reasonable doubt. Therefore,
habeas relief inot warranted on this issue.
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7. Ineffective Assistance of Counsel
a. Legal Standard

Under the standard promulgated
in Strickland 466 U.S. 66§1984) a defend-
ant is required to demonstrate two elements
in order to state a successful claim for inef-
fective assistance of counsel: (1) that “coun-
sels representation fell below an objective
standard of reasonableness,’at 688 and
(2) that “there is a reasonable probability that,
but for counsébk unprofessional errors, the
result of the proceeding would have been dif-
ferent,”id. at 694.

The first prong requires a showinigat
counsels performance was deficient. How-
ever, “[c]onstitutionally effective counsel
embraces dwide range of professionally
competent assistante,and ‘counsel is
strongly presumed to have rendered adequate
assistance and made all significant deaisio
in the exercise of reasonable professional
judgment.” Greiner v. Wells417 F.3d 305,
319 (2d Cir. 2005)quotingStrickland 466
U.S. at 690 The performance inquiry exam-
ines the reasonableness of courssattions
under all circumstances, keepimgnind that
a “fair assessment of attorney performance
requires that every effort be made to elimi-
nate the distorting effects of hind-
sight” 1d. (quotingRompilla v. Beard 545
U.S. 374, 408 (200%) In assessing perfor-
mance, a court “must apply laeaw measure
of deference to counssl judg-
ments” Id. (quotingStrickland 466 U.S. at
691). For instance, a “lawy&s decision not
to pursue a defense does not constitute defi-
cient performance if, as is typically the case,
the lawyer has a reasonable fisation for
the decision,DeLuca v. Lord 77 F.3d 578,
588 n.3 (2d Cir. 1996), and’strategic
choices made after thorough investigation of
law and facts relevant to plausible options are
virtually unchallengeabl®, id. at 588(quot-
ing Strickland 466 U.S. at 69). “However,



‘strategic choices made after less than com-
plete investigation are reasonable precisely to
the extent that reasonable professional judg-
ments support the limitations on investiga-
tion.” Id. (quotingStrickland 466 U.S. at
690-9)).

The second prong focuses on prejudice to
the petitioner, who is required to show that
there is “a reasonable probability that, but for
counsels unprofessional errors, the result of
the proceeding would have been different.”
Strickland 466 U.S. at 694. “Basonable
probability” means that the errors were of a
magnitude such that they “undermine confi-
dence in the outcome Pavel v. Holling 261
F.3d 210, 226 (2d Cir. 200{guotingStrick-
land, 466 U.S. at 694 “An error by counsel,
even if professionally unreasonable, does not
warrant setting aside the judgment of a crim-
inal proceeding if the error had no effect on
the judgment.”Lindstadt v. Keane239 F.3d
191, 204 (2d Cir. 200(quotingStrickland
466 U.S. at 6911 However, “[u]nlike the de-
terminaton of trial counses performance
under the first prong ddtrickland the deter-
mination of prejudice may be made with the
benefit of hindsight.”"Hemstreet v. Greiner
491 F.3d 84, 91 (2d Cir. 2007q¥itations
omitted). “[T]he question to be asked in as-
sessing the prejudice from courisekerrors
.. .is whether there is a reasonable probabil-
ity that, absent the errors, the factfinder
would have had a reasonable doubt respect-
ing guilt.” Henry v. Poole409 F.3d 48, 63
64 (2d Cir. 2005)quotingStrickland 466
U.S. at 693 The party alleging ineffective
assistance of counsel bears the burden of es-
tablishing both deficient performance and
prejudice.United States v. Birker836 F.3d
95, 100 (2d Cir. 2004).

b. Application

Here, petitioner claisthathe was denied
effective assistance dfial counselbecause
his attorneyfailed to (1) object when the

26

prosecutor asked Hinds to confirm that he
“testified it was a silver handgun” (T. 703);
(2) question Mathurin aboudinds’s alleged
assault of petitiorreon September 23, 2010,
(the basis for petitioner’'s attempted assault
conviction) and (3) seek dismissal of the two
seconddegree criminal possession of a
weapon countsas well as the first and third
degree assault counts in the indictmeAs

set forh below, @ach claimlacks merit.

With respect to the firs$tricklandprong,
petitioner has failed to demonstrate that
counsels performance fell below an objec-
tive standard of reasonableness. to peti-
tioner’s argument that counsel should have
objected ¢ the question about the guhete
are strategic reasons that an attorney might
“forgo objections: the conclusion that addi-
tional objections might have annoyed the
judge or jury; the possibility that the prosecu-
tor, given enough rope, would alienate the
jury; the desire not to call attention to unfa-
vorable evidence or to highlight unfavorable
inferences.” Taylor v. FischerNo. 05 Civ.
3034 (GEL), 2006 WL 416372, at *5
(S.D.N.Y. Feb21, 2006) Thus, even ithis
guestion vas objectionable, counsel is not
necessarily deficient fateclining to object to
it, especially given that counsel objected
many othercomments during jurgelection,
direct, redirect, crosexaminations, and sum-
mation, which suggests a level of stratagy
deciding when to object.SeeQuinones v.
Miller, 224 FedApp'x 44, 49 (2d Cir. 2007)
(finding that counsel could have mada
strategic decision not to object, believing that
an objection would only serve to higgtit the
statement to the jury (citingnited States v.
Grunberger 431 F.2dat 1062, 10689 (2d
Cir. 1970))) The same is true for his law-
yer’'s decision not toask Mathurin about
Hind’s alleged assault of petitioner on Sep-
tember 23, 2010, as that decision also quali-
fies as a strategic oraad was not unreason-
able in light of Mathurin’s admission that she



was not “actually physically present with [pe-
titioner] that day’ SeeComfort v. LaValley
No. 9:10CV-677 FJS/ATB, 2011 WL
7640153,at *8 (N.D.N.Y. June 9, 2011)
(“Determining  theguestiongo askduring
crossexamination and how to proceed during
trial are key parts of an attorney’s trittat-
egy.”); Chatmon v. ManceNo. 0ZCV-9655
KMK GAY, 2011 WL 5023243, at *11
(S.D.N.Y. Oct. 20, 2011{The decision not
to call a particular witness typically a ques-
tion of trial strategy that appellate courts are
ill -situated to seconguess.” (quotindgJnited
States v. Luciandl58 F.3d 655, 660 (2d Cir.
1998)). Meanwhile, ptitioner’s claim that
his lawyer should have moved to dismiss ce
tain cownts in the indictmens clearly refuted
by the trial record becausdefense counsel
did moveor dismissal of both the assault and
weapon possession chargastrial (SeeT.
1170-74.)

Nonetheless even assuminghat peti-
tioner was able to show that cwels perfor-
mance was deficient, petitioner cannot show
that he was prejudiced as a resBétitioner
has not satisfied the seco&tticklandprong
because there is no reasonable probability
that the proceedings would have yielded a
different outcome if his attornelad per-
formed the actions at issu@n the question
about the color of the handgun, there are only
two bases for an objection to the prosecutor’s
guestion: that it was leading or that it as-
sumed facts not in evidence. Both of these
defects ould have easily been corrected by
simply rephrasing the question, so counsel's
failure to object to this question did not prej-
udice petitioner, as the evidence would have
likely been admitted anywayHis decision
not to ask Mathurin about Hinds’s assanrit
September 23, 2010, meanwhile, did not prej-
udice petitioner because Mathurin had no di-
rect personal knowledge of such an assault,
and so such questioning, if the court had al-
lowed it, would have added little tpeti-
tioner’s case. Furthermore, the evahce of
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guilt was overwhelming, as discussed above,
and, therefore, the trial court properly denied
petitioner’'s motion to dismiss the assault and
possession countsAccordingly, he cannot
satisfy the second prong Sfrickland.As
such, his ineffective ssistance of counsel
claim lacks merit and does not entitle him to
habeas relief.

8. Insufficiency of the Evidence
a. Legal Standard

The law governingpnabeaselief from a
state conviction based on insufficiency of the
evidence is well established. A patiter
“bears a very heavy burdenwhen chal-
lenging evidentiary sufficiency in a writ
of habeasorpus. Einaugler v. Supreme
Court of N.Y, 109 F.3d 836, 840 (2d Cir.
1997) (quotinQuirama v. Michelge 983
F.2d 12, 14 (2d Cir. 1998) A criminal con-
viction in state court will not be reversed
if, “after viewing the evidence in the light
most favorable to the prosecuti@amyra-
tional trier of fact could have found the essen-
tial elements of the crime beyond a reasona-
ble doubt.”Jackson v. Virginia 443 U.S.
307, 319 (1979)see alsdPolicano v. Her-
bertt 507 F.3d 111, 1386 (2d Cir.
2007)(stating that “[i]n a challenge to a state
criminal conviction brought und@8 U.S.C.

§ 2254. . . the applicant is entitled toa-
beascorpus relief if it is foundhat upon the
record evidence adduced at the trial no ra-
tional trier of fact could have found proof of
guilt beyond a reasonable doubt” (quot-
ing Jackson443 U.S. at 324; Ponnapula v.
Spitzer297 F.3d 172, 179 (2d Cir.
2002)(“[W]e review the evidencin the light
most favorable to the State and the applicant
is entitled to habeas corpus relief only if no
rational trier of fact could find proof of guilt
beyond a reasonable doubt based on the evi-
dence adduced at trial.”A criminal convic-
tion will stard so long as “a reasonable mind



‘might fairly conclude guilt beyond a reason-
able doubt” United States v. Straus399
F.2d 692, 696 (2d Cifl993) (quotingJnited
States v. Mariani725 F.2d 862, 865 (2d Cir.
1984)). Even when “faced with a record of
historical facts that supports conflicting infer-
ences [a court] must presurreven if it does
not affirmatively appear in the recerehat
the trier of fact resolved any such conflicts in
favor of the prosecution, andust defer to
that resolutior’” Wheel vRobinson34 F.3d
60, 66 (2d Cir. 1994(quotingJackson 443
U.S. at 32

In addition, “[c]laims of deficiencies in
state grand jury proceedings are not cogniza-
ble in a habeas corpus proceeding in federal
court.” Lopez v. Riley865 F.2d 30, 3233
(2dCir. 1989);Davis v. Nassalb24 F.Supp.
2d 182, 192 (E.D.N.Y. Nov.29, 2007)
(“[A]lleged defects in a grand jury proceed-
ing cannot provide grounds for habeas re-
lief.”). “[C]laims based on the sufficiency of
the evidence presented to the grand jury are
not cognizable under federal laWwWarren v.
Ercole 07-CV-3175 (JG), 2007 WL
4224642, at *10 (E.D.N.Y. Nov. 27, 2007)
seeFabre v. Taylor No. 08cv5883 (DLC)
(AJP), 2009 WL 162881, at *18 (S.D.N.Y.
Jan. 20, 2009).eport and recommendation
adopted 2009 WL1457169 at *1 (May 26,
2009) (holding that a ‘gtitioners claim that
the evidence presented to the grand jurg wa
insufficient to indict him . . is not cognizable
on habeas revi€i. Even if there were error,
“[a]ny error in the grand jury proceediegn-
nected with the charging decisions [is] harm-
less beyond a reasonable douhtiited
States v. Mechanik75 U.S. 66, 70 (1986).
Indeed, “federal grand jury rights are not cog-
nizable on direct appeal where rendered
harmless by a petit jury, [and] similar claims
concerning a state grand jury proceeding are
a fortiori foreclosed in a collateral attack
brought in a federal courtl”opez 865 F.2d
at 32 (citingMechanik 475 U.S. at 70
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Petitioner cannot prevail on a claim of le-
gally insufficient evidenceinless he can
show that, viewing the evidence in the light
most favorable to the prosecutionn6 ra-
tional trier of fact could have found proof of
guilt beyond a reasonable doubt-lowers v.
Fisher, 296 Fed.App’x 208, 210 (2d Cir.
2008) (quotinglack®n, 433 U.S. at 324).
When considering the sufficiency of the evi-
dence of a state conviction, “[a] federal court
must look to state law to determine the ele-
ments of the crime.Quartararo V.
Hanslmaier 186 F.3d 91, 97 (2d Cir. 1999).

b. Application

As a treshold matter, petitioner argu-
ment that the grand jury indictment was de-
fective because of insufficient evidence is
meritless and barred from federal habeas re-
view. As noted abovet is “well-settled that
claims based on the sufficiency of the evi-
dene presented to a state Grand Jury are not
cognizable under federal law and thus are not
reviewable in a habeas corpus petition.”
Walker v. BrownNo. 08-CVV1254, 2009 WL
2030618,at *7 (E.D.N.Y. July 10, 2009)
(collectingcases). Even if there were error in
the grand jury proceeding, the jusyconvic-
tion of petitioner transforms any defect into
harmless error.SeelLopez 865 F.2d at 32
Furthermore, New York State law holds that
a conviction after triabars review of the suf-
ficiency of the grand jury ev&hce. C.P.L.
§230.30(6) (“The validity of an order deny-
ing any motion made pursuant to this section
is not reviewable upon an appeal from an en-
suing judgment of conviction based upon le-
gally sufficient trial evidenc®), see also
People v. Whitley83 A.D.3d 1107, 1108
(N.Y. App. Div. 2011) (Since the defend-
ants guilt was proven beyond a reasonable
doubt at trial, there can be no appellate re-
view of the issue of whether a prima facie
case was presented to the grand.jufsiting



cases)).Therefore, petioner s defective in-
dictment claimbased onnsufficiency of ev-
idence does not warrant habeas relief.

However, in an abundance of caution,
this Court will review petitionés claim as a
challenge to sufficiency of the evidence pre-
sented at trial Petitioner argues that there
was insufficient evidence to convict &wo
counts of secondegree criminal possession
of a weapon (NYPL § 265.03[1][b] and [3])
because no weapon was presented in evi-
dence, and so no evidence existed that peti-
tioner possessed anapble weaponFirst,
petitionefs claimthatthe state would be un-
able to prove the weapon possession charge
because no weapon was recovered is merit-
less. SeeSalmon v. HansemNo. 1:16-CV-

32 (MAD/RFT), 2011 WL 6010913, at *10
(N.D.N.Y. Dec. 1, 2011) (New York courts
have upheld convictions for criminal posses-
sion of a weapon . . . when the evidence sup-
porting the charge was simply testimony of
the victim or a witness describing the alleged
weapon. (collecting state authority)Fabre
2009 WL 162881, at *1,8eport and recom-
mendation adopte@®009 WL 1457169, at *1
(finding that ‘the Statés failure to recover a
weapon from Fabte person or home would
not have impacted whether the State could
have proven its case beyond a reasonable
doubt for “committing second degree
weapon possession” (collecting state author-
ity)). Second, evidence of the gsmopera-
bility was established by the victis testi-
mony thatpetitioner shot him(T. 703-04,
707-10), other witnes testimony of hearing
gunshotsi@. at 825, 985), and ballistics evi-
dence id. at 872-73). Finally, the victims
injuries wereplainly consistent with gunshot
wounds. (Id. at 52932, 56870, 70204,
1104-06.) Thusthe Court finds defendaist
argument unpersuasive.

Next, to the extent petitieer inaccurately
suggests that the evidence is insufficient be-
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cause he was idgéfied by only one eyewit-
ness Hinds,the Court also finds that argu-
ment unpersuasiveAs a threshold matter,
“[t]he Secad Circuit has emphasized that
‘the testimony of a sing] uncorroborated
eyewitness is generally sufficient to support
conviction.” Martin, 2010 WL 1740432 at
*Q (quoting United States v. Danzey94
F.2d 905, 916 (2d Cin979);see alsdBent-
ley, 41 F.3dat 825 (stating that eyewitness
testimony and identification constituted a
major portion of overwhelming evidence of
guilt); King v. Greiner 210 F.Supp.2d 177,
185 (E.D.N.Y. 2002)(holding that a peti-
tioner’s claim of legally insufficient evidence
lackedmerit in light of eyewitness identifica-
tion). Therefore, based ddinds’s testimony
alone the jury could have coneted peti-
tioner. In any event, another witness testified
to seeing petitioner shoot Hinds on Novem-
ber 23, 2010. SeeT. 81627.) As suchpe-
titioner is not entitled to habeas rel@i his
insufficiency of the evidence argument.

V. CONCLUSION

For the reasons set fordbove this Court
finds thatpetitioner has demonstrated no ba-
sis for relief unde8 U.S.C. 254. There-
fore, the petition for a writ of habeas corpus
is denied. Becausepetitioner has failed to
make a substantial showing ofdanial of a
constitutional right, no certificate of appeala-
bility shall issue. See28 U.S.C.

§ 2253(c)(2). The Clerk of the Court shall
close this case.

SO ORDERED.

Joseph F. Bianco

United States District Judge
Date: August 29, 2017
Central Islip, NY



Petitioner is proceedingro se Respondent
is represented by Laurie K. Gibbons of the
Nassau County District Attorney’s Office,
262 Old Country Road, Mineola, NY 11501.

30



	UNITED STATES DISTRICT COURT
	EASTERN DISTRICT OF NEW YORK
	Petitioner,
	versus
	Superintendent Cunningham,
	Respondent.
	MEMORANDUM AND ORDER
	For the reasons set forth above, this Court finds that petitioner has demonstrated no basis for relief under 28 U.S.C. § 2254. Therefore, the petition for a writ of habeas corpus is denied.  Because petitioner has failed to make a substantial showing ...
	SO ORDERED.
	Joseph F. Bianco

