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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________________________________________________ X
ROSANNA N. PILACCIQ
Plaintiff, MEMORANDUM OF
DECISION & ORDER
-against- 16-cv-1251 (ADS)

COMMISSIONER OF THE SOCIAL
SECURITY ADMINISTRATION,

Defendant.
_________________________________________________________ X

APPEARANCES:

Fusco, Brandenstein & Rada, PC
Attorneysfor the Plaintiff

180 Froehlich Farm Boulevard
Woodbury, NY 11797

By: Aba HeimanEsq., Of Counsel
United States Attorney’s Office for the Eastern District of New York
Attorneys for the Defendant
271 Cadman Plaza East
Brooklyn, NY 11201

By: Candace Scott AppletoAssistant United States Attorney
SPATT, District Judge:

On March 14, 2016 the PlaintiffRosanna N. Pilaccithe “Plaintiff” or the “claimant”)
commenced this civil action pursuant to the Social Security Act, 42 U.S.C. 8t4®%. (the
“Act”), challenging a final determination by the Defendant, the Commission¢nec$ocial
SecurityAdministration(the “Defendant” or the “Commissioner”), that she is ineligible to receive
Social Security disability insurance benefits.

Presentlybefore the Court are the parties’ cross motions, pursuant to Federal Rule of Civil

Procedure (FeD. R. Civ. P.” or “Rule”) 12(c) forajudgment on the pleadings. For the reasons
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that follow,the Plaintiff's motion is denied in its entirety and the Defetidanotion is granted in
its entirety.
. BACKGROUND

The Plaintiff applied for disability insunae benefits on August 6, 2014, alleging that she
had been disabled since July 7, 20I¥he Plaintiff claimed that she was disabled because of
blindness irher right eye; vision impairment in her left eye; and a brain tumor.

Her claim was denied on January 23, 2015, and she requested a hearing. The Plaintiff
appeared with counsel before Administrative Law Judge April M. Wexler (the “Abd”)
November 122015 On December 16, 2015, the ALJ issued a written decision in which she found
that the Plaintiff was not disabled under the Act.

The Plaintiff requested a review by the Appeals Council, who denied her tremues
January 19, 2016. The ALJ’s decision became the final decision of the Commissioner upon the
Appeals Council’s denial of tHelaintiff's request foreview.

On March 14, 2016, the Plaintiff filed the instant acti@oth parties submitted the matter
as fully briefed to the Court on November 21, 2016.

For purposes of these motions, familiarity with the underlying administrative rexord i
presumed. The Court's discussion of the evidence will be limited to the spdwiienges
presently raised by the Plaintiff. In this regard, refees to the record are denoted as “R.”

II. DISCUSSION
A. The Applicable Law

The Act defines the term “disability” to mean an “inability to engage in any substantia

gainful activity by reason of any medically determinable physical or mental imgxair . . which

has lasted or can be expected to last for a continuous period of not less than 12 rBamgess



v. Astrue 537 F.3d 117, 119 (2d Cir. 2008) (quoting 42 U.S.C. § 423(d)(1)(A)) (quotation marks
omitted). In addition, “[tlhe impairment must bé‘such severity that [the claimant] is not only
unable to do his previous work but cannot, considering his age, education, and work experience,
engage in any other kind of substantial gainful work which exists in the national econ@haw’
v. Chater,221 F.3d 126, 131-32 (2d Cir. 2000) (quoting 42 U.S.C. § 423(d)(2)(A)).

In determining whether a claimant is disabled, the Commissioner is retuiapply the
five-step sequential process set forth in 20 C.F.R. § 404.18@€8a v. Callahan]168 F.3d 72, 77
(2d Cir.1999). The claimant bears the burden of proving the first four steps, but then the burden
shifts to the Commission at the fifth stéposa, 168 F.3d at 77. First, the Commissioner considers
whether the claimant is presently skimg in substantial gainful activity. 20 C.F.R. §
404.1520(a)(4)())Rosa,168 F.3d at 77. If the claimant is not so engaged, the Commissioner next
considers whether the claimant has a “severe impairment” that significantly tiemiphysical or
mentalability to do basic work activities. 20 C.F.R. § 404.1520(a)(4Ripsa, 168 F.3d at 77. If
the severity requirement is met, the third inquiry is whether, based solelydocairevidence, the
claimant has an impairment that is listed in Appendix thefregulations, or is equal to a listed
impairment. 20 C.F.R. 8§ 404.1520(a)(4)(ii)); 20 C.F.R. Part 404, Subpart P, Appeiirbsd,;
168 F.3d at 77. If the claimant has such an impairment, there will be a finding of disability. If
not, the fourth inquy is to determine whether, despite the claimasgsere impairment, the
claimants residual functional capacity allows the claimant to perform his or her past @0r
C.F.R. 8 404.1520(a)(4)(ivRosa, 168 F.3d at 77. Finally, if a claimant is urebb perform past
work, the Commissioner then determines whether there is other work, such asnoidgfit

discussednfra, that the claimant could perform, taking into accoumter alia, the claimant's



residual functional capacity, age, education, and work experience. 20 C.F.R. § 404.1/20(a)(4
Rosa,168 F.3d at 77.
B. The Standard of Review

“Judicial review of the denial of disability benefits is narrow” and “[tjhenCavill set
aside the Commissioner’s conclusions only if they are not suppgoyrtaabstantial evidence in the
record as a whole or are based on an erroneous legal standafi$Ry v. Apfel26 F. Supp. 475,
478 (E.D.N.Y. Nov. 16, 1998) (Spait) (citing Bubnis v. Apfell50 F.3d 177, 181 (2d Cir. 1998)).

Thus, “the reviewing court does not decide the aseovd. Pereira v. Astrug279
F.R.D. 201, 205 (E.D.N.Y. 2010). Rather, “the findings of the Commissioner as to any fact, if
supported by substantial evidence, are conclusigle,and therefore, the relevant questionas
“whether there is substantial evidence to support the [claimant’s] view”; insteaGourt “must
decide whether substantial evidence supgbgsALJ’s decisiori. Bonet v. Colvin523 F. App’x
58, 59 (2d Cir. 2013) (emphasis in original). In thiy, the “substantial evidence” standard is
“very deferential” to the Commissioner, and allows courts to reject thé&s Aibdlings “only if a
reasonable factfinder woulthve to conclude otherwiséBrault v. SSA683 F.3d 443, 448 (2d
Cir. 2012) (quotig Warren v. Shalala29 F.3d 1287, 1290 (8th Cir. 1994) (emphasis in original)).
This deferential standard applies not only to factual determinations, but also enceferand
conclusions drawn from such factsPena v. BarnhartNo. 0tcv-502, 2002 US. Dist. LEXIS
21427, at *20 (S.D.N.Y. Oct. 29, 2002) (citihgvine v. Gardner360 F.2d 727, 730 (2d Cir.
1966)).

In this context, “[s]ubstantial evidenceeans ‘more than a mere scintilla. It means such
relevant evidence as a reasonable mind might accept gsad€eleto support a conclusidh.’

Burgess 537 F.3d at 128 (quotinigalloran v. Barnhart 362 F.3d 28, 31 (2d Cir. 2004)). An



ALJ’s findings may properly rest on substantial evidence even where he or shie fagcite
every piece of evidendbat contributed to the decision, so long as the record ‘permits [the Court]
to glean the ratioale of [his or her] decisiori.Cichocki v. Astrug729 F.3d 172, 178 n.3 (2d Cir.
2013) (quotingMongeur v. Heckler722 F.2d 1033, 1040 (2d Cir. 1983)). Ttemains true “even

if contrary evidence existsMackey v. Barnhart306 F. Supp. 337, 340 (E.D.N.Y. 2004) (citing
DeChirico v. Callahan134 F.3d 1177, 1182 (2d Cir. 1998), for the proposition that an ALJ’s
decision may be affirmed where there is substantial evidence for both sides).

The Court is prohibited from substituting its own judgment for that of the Commissioner,
even if it might justifiably have reached a different result upda aovareview. See Koffsky26
F. Supp. at 478 (quotingpnes v. Sullivan949 F.2d 57, 59 (2d Cir. 1991)).

C. Application to the Facts Of This Case

The Plaintiff asks this Court to remand the case back to the Commissioner éélygioso
the calculation of benefits or for further proceedings to remedy Wwha®laintiffbelieves was
deprivation of a full and fair hearingseeCruz v. Barnhart343 F. Supp. 2d 218, 220 (S.D.N.Y.
2004) (stating thatdfore a court analyzes the merits of a Social Security case, “[t]he reviewing
court ‘must first be satisfiethat the claimant has had a full hearing undereigelations and in
accordance with the beneficent purposes of the Social Security Act” (quotizgv. Sullivan,

912 F.2d 8, 11 (2d Cid990) alterations and further internal citations omitded))

The Plaintiff contends thashe was deprived of a full and fair hearing because the ALJ
affordedinsufficient weight tothe opinions oftwo individuals and failed to account for the
Plaintiff's need for breaks. The two individuals whom the Plaintiff bebeshould have been
afforded more weight aré&ndrew Pasternak(“Pasternak”) a vocational expé retainedby

Plaintiff’'s counselandDr. Leslie Fine (“Dr. Fine”)a psychologisalsoretained by th Plaintiff's



counsel who examined her on one occasibnopposition, the Defendant argues that the ALJ
afforded them the proper weight, and that the ALJ was not required to assign controljhgg wei
to them.

The Court notes that the Defendaegponded téwo argumentshatwerenever raised by
the Plaintif: namely,that the ALJ erred in giving only some weight to Nurse Practitioner Michele
Kelly (“N.P. Kelly”), who had treated the Plaintiff for nine years by the tineefééd for disability
benefits and that the ALihcorrectly evaluated the Plaintifftgedibility.

The Plaintiff only reference®l.P. Kellys opinion to contrastit with that of Dr. Paul
Hermanr—a consultative psychologistand to support her contention that the record requires
remand solely for the determination of benefi8l.'s Mem.of Law at 15-16; Pl.’s Reply Mem.
of Law at2-3). Nowhere in her papers does the Plaintiff as$et theALJ erred in affording
only some weight to N.P. Kelly’s opinion.

The Plaintiff similarlydoes not claim that the ALJ incorrectly evaluated Piheantiff's
credibility. The Plaintiff only raisecher credibility in her reply brief to respond to what the
Plaintiff perceived as the Defendant’s attacks on the Plaintiff's dhgglib the Defendant’s initial
brief. (Pl.’s Reply Mem. of Law at 5).

Therefore, the Court will not address either of these arguments.

1. As tothe Weight Assigned to the Opinions of Pasternak and Dr. Fine

Under 20 C.F.R§ 404.1527(cALJs are required to weigh and evaluate “every medical
opinion.” When assigning weight to a medical opinion, ALJs consider the following fatters: t
nature of the examining relationship; whether or not the medical opinion was madieata

source length of treatment relationship and frequency of examination; supportabilitystemty;



specialization; antbther factors. . .which tend to support or contradict the opinion.” 20 C.F.R.
8 404.1527(c)see alscelian v. Astrue708 F.3d 409, 418 (2d Cir. 2013),

Controlling weight can be given to “a treating source’s medical opinion on the issue(s) of
the nature and severity” of the claimant’s impairments if the medical opiniorei Supported
by . . .other substantial evidence..” 20 C.F.R. 8404.1527c)(2). When a treating source’s
medical opinion is not supported by substantial evidence, the opinion will not be afforded
controlling weight. Snell v. Apfel177 F.3d 128, 133 (2d Cir. 1999).

“Treating source means your own acceptable medical souroepvovides you, or has
provided you, with medical treatment or evaluation and who has, or has had, an ongoing treatment
relationship with yod 20 C.F.R. § 404.1527(a)(2).

Medical opinions are defined as “statements from acceptable medical soutcefigbhan
judgments about the nature and severity of your impairment(s), including your symptoms,
diagnosis and prognosis, what you can still do despite impairment(s), and your physieatair
restrictions.” 20 C.F.R. § 404.15Z&)(1).

20 C.F.R. 8104.1504ists the “acceptable medical sources” “who can provide evidence
to establish an impairment.While the Act was amended effective March 27, 2017 to include
nurses as acceptable medical sourttesPlaintiff is unable to claim the benefittbé amendment
because she fildaer claimbefore that dateSee20 C.F.R. § 404.15@2)(7) (stating that licensed
advanced practice registered nurses are considered acceptable medical sources “only with respect
to claims filed on or after March 27, 201(ititernal citation omitted))

As to opinions from medical sources who are not acceptable medical sources and from
nonmedical sources, the Act states:

Opinions from medical sources who are not acceptable medical sources and from
nonmedical sources may reflect the source’s judgment about some of the same



issues addressed in medical opinions from acceptable medical sources. Although

we will consider theseopinions using the same factors [applied to medical

opinions] not every factor for weighing opinion evidence will apply in every case
because the evaluation of an opinion from a medical source who is not an
acceptable medical source or from a nonmediaaicgodepends on the particular

facts in each case. Depending on the particular facts in a case, and after applying

the factors for weighing opinion evidence, an opinion from a medical source who

is not an acceptable medical source or from a nonmedicalesmay outweigh the

medical opinion of an acceptable medical source, including the medical opinion of

a treating source. For example, it may be appropriate to give more weight to the

opinion of a medical source who is not an acceptable medical sourcerishe

has seen the individual more often than the treating source, has provided better

supporting evidence and a better explanation for the opinion, and the opinion is

more consistent with the evidence as a whole.
20 C.F.R. § 404.1527(f)(1)Takingthese rulednto account, the Act statélsat ALJs “generally
should explain the weight given to opinions” from medical sources who are notadateepéedical
sources and from nonmedical sources. 20 C.F.R. § 404.1527(f)(2).

In sum,ALJs are required tgive controlling weight to a plaintiff's treating physician, or
give good reasons for not doing so; evaluate and assign weight to every medical @pidion;
explain the weight given to medical sources who are not acceptable medical sourfresnand
nonmedicasources.

a. Whether the ALJ Assigned Proper Weight to Dr. Fine’s Opinion

The Plaintiff argues that the ALJ committed legal error by arbitrarily and capsigiou
ascribed“no weight to Dr. Fine’s consultative opinion, while accordifgood weighit to Dr.
PaulHerman’s opinion, who conducted a consultative examination at the Commissienegst.

The ALJ assigned “no weight” to the opinion of Dr. Fine. Dr. Fine conducted a single
consultative examinatioon October19, 2015 Dr. Fine reviewedhe Plaintiff's medicaland
psychiatrichistory, family/social historyand medical recordgnd conducted a “mental status

examination.” In her mental status examination, Dr. Fine noted thaPthmtiff “related in a

cooperative manner;” spoke in cleaelevant, and goalirected patterns“[h]er affect was



appropriate to expressed ideation, was constricted and somewhat intense[inffldd was
somewhat depressed and anxjdusshedid not display any evidence of thought disorder or
psychosis;[h]er attention and concentration were intadigjhe was able to remember 3 out of 3
words in 5 minutes. . .[and] [her] [ijnsight and judgment were fair.” (R. at 407). Dr. Fine’'s
opinion was that the Plaintiff suffered from a “chronic msgive disordewhich has been
exacerbated by her recent brain surgery and resultant visual impairmén{id.). She further
opined that it was her opinion that the Plaintiff “is disabled for employment by both deraine
impairments as well as her chronic [d]epressive [d]isorded.”af 408).

As an initial matterthe ALJ was justified in disregarding Dr. Fine’s opirsdhat the
Plaintiff is disablednd cannot workFHndings that “a claimant is disabled and cannot warlare
reseved to the Commissner,” and a treatinghysician’s opinion on these points is not afforded
controlling weight. Snell, 177 F.3dat 133 (internal citations omittedyee also20 C.F.R. 8
404.1527(0(1)-(2) (stating that opinions as to, inter alia, whether the plaintifissbded and her
residual functional capacity@areserved to the commissionefhe ALJ “considers the data that
physicians provide but draws his or her] own conclusions as to whether those dadte indic
disability .” Snell,177 F.3d at 133.

Furthermorethe ALJ was not required to ascribe controlling weight to Dr. Fine’s opinions
because she was not one of the Plaintiff's treating physicians. She conducted onetigensulta
examination. In general, “ALJs should not rely heavily on the findings of consultativieiphgs
after a single examinationSelian 708 F.3d at 419This is because “confiative exams are often
brief. . .and, at best, only give a glimpse of the claimant on a single dayZ v. Sullivan912

F.2d 8, 13 (2d Cir. 1990). As stated above, a treating source is someone who has had an ongoing



treatment relationship with the claima20 C.F.R. § 404.1527(a)(2[pr. Fine’s relationship with
the Plaintiff was neither ongoing nalated to treatment.

As a nontreating medicabpinion, the ALJ was only required &scribeweight to Dr.
Fine'sstatements and to give good reasaitsr cansidering the factors in 20 C.F.R. 8404.1527(c)
The ALJ was entitled to assign no weight to Dr. Fine’s opinion, as dsnthereasonswere
adequately explainedSee, e.g\Wettlaufer v. Colvin203 F. Supp. 3d 266, 279 (W.D.N.Y. 2016)
(“The ALJ also properly weighed the relevant factors and gave “good reasons” foirgffaro
weight” to [the treating physician’s] opinion;'Rorick v. Colvin 220 F. Supp. 3d 230 (N.D.N.Y.
2016)(“Here, the hearing offices’decision to giv§the treating physician’gjpinion no weight is
supported by the record, and the hearing officer adequately explained the reasoning behind
discrediting her opiniof); seealso Melendez v. Astrué30 F. Supp. 2d 308, 316 (S.D.N.Y. 2009)
(stating that the ALJ ‘&ed within the scope of his authority by rejecting the analyses of the other
consultative physicians. The Alsldetermination was reached after consideration afelleeant
evidence and conflicts in the record were resolved according to reasonablentslm

While the ALJ did not explicitly consider the factor2d C.F.R. 8404.1527(che Court
“deduce]s] that the ALJ considered thephysician’s opinion anéxplained the consistency of
[the physician’s] opinion ‘with the record as a whole,” and therefore “the ALJ appled t
substance of thfactors]” Halloran. 362 F.3d at 3432 (internal citations omitted)see also
Camille v. Colvin652 F. App’'x25, 28 (2d Cir. 2016) (summary order) (stating that “[a]lthough
the ALJ did not describe in detail her rationale, we can infer from the decitieneight she
attribued to each doctor’s opinionHere, he ALJ said that Dr. Fine’s opinion was not soied
by the record, and was not helpful in that it did not give specific functional limitatidmes latter

point is instructive, because in the Court’s vi®s, Fine’s opinion was so conclusapd “vague

10



as to render it useless in evaluating” the rRiis residual functional capacityCurry v. Apfel

209 F.3d 117, 123 (2d Cir. 2008)perceded on other grouné® C.F.R. 8§ 404.1560(c)(23ee
also Selian708 F.3d a#21 (“[The consultative examiner’s] opinion is remarkably vague. What
[the consultdive examiner] means. .is left to the ALJ’'s sheer speculation . . ..”)

As the ALJ statedh her written decisionDr. Fine’s opinion was not supported by the
evidence in the record. The Plaintiff noted in her reports and in her testimony theatsshiele to
care for herself and her oyear old child. Poupore v. Astrues66 F.3d 303, 307 (2d Cir. 2009)
(finding that substantial evidence supported the Alfiiiding that the plaintif subjective
complaints of pain were insufficient to establish disability whre ALJ correctly noted thdthe
[plaintifff was able to care for his owyearold child, including changing diapers, that he
sometimes vacuumed and washed dishes, that he occasionally drove, and that he watched
television, read, and used the compyter”

The Plaintiff’s treating neurologist, Dr. Agnieszka Kowalska, noted on two oceatsian
the Plaintiff's mental capabilities were within normal limiBx. S. Shapiro, atate agency medical
consultantwhose specialty is psychiairsimilarly found that the Plaintiff only hadild
restrictiors related toactivities of daily living; moderate difficulties in maintaining social
functioning; mild difficulties in maintainingancentration, persistence, or pace; and no episodes
of decompensationDr. Shapiro spoke with N.P. Kelly, who apparerttyd him that, from a
psychiatric standpoint, the Plaintiff had the skills for substantial gaicivitg. Dr. Shapiro found
that he Plaintif had various other limitationgR. at 69-71), but found that her only marked
limitations related to interacting with the general public. This detailed bnadtiassessment
differed greatly from Dr. Fine’s conclusions. Although the Plaiatifues that the ALJ did not

explicitly rely on Dr. Shapiro’s findings to support his conclusitjagn ALJ need not recite every

11



piece of evidence that contributed to the decision, so long as the record ‘permits us theglea
rationaleof an ALJs degsion.” Cichockiv. Astrug729 F.3d 172, 178 n.3 (2d Cir. 2018uoting
Mongeur v. Heckler722 F.2d 1033, 1040 (2d Cir. 1983) (per curiam))).

Dr. Fine’s opinion also contradicted Dr. Herman’s opini@r. Herman concluded that
there was no evidena®f significant limitations related to the Plaintiff's ability to follow and
understand simple directions and instructions; perform simple tasks; maattantion and
concentration; maintain a regular schedule; learn new tasks; perform complex rteste
appopriate decisions; and relaaelequately with othersHowever,Dr. Herman was concerned
about her ability to deal appropriately with stress. Dr. Herman’s conclusionsevesistent with
his examination, in which heoted that the Plaintiff's attenh and concentration were intact; her
cognitive functioning appeared to be average; her general fund of information was apptopriat
her experience; the Plaintiff did not report any significant difficulties adtivities of daily living;
and the Plaiiff stated that she was able to socialize, paint, télip household chores and take
care of her child.

The ALJafforded “good weight” to Dr. Herman’s opinion, which Wwasentitled todo
upon providing good reasonsThe ALJ held that Dr. Herman'pmion was consistentith the
doctor’s examination of the Plaintiff, and supported by other evidence.

While the ALJ did notely solely on Dr. Herman’s opinion, it is permissible for an ALJ to
rely on an examiningonsultative physician’s opinion if the opinion is supported by substantial
evidence.See, e.g., Smith v. Colyih7 F.Supp.3d 260, 268 (W.D.N.Y.2014) (“[T]he opinions of
consultingsources ‘may constituibstantiabvidencdf they are consistent with the record as a
whole.” This is parttularly so where the consultant directly examines the applizégtioting

Barringer v. Comnr’ of Soc. Se¢358 F.Supp.2d 67, 79 (N.D.N.Y.2005)anterpool v. Colvin
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No. 12CV-8789 VEC SN, 2014 WL 1979925, at *16 (S.D.N.Y. May 15, 2014) (finding the ALJ
did not err in affording greater weight to the opinion of toeasultative physiciamwhere the
opinion was more consistent with the treafaysician’smedical records)The ALJ did not give
controlling weight to Dr. Herman’s opiniont is not the sole source of substantial evidence
supporting the ALJ’s decision. Wahihis opinionwas supported by other substantial evidence in
the record, the ALJ only afforded it “good weight.”

Therefore, the Court finds that the ALJ did not abuse her discretion by according no weight
to the medical opinion of Dr. Fine, and the Plaintiff’'s motion for a judgment on theirgsad
pursuant to Rule 12(c) based on that argument is denied.

b. As to Whether the ALJ Ascribed Proper Weight to Pasternak’€pinion

The Plaintiff similarly argues that the ALJ committed legal erroagsigning ho weight
to the Plaintiff'sretainedvocational expert while seemingly relying on ihgartial vocational
expert who testified at the hearind.he Defendant contends that the ALJ was not required to
ascribe a certain weight to Pasternak’s opinion, and that the ALJ gave good reaaéfosdiog
it no weight. The Court finds that the ALJ did not commit eimdhis regard

The Act circumscribes the testimoaf a vocational expert as follows:

A vocational expert or specialist may offer relevant evidence within his or her

expertise or knowledge concerning the physical and mental demands of a

claimants past relevant work, either as the claimant actually pedd it or as

generally performed in the national econonfyuch evidence may be helpful in

supplementing or evaluating the accuracy of the clairmal@Scription of his past

work. In addition, a vocational expert or specialist may offer expert opinion

testimony in response to a hypothetical question about whether a person with the

physical and mental limitationmposed by the claimarst’medical impairment(s)

can meet the demands of the claimant’s previous work, either as the claimant

actually performed it or as generally performed in the national economy.

20 C.F.R. § 404.1560(b)(2).

13



Here, Pasternak reviewed the Plaintiffs medical records and background, teashduc
battery of tests and came to seleonclusions. He concluded that ®laintiff “is functionally
incapable of performing any reasonable occupation, even gsJddentary levebf physical
demand,” (R. at 272), and that there was “[n]o doubt there has been a significant dendine i
vocational functioning from previous levels, attributed to the cumulative etitlbts conditions.”

(Id. at 273). The ALJ afforded no weight to Pasternak’s opinion because it was “inconsistient wi
the evidence as a whole, including the claimant's own testimony at the hearing athestite
records from her neurosurgeon and the ophthalmological exafdsét 5).

The ALJ was not required to give a certain weight to Pasternak’s opb@oause he was
a vocational expert, and not reating medical source®While the ALJ is free to consider the
opinions of these ‘other sources’ in making hverall assessment of a claimanimpairments
and residual abilities, those opinions do not demand the same deference as thasatoiga t
physician.” Slattery v. Colvin111 F. Supp. 3d 360, 372 (W.D.N.Y. 2015) (citignier v. Astrue,
298 F App'x 105, 108 (2d Cir2008). The ALJ was only required to ascribe weight to
Pasternak’s opinignutilizing any of the applicable factors listed20 C.F.R. § 404.15%¢); see
also Oaks v. ColvinNo. 13-CV-917JTC, 2014 WL 5782486, at *8 (W.D.N.Y. Nov. 6, 2014)
(“While the Commissioner is thus free to decidetiabpinions of ‘other sources. .are entitled
to no weight or little weight, thoskecisions should be explainedriternal citationgnd quotation
marksomitted)). The ALJ found that Pasternak’s opinion was neither supported by nor consistent
with the evidence, and that he offered evidence outside of his specialization.

The ALJ gave good reasons for affording no weight to Pasternak’s opihi@nPlaintiff
noted in hefunctional report on September 8, 2014, that she could care for her personal needs,

prepare easy meals, clean her hoasddo laundry She testified ahe hearing that she was able

14



to serve as the primagaregiverfor her one year old daughter until 5:00 p.m. everydaie
Plaintiff's treating neurologist, Dr. Agnieszka Kowalska, noted on August 15, 2014, and on
October 24, 2014that the Plaintiffsmemory, attention/concentration, fund of knowledge,
repetition, naming, spontaneous speech, fluency, and comprehension were all within natsnal lim

Also, Pasternak’s opinions completely contradicted those of the Plaintiff's
ophthalmologistwho found that the Plaintiff could “constantly” perform activities that involved
near and far acuity, depth perception, accommodation, color vision, and field of vidionewit
left eye; that the Plaintiff would never experience symptoms severe enough w@rénteith her
attention and concentration; and that she could work with small objects sids@snvolved in
doing sedentary work. Pasternak’s opinion also was in conflict with the opinions of DrdShapi
and Dr. Herman.

In the Court’s opinion, Pasternak exceeded the bounds of what a vocational expert may
offer into evidence. His statements were not restrictéuetphysical and mental demands of the
claimant’s past relevant work,” and his conclusion that the Plaintiff could not waurkyijob was
not inresponse “to a hypothetical question about whether a person with the” P&intitations
“can meet the demands of the [Plaintiff's] previous work.” 20 C.F.R. § 404.1560(b)(23ee
also Uhlig v. ApfelNo. 97 CIV.7629SHS, 1999 WL 350862, at *11 (S.D.N.Y. June 2, 1998
ALJ correctly noted that vocational experts are not acceptable medica¢sdbat camdentify
and assess a claimant’s alleged impairments. Vocational experts are utilized to detdrnciin
jobs an individual with partidar skills can perform in light of an impairment or impairments if he
or she cannot perform past work, and whether sitelhnative jobs are available.”).

Pasternakwent so far in his conclusionsas to say that the Plaintiff's treating

ophthalmologist, Dr. Lawrence Buono’s questionnaire was “contradictory” becamsé d
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perception “requires the use bbth eyes.” (R. at 273)In this respectPasternak’s opinion
conflicted with the Plaintiff's own treating neuophthalmologist.It similarly was not supported
by the medical opinion of DBernard Zuckermara consultative ophthalmologist, who said that
the Plaintiff could see fine print, fine objects and use a computer. Dr. Zuakdurther
concluded that Rintiff's limitations merely prevented her from doing any activities that required
binocular vision, andhat sheshould stay away from moving machinery where footing may be
dangerous.

Therefore, the ALJ did not err by affording no weighPasternak’s opinionAccordingly,
the Plaintiff's motion for a judgment on the pleadings pursuaRute 12(c) orthat basiss denied.

2. As to Whether the ALJ’s Decision at Step Five Was Supported By Substantial
Evidence

The Plaintiff states that the ALJ’s decisiatstep fivas not based on substantial evidence
Again, at step five the Commissioner determines whethePliatiff can perform other work
besides her past job, taking into account the Plaintiff's residual functionalityapge, education,
and work experience. 20 C.F.R. 8§ 404.1520(a)(4RR0sa,168 F.3d at 77.Specifically, the
Plaintiff argueghat“the ALJ doeshot addresthe extent to whiclithe Plaintif] is off taskin the
[d]ecision suggesting the [d]ecision is not based upon substantial evidence.” (Rh'sofleaw
at 13). The ALJasked the impartial vocational expert whether the Plaintiff could work if her
impairments resulted in her being off task 15% of the time, but did not conclude thatittiéf Pl
would be off task 15% of the time.

Believing that the Plaintiff's argument relates to the hypothetical presenteslitopartial
vocational expert, the Defendargues that “the ALJ was nagquired to submit to the vocational
expert every limitation alleged by Plaintiff or her treating sourcesnust only convey all of

Plaintiff's credibly established limitations.” (Def.’s Repgi§em. of Law at 7).
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The Plaintiff does not argue that theJ erred in the hypothetical presented to the impartial
vocational expert-instead, the Plaintiff points to the hypothetical as evidence that the ALJ erred
in failing to address to what extent the Plaintiff would betagk The Plaintiff wrote thatthe
ALJ clearly relied upon the vocational opinionMf. Meola. . .but only to the extent that his
testimony supported her conclusion that M8acciowas employable as a Bger, Labeler or
Garment Folder. The ALS reliance upon MiMeold s testimonywas only based upon what she
elicited on direct and doesn't even mentdrat he admitted on crasSuriously, while the ALJ
asked Mr. Meola whether M®&ilaccio could work if her impairments resulted in her being off
task 15%, and he respondedtie ne@tve, the A.J does not address the extent to which Ms.
Pilaccio is off task in theDecison, suggesting the Decision is not based upon substantial
evidence. (Pl.’'s Mem. of Law at 13).

In her reply brief,the Plaintiff states that the “Defendant exauske ALJ for not
mentioning, in her hypothetical summarizing the facts of this case, that ‘plaintiffiweat 20 to
30 minute breaks when trying to read or concentrate’ because it only came up once in d¢he recor
in a report from plaintiff's optometrisDr. [Kristin] Protosow.” (Pl.’s Reply Mem. of Law at 6).

As stated abovehe Plaintiff used her reply brief to respond to Erefendant’'sargumentsnot to
raise newpoints of contention. Neverthelesshather the Plaintiff's argument relates to the
hypothetical presented to the expert, or to the ALJ’s finding at step five, the Culstliat the
ALJ’s decision was supported by substantial evidence.

At step five in the evaluation, the ALJ was required to perform a two e gs—to first
assesshe Plaintiff's job qualifications by considering hgrhysical ability, age, education, and
work experience, and then determine whether jobs exist in the national economy titdt Plai

could perform.See42 U.S.C. § 423(d)(2)(A); 20 C.F.R. 88 404.1520(f), 416.926{&ckler v.
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Campbell,461 U.S. 458, 460, 103 .6t. 1952, 1954, 76 LEd.2d 66 (1983). To make this
determination, an ALJ can apply the Medical Vocational Guidelines or taimomy from a
vocational expert:* An ALJ may ely on a vocational expesttestimony regaliing a hypothetical

as long as there is substantial recorddence to support the assumptions upon which the
vocational experbased his opiniorand accurately reflect the litations and capabilities of the
claimant involved. Mcintyre v. Colvin 758 F.3d 146, 151 (2d Cir. 2014).

“When the testimony of &ocational experis utilized, as here, the ALJ must present a
hypothetical that incorporates all @ifaintiff’'s impairments. If the ALJ fails to pose hypothetical
guestions that include all of a claimant’s impairments, limitations, and restsctois otherwise
inadequate, aocational expert'gesponse cannot constitute substantial evidence to support a
conclusion of no disability.”Yannone v. AstryéNo. 06CIV.15502SCRGAY, 2010 WL 743963,
at *7 (S.D.N.Y. Mar. 3, 2010) (quotingrodbeck v. AstrueNo. 505CV-0257 NAM/GHL, 2008
WL 681905, at *18 (N.D.N.Y. Mar. 7, 2008)) “[Aln ALJ’ s hypothetical should explicitly
incorporate any limitations in concentration, persistence, and’ pitmntyre, 758 F.3dat 152.

However, he Mcintyre court held that a failure to explicitly include such limitations is
harmless error if “(1) medical evidence demonstrates that a claimant can engage in sitnpde, ro
tasks or unskilled work despite limitations in concentration, persistence, aed gradthe
challenged hypothetical is limited “to include only unskilled work; or (2) the hypotieti
otherwise implicitly accounted for a claimant’'s limitations in concentration,ispense, and
pace.” Id. (internal alterations, citations, and quotation rmarkitted).

First, as the Plaintifpanted out, the ALJ did include in her hypothetigalestionto the

impartial vocational expert thasuch an individual would need to be off task 15 percent of the
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workday.” (R. at 23).Thereforethe Court find that the ALJ did include in her hypothetita
possibility that the Plaintiff would need breaks.

The Plaintiff contendsthat, in her decisionthe ALJ did not account for the Plaintiff's
apparent need fdireaks. Again, the Court disagreesThe ALJ explicitly held that “[t]he simple
unskilled nature of the jobs described in the residual functional capacity accounty fesues
she may have with concentration due to her depression and anxiety.” (R. at 26). To that end, D
Protosow the Plaintif’'s optometrist, stated that the Plaintiff would only need breaks when
reading. The jobs listed by the vocational expategarment folder, bagger and labelamone
of which require readingSeeDictionary of Occupational Titles (“DOT%82.687-010; 920.687-
126; 719.687-066.

“Here,substantial evidence in the record demonstrates that [the Plaintiff] can engage i
simple, routine, low stress tasksptwithstanding her physical limitations and her limitations in
conceftration, persistete, and pace.. .[T]heALJ sufficiently accounted fahe combined effect
of [the Plaintiff's] impairments.Mclntyre, 758 F.3d at 152.

The Plaintiffs arguments illustrate thatipparentlyshe does not fully understand the
important standard under which this Court operat&se Plaintiff contendsthat the “ALJ’s
decision [] discounted substantial evidence.” (Pl.’s Reply Mem. of Law at 8)As stated above,
this Court does not decide whether there is substantial evidence to suppairtiféposition;
it instead analyzes whether the ALJ’s decisiaroisoboratedy substantiagvidence.SeeBonet
523 F. App’xat 59 (stating that the relevant question is not “whether there is substaideice
to support the [claimant’s] view”; instead, the Court “must decide whethstasulal evidence

supportghe ALJ’s decisiori. (emphasis in original)).
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While theremay be substantial evidence to support the Plaintiff’'s contention that she
requiresbreaks throughouhe day, there is also substantial evidence to support the ALJ’s finding
that the Plaintiff will be able to work without unreasonable interruption inoibe listed by the
impartial vocational expertSeveraldoctors confirmed this important elemeri2r. Buono, the
Plaintiff's treating neuraphthalmologist, noted in his residual functional capacity questionnaire
that the Plaintiff would never experiensgmptoms severe enough to interfere with attention and
concentration. Dr. Kowalska, the Plaintiff's treating neurologist, found that the Plaintiff's
attention and concentratieverewithin the normal limits Dr. Shapiro, the state agency consulting
psydiatrist, said that the Plaintiff only had mild difficulties in maintaining concentration
persistence or pace. Dr. Hermdhe consultative psychologistlso noted that the Plaintiff's
attention and concentration were intaétithough Dr. Fine’s opinion was inconsistent, she did
note that the Plaintiff's attention, concentration, and memory were intact.

The Plaintiff does notontendthat the ALJ’s other findings were error or unsupported by
substantial evidenceTherefore, the Court finds that thé.J’s finding at the fifth step that there
arejobs that exist in significant numbers in the national economy that theifPlean perform is
supported by substantial evidence, and the Plaintiff's motion for a judgment on thegdeadi
pursuant to RuleZ(c) on that basis is denied

[Il. CONCLUSION

Accordingly, for the reasons stated above, the Plaintiff's motion for judgment on the
pleadings pursuant to Rule 12(c) is denied, and the Defendant’s motion for judgment on the
pleadingsdismissing the complaint is granted@he Clerk of the Court is respectfully directed to

close this case.
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Itis SO ORDERED:
Dated:Central Islip, New York
June 26, 2017

/s/ Arthur D. Spatt

ARTHUR D. SPATT

United States District Judge
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