Rodrigues v. The Incorporated Village of Mineola et al

UNITED STATESDISTRICT COURT
EASTERNDISTRICT OFNEW YORK

Ne 16-CV-1275(JFBYGRB)

ZACARIAS RODRIGUESAND MORSMAN REALTY CORP,

Plaintiffs,

VERSUS

THE INCORPORATEDV ILLAGE OF MINEOLA, ETAL.,

Defendants.

MEMORANDUM AND ORDER
Junel6, 2017

JOSEPHF. BIANCO, District Judge:

Plaintiff Zacarias Rodrigues filed the
Complaintin this actionon March 15, 2016.
(ECFNo. 1.) After this Courtdismissedhe
Complaintwith leaveto amendon October
25, 2016(ECF Nos.21-22), Rodriguefiled
the Amended Complaint on November 30,
2016 (ECF No. 25 (“Am. Compl.”), which
addedhis company,MorsmanRealty Corp.
(“Morsman”) (collectively with Rodrigles,
“plaintiffs”) asa plaintiff. Presentlybefore
the Courtis amotionto dismissthe Amend-
ed Complaintfiled by defendantghe Incor-
poratedVillage of Mineola (“Village™) and
Daniel B. Whalen theVillage’s Superinten-
dent of theDepartmenbf Buildings (collec-
tively “defendants”)! For the reasonset

1 The Amended Complaint also names Magwmott

P. Strauss as a defendant, bpiaintiffs have
acknowledged that the claim against Mayor Strauss
was based on Strauss‘involvement with respect to
Plaintiffs’ now dismissed claim” and, consequently,
“consent to dismissing Defendant Strauss as an indi-
vidual Defendant in this matter.”(ECF No. 27.)

forth below, the motion is grantedin part
anddeniedin part. In particular,the motion
is granted with respect to the claims
(1) againstMayor Strauss(2) basedon the
2006 summonsand (3) againstWhalen to
the extentthey stemfrom the parkingcita-
tions. Themotionis deniedasto the claims
againstWhalen and the Village regarding
the summonse$or the building violations
and asto the Village regarding the parking
citations.

Accordingly, all claims in the Amended Complaint
against Mayor Strauss are dismissed.

In addition, at oral argument, plaintiff conceded that
the Amended Complaint fails to state any claims
based ora summons he received in 2006 becatirse
statute of limitations expired on that clabafore the
Complaint was filed SeeCloverleaf Realty of N.Y.,
Inc. v. Town of Wawayand&a72 F.3d 93, 94 (2d Cir.
2009) (“[T] he statute of limitations for a claim under
§ 1983 that acaed in New York is liree years.”
(quoting Jaghory v. New York State Dep’t of Educ.
131 F.3d 326, 331 (2d Cir.199Y) Therefore, the
claims based on the 2006 summons are dismissed.
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|. BACKGROUND

The following facts are taken from the
Amended Complaint. The Court assumes
themto betruefor purposes of decidintis
motion and construes therm thelight most
favorableto plaintiffs, the non-movingar-

ty.
A. Facts

Rodrigues is of Portuguesedescent.
(Am. Comp. § 11.) He is the sole owner
and shareholder oMorsman which owns
property at 75 Windsor AvenueMineola,
New York (the “Property). (Id. 11 6, 13.)
In 2005, plaintiffs applied for a permit to
operatea concretemixing plant on the Prop-
erty, but theVillage deniedthe application.
(Id. 1 14.) Plaintiffs eventuallyenteredinto
a stipulation of settlementwith the Village
wherebytheywereallowedto use the Prop-
erty as an outdoor storagdacility for the
“open storageof trucks, machinery,equip-
mert andmaterials. . . provided thewprenot
used for the production ofcement.” (ld.
1 16.)

Since the time the parties enteredinto
the stipulation, inspectorsfrom the Village
have frequentlyvisited the Property. (ld.
1 17.) Severalof plaintiffs’ neighborsalso
operatestoragefacilities, some withoutper-
mits, but theyhave not received frequent
visits from inspectors.(ld. 1 18.) Plaintiffs’
neighborsare not of Portuguesealescent.
(Id. 1 19.) WhenRodriguesaisedconceris
about unfair treatment with defendant
Whalen, Whalen responded,“mind your
own business.” I¢l.  18)

On September28, 2006, Rodriguese-
ceived a summonsas owner of Morsman,
which allegedthat he “allow[ed] for the ac-
cumulation of filth, dirt, concretedust and
stones upon a publiplace (Windsor Ave-
nue)within theVillage of Mineola” in viola-
tion of the Village’'s Municipal Code

(“Code”). (Id. §20.) Building Inspector
Keith Gessnerissued the summons. Id.
1 21.) OnJuly 22, 2014, Rodriguesceived
another summongom the Village, this one
issuedby Building Inspector Thomas Mur-
phy, for “allow[ing] dischargeinto the Vil-
lages[sic] separatestormsewersystem. . .
materials other than storm water.” (Id.
11 24-25.) On Decemberl, 2014, Ro-
driguesreceivedadditional summoresfrom
the Village via Murphy for operationof a
nonpermitteduse of agarbagecorporation
in an M-District andfor permitting a tenant
to depositwaste on private property. (Id.
1 32.) It waslaterdeterminedhat, although
garbagetrucks were being stored on the
Property,therewas no garbagéeingstored
or dumpedhere. (Id.)

Plaintiffs’ non-Portuguese neighbors
have notreceivedsummonsegven though
they havespilled concreteproductionmate-
rial onto publicstreetsandinto stormdrains.
(Id. 119122, 25-26.) In addition,at leastone
neighbor,D&A Sandand Gravel (“D&A") ,
producesandstoresconcreteat their facility
at 328 SagamoréAvenue (“328Sagamore”),
but its owner only lasa permitto dosoata
different facility located at 335 Sagamore
Avenue (“3355agamore”).(Id. 1 30.)

Rodrigues has also received over 25
parkingcitationsfrom the Village from Sep-
tember2013to February 201%otaling over
$6,000in fines. (Id. 1 34.) The citations
were issuedfor, inter alia, double parking
andimproper parking of acommercialvehi-
cle. (See,e.qg, id. 11 36-47.) Plaintiffs’
neighbors have natceivedcitationsto the
extent Rodrigueshas even though some of
themhaveengagedn similar behavior. (Id.
157.)

B. ProceduraHistory

Rodriguedfiled the Complaint orMarch
15, 2016. (ECFNo. 1.) Defendantsinitial
motion to dismisswas grantedon October



25, 2016. (SeeECF Nos. 21-22.) Plaintiffs
filed the AmendedComplaint on November
30, 2016 (ECF No. 25), and defendants
movedto dismisson February3, 2017(ECF
No. 29). Plaintiffs filed an opposition on
March 28, 2017(ECF No. 35), and defend-
antsrepliedon April 11, 2017ECFNo. 37).
Oral argumentwas held on April 20, 2017.
(ECFNo. 38.) bThe Courthasfully consid-
eredtheparties’submissions.

[I. Standardbf Review

In reviewing amotion to dismisspursu-
ant to Rule 12(b)(6), the Court must accept
the factual allegations set forth in the com-
plaint as true and draw all reasonable infer-
ences in favor of the plaintiff. See, e.g.
Cleveland v. Caplaw Entersi48 F.3d 518,
521 (2d Cir.2006);Nechis v. Oxford Health
Plans, Inc, 421 F.3d 96, 100 (2d Cir. 2005).
“In order to survive anotionto dismissun-
derRule 12(b)(6) a complaint must allege a
plausible set of facts sufficient ‘to raise a
right to relief above thepeculative level.”
Operating Local 649 Annuity Trust Fund v.
Smith Barney Fund Mgmt. LL.G95 F.3d
86, 91 (2d Cir. 2010) (quotingell Atl.
Corp. v. Twombly 550 U.S. 544, 555
(2007)). This standard does not require
“heightened fact pleading of specsi but
only enough facts to state a claim to relief
that is plausible on its face. Twombly 550
U.S. at 570.

The Supreme Court clarified the appro-
priate pleading standard Ashcroft v. Igbal
setting forth two principles for a district
court to follow in deciding anotionto dis-
miss 556 U.S. 6622009). First, district
courts must “identify[ ] pleadings that, be-
cause they are no more than conclusions, are
not entitled to the assumption of truthd.
at 679. “While legal conclusions can pro-
vide the framework of a complaint, they
must be supported by factual allegations.”
Id. Second, if a complaint contains “well

pleaded factual allegations, a court should
assume their veracity and then determine
whether they plausibly give rise to an enti-
tlement torelief.” Id.

I1l. Discussion

The Amended Complaint sets forth
claims pursuanto 42 U.S.C. 8§ 1983(“Sec-
tion 1983”) for violations of the EquaPro-
tection Clause of the Fourteenth Amend-
mentand municipalliability against theVil-
lage basedon its selectiveenforcementof
laws, rules, regulations, and ordinances
against plaintiffs becauseof Rodrigues’s
national origin. (Am. Compl. 1 71-76.)
Specifically, plaintiffs claim that the Village
selectivelytargetedthemfor both violations
of the Village’s Code andtraffic citations.
As setforth below, the Court concludéisat,
although the Amended Complaint fails to
stateaclaim basedonthe Village’s issuance
of traffic citations with respectto Whalen
individually, it adequatelystatesEqual Pro-
tection againstWhalenbasedon hs alleged
selective enforcementof summonsesfor
Code violations. The AmendedComplaint
also adequatelyalleges municipal liability
againstthe Village for both the Code viola-
tionsandtheparking citations.

A. Individual Liability

As a thresholdnatter, defendantsargue
that Whalencanna be held individually lia-
ble because(1) the Amended Complaint
does notadequatelallegethat Whalenwas
persomlly involvedin the constitutional vio-
lations and (2) Whalenis entitled to quali-
fied immunity. For thereasonsoutlinedbe-
low, the Court concludethat, although the
Amended Complaint fails to state a claim
against Whalen basedon the traffic cita-
tions, theallegationsagainsthim regarding
the Code violationssuffice to survive de-
fendants’'motionto dismiss.

1. Personalnvolvement


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=Ia27b40b0a7e611e4b86bd602cb8781fa&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=Ia27b40b0a7e611e4b86bd602cb8781fa&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)

In orderto statea plausibleclaim for re-
lief underSection1983, aplaintiff mustal-
legethepersonainvolvement of thalefend-
antin the allegedconstitutional deprivation.
Farid v. Ellen, 593 F.3d 233, 249(2d Cir.
2010) (“It is well settledin this Circuit that
personal involvemenof defendantsin al-
legedconstitutional deprivationis a prereg-
uisite to an award of damages un-
der§ 1983.” (quotingFarrell v. Burke 449
F.3d 470, 484(2d Cir. 2006). “Personal
involvement” may be establishedby evi-
denceof a supervisor’sdirect participation
in thechallengecconduct of‘by evidence of
an official's (1) failure to take corrective
action after learning of a subordinate’s un-
lawful conduct,(2) creationof a policy or
custom fostering the unlawful conduct,
(3) grossnegligencen supervising subordi-
nateswho commit unlawful acts, or (4) de-
liberate indifferenceto the rights of athers
by failing to act on information regarding

the unlawful conduct of subordinates.”

Hayutv. StateUniv. of New York 352 F.3d
733, 753(2d Cir. 2003). A supervisorcan
also be held liable where he “authorizedor
approvedchallengedmisconduct.” Bemu-
dezv. City of N.Y, 783F. Supp. 2d 560, 602
(S.D.N.Y. 2011) (citing Stevensv. New
York 691 F. Supp. 2d 392, 400S.D.N.Y.
2009). On the other hand, an “individual
cannot beheld liable for damagesunder
Section1983merelybecause haeld a high
paosition of authority.” Backv. Hastings on
Hudson UnionFree Sch. Dist., 365 F.3d
107, 127(2d Cir. 2004). Where a Section
1983 claim fails to allege the personalin-
volvement of thelefendantit fails asamat-
ter of law. SeeJohnsonv. Barney 360 F.
App’x 199, 201(2d Cir. 2010).

Here, the Amended Complaint suffi-
ciently allegespersonal involvemenby de-
fendantWhalenwith respecto the selective
enforcementof the Code. First, plaintiffs’
allegationsindicatethat Whalen“authorized
or approved[the] challengedmisconduct”

by the building inspectors.Bermudez 783
F. Supp. 2dat 602. Specifically, the
AmendedComplaintallegesthat (1) the Vil-
lage’s building inspectors cannotssue
summonses without obtaining approfraim
Whalenin his capacityas Superintendent of
Buildings (Am. Compl. T 65);(2) building
inspectors musteport any relevant viola-
tions of the Coddo Whalen,who then de-
cides whetherany actionwill be taken (id.
1 66);and(3) it is listedin Whalen’sjob du-
ties that he mustdetermne againstwhom
the Codewill be enforced(id. T 69). Alt-
hough plaintiffs do not specifically allege
that Whalenauthorizedthe building inspec-
tors’ actionsin this case,this allegationcan
be reasonablynferredfrom their otheralle-
gations, namely Rodrigues’sreceipt of the
summonsesnd the processrequiredfor is-
suing them as outlined in the Amended
Complaint. SeeCleveland 448 F.3dat 521
(on motion to dismiss,court mustdraw all
reasonableinferencesin plaintiff's favor).
In other wordspecaus buildinginspectors
must obtainWhalen’sapproval beforessu-
ing a summongt canbefairly inferredfrom
plaintiff's receiptof a summonshatWhalen
approvedit. This is sufficient to establish
his personal involvementSee,e.g, Whiting
v. Inc. Vill. of Old Brookville 79F. Supp. 2d
133, 137 (E.D.N.Y. 1999) (holding that
plaintiff adequatelypled personal involve-
ment where defendant inter alia, “ap-
provied] the chargediled by [a subordinate
policeofficer]”).

Furthermore,even if plaintiffs had not
allegedthatWhalenapproved the summons-
es, the AmendedComplaintstill adequately
allegesthat he exhibited “deliberateindif-
ferenceto the rights of othersby failing to
act on information regarding the unlawful
conduct of subordinates.’Hayut 352 F.3d
at 753. In particular, plaintiffs assertthat,
when Rodrigues complained about unfair
treatment Whalen told him to “mind [his]
own business.” (Am. Compl. 11 18, 68.)



Sucha responséo the unlawful conduct of
subordinates plainlys sufficientto demon-
strate personalinvolvementto the extent
necessaryto survive amotion to dismiss.
SeeHill v. Taconic Development&isabili-
ties Servs.Office, 283 F. Supp. 2d 955, 962
(S.D.N.Y.) (holdingthat plaintiff's Section
1983 claim survived summary judgment
where defendant' exhibiteddeliberateindif-
ferenceto the plaintiff’ s rights by failing to
actoninformationindicatingthather consti-
tutional right to equal protectionwas being
violated).

The AmendedComplaint does nohow-
ever, contain any allegationfrom which it
canbeinferredthat Whalenplayedarole in
the issuanceof traffic citationsagainstRo-
drigues. Therefore,the motion to dismiss
the AmendedComplaintis grantedwith re-
spectto the claims againstWhalen arising
out of thetraffic citations. SeeStevens691
F. Supp. 2dat 401; Raymonds. City of N.Y,
No. 15-CV-6885LTS-HBP, 2017 WL
892350,at*5 (S.D.N.Y.Mar. 6, 2017).

2. QualifiedImmunity

Defendand next argue that Whalen is
entitled to qualified immunity becausethe
AmendedComplaint does natllegehe en-
gagedin conductthatviolated clearly estab-
lishedlaw. Under the doctrine ofjualified
immunity, government actors may be
shieldedfrom liability for civil damagesf
their “conduct did notviolate plaintiff's
cleaty establishedights, orif it would have
beenobjectively reasonabléor the official
to believe that his conduct did noviolate
plaintiff's rights.” Mandellv. Cnty. of Suf-
folk, 316 F.3d 368, 3882d Cir. 2003); see
also Fielding v. Tollaksen 257 F. App’x
400, 401(2d Cir. 2007) (“The police offic-
ers, in turn, are protectedby qualified im-
munity if their actions do noviolate clearly
establishedaw, or it was objectively rea-
sonablefor themto believethattheir actions

did not violate the law.”). As the Second
Circuit hasnoted,“[t]his doctrineis saidto
be justified in part by the risk that the ‘fear
of personalmonetaryliability andharassing
litigation will unduly inhibit officials in the
discharge of their duties.” McClellan v.
Smith 439 F.3d 137, 1472d Cir. 2006)
(quoting Thomasv. Roach 165 F.3d 137,
142 (2d Cir. 1999)). Thus,qualified im-
munity is not merely a defenseput ratheris
also“an entitlementnotto standtrial or face
the other burdens ditigation.” Mitchell v.
Forsyth 472U.S.511, 526 (1985). Accord-
ingly, the availability of qualified immunity
shouldsimilarly be decidedby a court“[a]t
the earliest possible stage in litigation.”
Hunterv. Bryant 502U.S.224, 227 (1991).

Nonethelessthe SecondCircuit hasem-
phasked that “a defendantpresentingan
immunity defense on a Rule 12(b)(@otion
insteadof a motion for summaryjudgment
mustacceptthe more stringerdtandardap-
plicableto this proceduraroute.” McKenna
v. Wright, 386 F.3d 432, 43@d Cir. 2004);
seealso McCray v. City of NewYork Nos.
03-CV-9685 (DAB), 03-CV-9974 (DAB),
03-CV-10080(DAB), 2007WL 4352748at
*18 (S.D.N.Y.Dec.11, 2007)“A defendant
assertingaqualifiedimmunity defenseat the
12(b)(6) stage faces a formidable hurdle.
Becausethe evidencesupporting a finding
of qualified immunity is normally adduced
during thediscoveryprocessandat trial, the
defense of qualified immunity [usually]
cannot support thgrantof aFed.R. Civ. P.
12(b)(6) motion for failure to statea claim
uponwhich relief canbe granted.” (tations
and ellipsis omitted)). In particular, the
facts supporting thedefensemust be clear
from theface of thecomplaint. In addition,
in suchsituations,plaintiff is entitledto all
reasonablénferencedrom thefactsalleged,
not only thosethat support hisclaim, but
also those that defeat the immunity de-
fense.” McKenna 386 F.3dat 436. The
burdenis on the defendarib show ‘thatthe



challengedactwasobjectively reasonabli@
light of thelaw exising atthattime.” Savino
v. Town of Southeast983F. Supp. 2d 293,
309 (S.D.N.Y. 2013) (quotingRosenv. City
of New York 667 F. Supp. 2d 355, 362
(S.D.N.Y.20009).

Defendantsemphasizethat, to defeat
qualified immunity, a plaintiff must show
that “the violative natureof particular con-
duct is clearly established.” (Defs.” Mem.
Supp. Mot.to Dismiss Am. Compl., ECF
No. 31 (“Defs.” Br.”), at 13 (quotingMul-
lenixv. Lung 136S. Ct. 305, 308 (2019)).
They further arguethat the AmendedCom-
plaint does notspecifically allege that
Whalen approved the summonsesth dis-
criminatory intent, and, thusfails to show
that heviolatedclearly establishedaw. (Id.
at13-14.)

As a thresholdmatter, “the prohibition
againstthe applicationof a neutrallaw be-
causeof someone’sace or nationalorigin
was previouslyestablishedas was the pro-
hibition againstselectiveenforcementof a
law for the same reasons” well before
Whalen'sallegedapproval of the summons-
esin this case. Saving 983 F. Supp. 2dat
308 (iting Yick Wo v. Hopkins 118 U.S.
356, 373—-74 (1886)LeClair v. Saunders
627 F.2d 606, 61(2d Cir. 1980). Thus,in
Saving the court rejected a defendant’s
qualified immunity argumentson summary
judgmentwhere “a trier of fact could rea-
sonably detemine that [the defendantpp-
plied the zoninglaws against[the plaintiff]
.. . becauseof [the plaintiff's] nationality”
Id. The court further held that the jury
“could reasonablyconclude that [the de-
fendant’s] actionsin enforcing the zoning
code . . .were unreasonablen light of the
aforemetionedclearly establishedaw.” Id.
In theeventthe jurymadethesefactualfind-
ings, the court continuedt would be “un-
reasonableio believe that applying or e-
forcing a law basedon someone’s national

origin does not violate the Fourteenth
Amendment,and no official of reasonable
competencevoulddisagree.”ld.

Here,asdiscussedn moredetail below,
plaintiffs have adequately alleged that
Whalen selectively enforced the Code
againstthembecausef Rodrigues’snation-
ality. Accordingly, given that the right
against selective enforcementof a statue
basedon nationalitywas clearly established
before Whalenapproved the summonses,
would havebeen“unreasonabléfor him] to
believe that applying or erforcing a law
basedon someone’s nationafigin does not
violate the Fourteenth Amendment.”ld.
Accordingly, Whalenis notentitledto quali-
fied immunity at this stageof thelitigation.

B. EqualProtection

Plaintiffs’ EqualProtectionclaim alleges
that defendantssiolated their right to equal
protectionby selectivelyenforcingthe Code
againsthembecausef Rodrigues’s nation-
ality. As set forth below, the Court con-
cludes that the Amended Complaint ade-
guately sets forth a selective enforcement
claim.

The SecondCircuit has“describedselec-
tive enforcementas a ‘murky corner of
equalprotectionlaw in which thereare sur-
prisingly few cases.” Diesel v. Town of
Lewisborg 232 F.3d 92, 108d Cir. 2000)
(quotingLeClair v. Saunders627 F.2d 606,
608(2d Cir. 1980)). Neverthelesst is well-
settled that plaintiffs must meet a two-
prongedtestin orderto successfullydemon-
strateselectiveenforcementunder the Four-
teenth Amendment. Cine SK8v. Town of
Henrietta 507 F.3d 778, 79(d Cir. 2007).
Specifically, “plaintiffs must show both
(1) that [they were] treateddifferently from
other similarly situated businessesand
(2)that ‘such differential treatment was
basedon impermissibleconsiderationsuch
asrace,religion, intentto inhibit or punish



the exerciseof constitutionakights, or mali-
cious orbadfaith intentto injure a person.”
Id. (quoting Harlen Assocsw. Inc. Vill. of
Mineola 273 F.3d 494, 49@d Cir. 2001).

1. Similarly Situated

First, “[a] selective enforcementclaim
requires, as a thresholdmatter, a showing
that the plaintiff was treated differently
compared to others similarly situated.”
Church of theAmericanKnights of theKu
Klux Klan v. Kerik, 356 F.3d 197, 21(2d
Cir. 2004). In partiaular, a plaintiff must
include allegations“‘comparing[himself] to
individualsthat are ‘'similarly situatedin all
materialrespects.” Seboldv. City of Mid-
dletown No. 3:05-CV-1205, 200J.S. Dist.
LEXIS 70081,at *81 (D. Conn. Sept. 21,
2007) Quoting Grahanv. Long IslandR.R,
230 F.3d 34, 392d Cir. 2000)). Neverthe-
less,“similarly situateddoes nomeaniden-
tical, but rather a reasonablyclose resem-
blance of the facts and circumstancesof
plaintiff s and comparator'scases,to the
extentthat an objectively identifiable basis
for comparability exists. In other words,
Plaintiffs must identify comparators whom a
prudent person would thinkvere roughly
equivalent.” Saving 983F. Supp. 2dat 305
(citations, brackets, and ellipses omitted);
seealso Mosdos Chofetz Chaiing. v. Vill.
of WesleyHills, 815F. Supp. 2d 679, 696
(S.D.N.Y. 2011) (“To satisfy this less
demandingestin the selectiveenforcement
context, plaintiffs ‘must identify compara-

tors whom a prudent person would think

were roughly equivalent|[, but]p]laintiff[s]
neednot showan exactcorrelationbetween
[themselvesland the comparators. (altera-
tions in original)). Furthemorg “[a]s a
generalrule, whetheritemsaresimilarly sit-
uatedis a factualissuethat should be sub-
mittedto the jury.” Harlen, 273 F.3dat 499
n.2.

In Riley v. Town of Bethlehem 44 F.

Supp. 2d 451, 46@N.D.N.Y. 1999),for ex-
ample, the courtheld that a plaintiff pro-
ducedadequateevidenceto showthat simi-
larly situatedindividualswere treateddiffer-
ently to support herselective enforcement
claim. In that case,the plaintiff's evidence
indicatedthat numerouswhite homeowners
openly operated businessesin residential
areaswithout usevariances,but the town
only enforcedits zoning ordinanceagainst
the plaintiff, a blackwoman. Id. at 462—-63;
seealso Mosdos815F. Supp. 2dat 697-98
(holding that other businesses th@aintiffs
identified were “similarly situated because
the complaintallegedthat their construction
projects“were similarin sizeor scop€o the
[plaintiffs’] proposed developmenyet the
village permittedthem “to proceedwithout
requiring [environmental] compliance’
which theyhadrequiredfrom plaintiffs).

Here, plaintiffs have adequatelyidenti-
fied “similarly situated” individuals and
companiesin the AmendedComplaintthat
have notreceivedfrequentyvisits from in-
spectorsor summonse$or the sameviola-
tions of the Code.(SeeAm. Compl. {1 18,
25-30.) In particular,the Amended Com-
plaint lists six neighboring businessdbat
“operate outdoor storagdacilities on their
property withoutbeingfrequentlyvisited by
village inspectorsdespitethe fact thatmany
neighbors are operating withoutpermits.”
(Id. § 18.) Furthermore,although theVil-
lage issueda summonsto plaintiffs for “al-
low[ing] for the accumulationof filth dirt,
concrete dust and stones upon a public
place” (id. § 20),it did not doso for their
neighborseventhough Rodrigue$%observed
[them] spill concrete production material
onto publicstreets” (id. § 22; seealso id.
1 25).

Furthermore, plaintiffs have identified
similarly situatedindividuals not of Portu-
gue® nationalorigin who did notreceive
parking citationsto the extentplaintiffs did.



Specifically, plaintiffs allegethat, from Sep-
tember 2013 throughFebruary 2015, Ro-
driguesreceivedover 25 parkingcitations
for suchconductas double parkingandim-
properly parkingcommercialvehicles. (ld.
11 34-55.) “Neighboringpropertyowners,”
however,were not “issued tickets . . . de-
spite engagingin the samebehavior.” (Id.
1 57.) Plaintiffs specifically cite “multiple
unregisteredand unlicensedvehicles” be-
longing to a neighboring propertyat 100
Windsor Avenue“that have been blocking
the sidewalk for years” without receiving
tickets. (Id. 1 59.) The ownerof that prop-
erty “is not of Portuguese national origin.
(Id. 1 61.)

In short, plaintiffs haveidentified com-
paniesn thesameareathatoperatehesame
type of businessas plaintiffs and have en-
gagedin the same unlawful activities for
which plaintiffs received summonsesand
parking citations but they did not receive
similar treatmentfrom the Village. The
Court concludeshat, if theseallegationsare
credited a “prudent persorjc]jould think”
plaintiffs “were roughly equivalentto their
neighbors. Saving 983 F. Supp. 2dat 305;
see also Riley, 44 F. Supp. 2dat 463;
Mosdos 815F. Supp. 2dat 6972 Thus, the

2 Defendants argue that plaintiffs are not similarly
situated totheir neighbors because plaintiffs entered
into a stipulation with the Village that permitted the
Village to conduct regular inspections. (Defs.’ Br. at
8.) They also point out that plaintiffs were convicted
of illegally operating a concrete mixing plant prior to
signing the stipdtion. (d.) These distinctions are
not, howevergnowgh for the Courto conclude, as a
metter of law, that plaintiffs’ Egal Protection claim
fails. First, he Amended Complairdlleges that at
least one other neighbor, D&A, also illegally opesate
a concrete mixing plant at 328 Sagamoig: { 28,
30), so plaintiffs’ allegedillegal operation of a con-
crete facility isinsufficient at this stage, to distin-
guish all oftheir non-Portuguese neighborsSecond,
even if no other company had engaged in tlregad
unlawful conduct, plaintiffs need not sho an exact
correlation  between  themselves and the
comparators$,as noted aboveMosdos 815 F. Supp.

AmendedComplaintstatesa plausibleclaim
with respectto the first prong of theselec-
tive enforcementest.

2. ImpermissibleMotive

Under the secondprong of the test a
plaintiff must demonstratdat the“differen-
tial treatmentwas basedon impermissible
considerationsuch as race, religion, intent
to inhibit or punish theexerciseof constitu-
tional rights, or maliciousor badfaith intent
to injure a person.”Cine SK§ 507 F.3dat
790 (citations omitted); see also Freedom
Holdings Inc. v. Int'l Tobacco Partners
Ltd., 357 F.3d 205, 23@d Cir. 2004). “To
prevail, plaintiffs must provdahatthe dispa-
atetreatmentwvas causedoy the impermissi-
ble motivation” Bizzarrov. Miranda, 394
F.3d 82, 87(2d Cir. 2005). Oneimpermis-
sible motive is a discriminatory purpose,
which “implies that the decisionmakerse-
lected or reaffirmed a particular course of
acton at leastin part becauseof . . .its ad-
verse effects upon an identifiable group.”
Adler v. Kent Vill. Hous. Ca. 123F. Supp.
2d 91, 98(E.D.N.Y. 2000) (quotingEstate
of Rosenbaurhy Plotkin v. City of N.Y, 975
F. Supp. 206, 228E.D.N.Y. 1997).

In Thomasv. Vendittq 925F. Supp. 2d
352, 365(E.D.N.Y. 2013),for instance the
court held that the plaintiffs adequatelyset
forth an impermissible purposewhere the
complaintallegedthat “at leastsevenother
homes in [the] [p]laintiffs’ neighborhood
[were] being usedillegally as multi-family
homes, [but]criminal charges[were] only
... brought againg¥ir. Thomas.” It further
allegedthat “each of the comparatorsvas
CaucasianwhereasMr. Thomasis African
American and Mrs. Thomasis Puerto Ri-
can” Id. Thus, the court concludedhat

2dat696. Thus in this case, these purported dissimi-
larities do not allow this issue to be resal on a
motion to dismiss.



“the Complaint allegdd] that Defendants’
enforcementof the Town Codeis racially
motivated” 1d.; seealso Tower Properties
LLC v. Vill. of Highland Falls, No. 14-CV-
04502 NSR, 2015 WL 4124499, *9-12
(S.D.N.Y. July 7, 2015) (complaintade-
quately alleged impermissible purpose
whereit setforth differential treatmentand
racially suggestive statements made by
mayor); Purdiev. Brown, No. 14 CIV. 8490
NSR, 2015WL 6741875,at *7 (S.D.N.Y.
Nov. 3, 2015) (complairedequatelyalleged
discriminatory motive where “Plaintiff al-
leged the arrestsof two African—American
police officers; humiliating treatmentfol-
lowing his arrest; and a number of non-
AfricanAmerican [sic] comparators who
werenotarrested”).

Here,asin Thomas plaintiffs haveade-
guatelyidentified other businessdbat have
allegedlyengagedn the sametype of con-
duct as plaintiffs but did not receive the
sametreatment. Furthermore,also like in
Thomas plaintiffs have alleged that the
ownersof thesebusinssesareof a different
national origin. (Am. Compl. § 19.)At this
early stage of the proceedings, the Court
concludesthat theseallegationsset forth a
plausible claim with respectto the second
prong ofthe selectiveenforcementest. See
Thomas 925 F. Supp. 2dat 365; seealso
Collins v. W. Hartford Police Dept, 380F.
Supp. 2d 83, 98D. Conn. 2005)“[1] n light
of the liberal pleadingrequirementsf Fed.
R. Civ. P. 8, dispositionof a selectiveen-
forcementclaim at the motion to dismiss
stage should be done onlwith great cir-
cumspection.”) see,e.g, Rizviv. Town of
Wawarsing No. 112CV1396GLSRFT, 2013
WL 12177175at*5 & n.10 (N.D.N.Y. Jan.
15, 2013) (decliningo dismisswhereplain-
tiff simply “allege[d] that the Town is only
applying thelicensing requirementson the
Motel, andtheimpetusbehindthis selective
enforcements her protectedcharacteristics
despite“gaps in theseallegations”because

“the court presume[d]that [plaintiff] pos-
sessfl] the requisite good faith belief that
discovery will confirm her allegations of
selectiveenforcement”) Bissingerv. City of
N.Y, No. 06 CIV. 2325 (WHP), 2007 WL
2826756,at *9 (S.D.N.Y. Sept. 24, 2007)
(plaintiffs adequatelyalleged selective en-
forcement claim where they alleged that
“alongwith other photograph vendors, they
were arrested ticketed, and harassedvhen
legally selling photographs, while other
vendors,selling at the sametimesandplac-
es,werenot”); Vertical Broad.,Inc. v. Town
of Southamptgn84 F. Supp. 2d 379, 390
(E.D.N.Y. 2000) (declining to dismiss
“equal protectionclaim [that was] not suffi-
ciently factually developedat this juncture
[motionto dismiss]for full analysis”).

* % %

In sum,plaintiffs haveasserted plausi-
ble selectiveenforcementlaim, adequately
alleging similarly situatedcomparatorof a
different national origin who were treated
differently. Therefore,defendants’motion
to dismiss their Equal Protection claim
basedon theissuanceof the summonses
denied.

C. Municipal Liability

Defendantsalso move to dismissplain-
tiffs’ Section 1983 claim for municipal lia-
bility againstthe Village under Monell v.
Department of Socigbervicesof theCity of
New York 436 U.S. 658, 694-95 (1978).
Plaintiffs arguethat the Village is liable for
Whalen’sactionswith respectto the build-
ing violations becauseWhalen is a “final
policymaker”for theVillage.

The SecondCircuit hasheldthata plain-
tiff may demonstratenunicipalliability un-
der Monell by showing that a municipal
“policymaker” violated plaintiff's constitu-
tional rights:



Where plaintiffs allege that
their rightsweredeprived not
asaresultof theenforcement
of an unconstitutionabfficial
policy or ordinance,but by
the unconstitutionalapplica-
tion of avalid policy, or by a
[municipal] employee’s sin-
gle tortious decision or
course of action, the inquiry
focuses on whether the ac-
tions of the employee in
guestionmay be said to rep-
resentthe conscioushoices
of the municipality itself.
Suchanactionconstituteghe
act of the municipality and
thereforeprovides aasisfor
municipal liability whereit is
takenby, or is attributableto,
one of the [municipality’s]
authorizedpolicymakers.

AmnestyAm. v. Town ofW. Hartford, 361
F.3d 113, 126(2d Cir. 2004); see also
Gronowskiv. Spencer 424 F.3d 285, 296
(2d Cir. 2005) (Municipal liability may at-
tachunder § 1983vhen a[municipal] poli-
cymakertakesaction that violates an indi-
vidual's constitutional rights.”); Davis v.
Lynbrook Police Dep’t, 224 F. Supp. 2d
463, 478(E.D.N.Y. 2002) (*A plaintiff can
show a municipatustom,policy or practice
by establishinghatan official whois afinal
policymaker directly committed or com-
mandedthe constitutional violation. . ..7).
Indeed,“[e]ven one episode dflegal retali-
ation may establishmunicipalliability under
§ 1983if orderedby a person whosedicts
or acts represent official city policy.”
Gronowskj 424 F.3dat 296; seealso Am-
nestyAm, 361 F.3dat 126 (“Thus,evena
single action by a decisionmakeho ‘pos-
sessedinal authorityto establishmunicipal
policy with respectto the actionordered’is
sufficient to implicate the municipality in
the constitutional deprivatiofior the pur-
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poses of § 1983 (citation omitted) (quoting
Pembaurv. City of Cincinnatj 475 U.S.
469, 481-841986))). “Whether theofficial
in question possessedinal policymaking
authorityis a legal question,which is to be
answeredn the basisof statelaw. . . . The
relevantlegal materials[] include stateand
local positivelaw, aswell as custom or us-
age having theforce of law.” Jeffesv.
Barnes 208 F.3d 49, 572d Cir. 2000),cert.
denied 531U.S. 813 (2000)citationsomit-
ted). Specifically,“[tlhe matterof whether
theofficial is afinal policymaker undestate
law is to be resolvedby the trial judge be-
fore the caseis submittedto the jury.”
Richardsonv. Metro. Dist. Comm’n No. 3-
00-CV-1062 (JCH), 2003U.S. Dist. LEXIS
12757, at *20 (D. Conn. July 23, 2003)
(quotingJeffes 208 F.3cat 57).

Furthermore where a municipalofficial
“has final authority oversignificantmatters
involving the exercise of discretion,” his
choices represent government policy.”
Gronowskj 424 F.3d at 296 (quoting
Rookardv. Health and Hosps. Corp.710
F.2d 41, 452d Cir. 1983));seealso Diodati
v. City of Little Falls, No. 6:04-CV-446
(FJS/DEP),2007U.S. Dist. LEXIS 4322,at
*6 (N.D.N.Y. Jan. 18, 2007)(“A policy-
makeris an individual whose ‘decisionst
thetime theyaremade,for practicalor legal
reasonsconstitute the municipality’s final
decisions.” (quotingAnthonyv. City of New
York 339 F.3d 129, 1392d Cir. 2003)).
Moreover,“the official in questionneednot
be a municipal policymakédor all purposes.
Rather, with respectto the conductchal-
lenged, he must be responsible unsite
law for making policy in that area of the
[municipality’s] business.” Jeffes 208 F.3d
at 57. “Thus, the court musask whether
[the] governmentabfficial [is a] final poli-
cymaker[]for thelocal governmentn apar-
ticular area,or on [the] particularissuein-
volved in the adion.” Id.; seealso Doe v.
City of Waterbury453F. Supp. 2d 537, 543



(D. Conn. 2006)“The critical inquiry is not
whetheran official generallyhasfinal poli-
cymaking authority;rather, the court must
specifically determinewhetherthe govern-
mentofficial is afinal policymakerwith re-
spectto the particularconductchallengedn
the lawsuit.”). However, “[a]lthough the
official in question does not have be afi-
nal policymakerfor all purposes, but only
with respectto the conduct challenged,
simply exercising discretion in an area
where that official is not thefinal policy-
maker understatelaw cannot,by itself, es-
tablish municipal liability.” Barry v. N.Y.
City Police Dep't, No. 01 Civ. 10627
(CBM), 2004U.S.Dist. LEXIS 5951,at *43
(S.D.N.Y. Apr. 6, 2004);seealso Diodatj
2007U.S. Dist. LEXIS 4322,at*6 (“An in-
dividualwho merelyhasdiscretionto handle
a particularsituationis not a policymaker.”);
Richardson 2003 U.S. Dist. LEXIS 12757,
at *20 (“Mere discretionin the performance
of his dutiess not sufficient. However,the
official needonly have the powerto make
official policy on aparticularissue.”). On
the other handwhere a policymaker “ex-
ceededthe bounds of the authorigyranted
to him,” his actions“cannotbefairly saidto
represenbfficial policy.” City of Waterbury
453 F. Supp. 2d at 544 (“[A]lthough
Giordanois generally a final policymaker
for Waterbury, Giordano’s specific actions
in this casecannot bdairly saidto represent
official policy, becauseunderstatelaw, he
exceededhe bound®f the authoritygranted
to him.”).

Defendantsarguethat the Village vests
its Board of Trusteeswith final policymak-
ing authority,andthat, as Superintendendf
Buildings, Whalenis only “responsiblefor
enforcing certain provisions ofthis Code.”
(Defs.” Br. at 15 (quotingVill. of Mineola
Code § 115-15).)Fromthis, theyarguethat
he cannot qualifyas a “final policymaker”
for purposes oMonell liability.
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The Court disagrees. Courts routinely
hold that an official with final enforcement
authority qualifies as a “final policymaker”
for Monell purposes. For example,in New
Creation Fellowship of Buffalo v. Town of
Cheektowaga, N.Y.No. 99-CV-460A(F),
2004 WL 1498190,at *64 (W.D.N.Y. July
2, 2004), the courheld that a building in-
spectorqualified as a “final policymaker”
with respecto a particularordinancewhere
that ordinancestatedthat it wasto be “ad-
ministeredandenforcedby the Town Build-
ing Inspector.” The courtreasoned;as the
Town has by ordinance delegatedto its
Building Inspector,Ulatowski, sole respon-
sibility for enforcementof the . . .Ordi-
nance,it follows that Ulatowski is a final
policymaker. . . undethe Monell doctrine.”
Id. Thefactthataparty couldappealadeci-
sion of the Building Inspectaio the Town
Board did not alter the court’s conclusion.
Id.; see also, e.g. Kern v. Layne No.
06CIV.13490(GAY), 2009VL 4884149 at
*1 (S.D.N.Y.Dec. 16, 2009)“[B] asedupon
the scope of authorityestedin the Building
Inspectorunder the Village Code with re-
spectto building permitsand certificatesof
occupancy,defendantLayneis a final mu-
nicipal policymakerfor purposes ofestab-
lishing municipal liability under § 1983);
Rodriguezv. Margotta 71 F. Supp. 2d 289,
298 (S.D.N.Y. 1999) (indicating that an of-
ficial would qualifyasafinal policymakerif
heis “empoweredo write the buildingcode,
setpolicy for enforcemenbf thecode,or to
bring about prosecutions under the c¢ode
Town of Orangetown. Magee 665N.E.2d
1061, 1068 N.Y. 1996) (holdingthat a
“Building Inspector . . implement[ed]
Town Policy” where the zoning code
“vest[ed]the Buildinglnspectoralone,with
the authorityto revoke buildingpermits).

Here,the AmendedComplaintadequate-
ly allegesthat Whalenis afinal policymak-
er.  Specifically, plaintiffs allege that
Whalen has the final say in whether sum-



monsesshall issuefor certainviolations of
the Code. (See Am. Compl. 66
(“[B]uilding inspectors musteportany pos-
sible violations to Defendant DANIEL
WHALEN, who thenissuesthe decisionon
what actionif anyis to be taken.).) Thus,
like the ordinancen New CreationFellow-
ship, the Village’s Code ‘telegatgs] to
[Whalen]soleresponsibilityfor enforcement
of the” provisionsat issue inthis litigation.
2004WL 1498190at *64. Moreover,there
is nothingin the Village’s Code,muchless
the Amended Complaint, to suggestthat
Whalen’sdecisionsare subjectto an appeal
to theVillage’s Board thus makinghis case
evenmore straightforwardthan New Crea-
tion Fellowship See2004WL 1498190 at
*64 (holding that a building inspectowas
still afinal policymakereventhough his de-
cisions were subjectto appeal). In short,
plaintiffs have a plausibleclaim that the
Code affords Whalen the power to bring
about prosecutions under the cotgfinal-
ly approving summonseddargotta, 71 F.
Supp. 2dat 298, thus making him &nal
policymaker “with respectto the conduct
challenged in the relevantareaof the Vil-
lage’sbusiness,effes 208 F.3dat 573 Ac-

3 With respect to the parking citations, defendants
only argue that plaintiffs have not adequately asserted
“final policymaker liability” to support aMonell
claim. The Court concludes, however, that the
Amended Complainsufficiently alleges a different
basis forMonell liability in regards to the parking
citations, namely thahe Village has'a longstanding
practice or custofnof national origin discrimination

in the issuance of such citationddurdle v. Bd. of
Educ. of Cityof N.Y, 113 F. App’x 423, 425 (2d Cir.
2004) see alsdonohue v. ManettiNo. 15CV-636
(JFB)(GRB), 2016 WL 740439, at *5 (E.D.N.Y. Feb.
24, 2016)(summarizing applicable standard fdio-
nell liability based on a municipal policy or custom).
In particubr, the Amended Complaint contains de-
tailed factual allegations obver 20 citations Ro-
drigues receivedbetween 2013 and 201that his
nonPortuguese neighbors did not receive even
though they engaged in the same conduSeefm.
Compl. 11 3463.) This is sufficient, at this stage, to
state aMonell claim against the Village with respect
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cordingly, the motion to dismissthe Section
1983claim againstthe Village is denied.

IV. CONCLUSION

For the rasons set forth above, defend-
ants’ motion to dismisss granted with re-
spect to the claims (Hgainst Mayor
Strauss, (2) based on the 2006 summons,
and (3) against Whalen to the extent they
stem from the parking citations. The motion
is denied as to the claims against Whalen
and the Village regarding the summonses for
the building violations and as to the Village
regarding the parkingitations.

SOORDERED.

JOSEPH-.BIANCO
United StateDistrict Judge

Dated:June 16, 2016
Centrallslip, NY
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Plaintiffs are representedby JonathanA.

Tand and Gary R. Novins, Tand & Associ-
ates, 990 StewartAvenue,Suite130,Garden
City, NY 11530. Defendantsarerepresent-
ed by StevenC. Stern,Kevin Levine, and
SusanHull Odessky, Sokoloff Stern LLP,

179 WestburyAvenue, Carle Place, NY

11514.

to the parking citations. See Donohue 2016 WL
740439, at *5(“[T] o survive a motion to dismiss,
plaintiff cannot merely allege the existence of a mu-
nicipal policyor custom, butmust allege facts tend-
ing to support, at least circumstantially, an inference
that such a muaipal policy or custom exists.”
(quoting Santos v. New York Cjtg47 F. Supp. 2d
573,576 (S.D.N.Y. 2012))).



